








The follOWing proposals are offered as emergency
measures designed to make the most flexible and ef­
fective use, on a temporary basis, of available court
resources-judges, supporting personnel and facilities-in
Suffolk and Middlesex Counties in order to relieve the un­
conscionable backlog of criminal and civil cases in the
Superior Court for those counties.

I address my recommendations immediately and direc­
tly to these adjacent counties because the situation is

Prospective:

5-636 (H-4393)-An Act Providing for the Certification of
District Court Judges and Facilities for Use in the Superior
Court

This measure, as redrafted by the Judiciary Committee,
authorizes the Chief Justice of the Superior Court to cer­
tify not more than 20 justices of the district courts, in­
eluding special justices, to sit in the Superior Court with
unlimited jurisdiction in both civil and criminal cases. In
addition, such Chief justice may certify District Court
facilities for use in the Superior Court.

£1imination of Trial De Novo
This legislation which died in the House last session

provides for an election in the initial instance of a jury
trial or jury-waived trial with all subsequent appeals on
questions of law only being taken to the Appeals or
Supreme Judicial Court.

Mandatory Appeals to Juries of Six Within the District
Courts

This measure would retain the trial de novo system but
would authorize district courts and juvenile courts to hold
jury of six sessions with the mandate that all de novo ap­
peals be heard by such juries. The proponents argue that
the district courts have better available facilities that
district court iudges sit in the Superior Court on 'motor
vehicle, tort, and all criminal matters within the jurisdic­
tion of the district court, and that it would eliminate a
delay in trying criminal cases. This bill died in House
Ways & Means last session.

Recordation in the District Court
This measure would authorize the District Court to in­

stall all recordings within their courts and thus become
courts of record. If either the elimination of trial de novo
or mandatory appeals to the jury of six in the district
court measures are enacted, this measure becomes im­
perative in order for there to be a transcript available on
appeal to the Apoellate Courts.

The above measures appear to have one thing in com­
mon, i.e., to increase the jurisdiction of the district courts
by both the establishment of juries of six and recordation,
thereby reducing the backlog in the Superior Court with
the additional assistance of district court judges sitting in
the Superior Court. If there is any discernable approach to
judicial reform by the legislature, this appears to be it .

APPENDIX C

Cb. 862-An Act Phasing Out the Office of Special Justices
This measure provides that all 81 special iustices of the

District Court must certify in writing to the Chief Justice
of said court no later than july 1, 1979 of their intention
to go full-time, If such justice does not file such cer­
tification, he is thereafter precluded from engaging in the
practice of law but does not receive any of the incidents
of a full-time justice, i .e., compensation, vacation, sick
leave and travel expenses. While the Chief Justice has the
authority to fix the effective dates of the certification of
such applicants, the legislative intent clearly reflects that
he does 50 by chronological order. The Chief Justice is
given the authority to assign these justices; however, it is
clear from the language inserted that only in exigent cir­
cumstances is such iustice to be assigned outside the
court to which appointed or the county of residence.

Ch. 864-An Act Making Full-Time Justices of the Part­
Time Courts

This measure provides that by july 1, 1977 all remaining
part-time judges, now totaling 16, will be precluded from
practicing law and will be given the opportunity of be­
coming full-time judges. A staggered schedule relative to
the implementation of this act is provided therein . Such a
judge will receive the same incidents as those of a full­
time justice.

Ch. 861-An Act Providing for the Recall of Superior Court
Judges

This legislation allows the Governor to place on an
eligible recall list any retired Superior Court judge for a
period of not more than two years. The Chief justice of
the Superior Court may assign any justice eligible to be
recalled, but in any event, no assignment shall be longer
than 90 days. There are approximately 16 retired judges
eligible to be placed on the list by the Governor with the
advice and consent of the Executive Council. However,
due to such factors as their health and the compensation
which they will receive, it is expected that a far fewer
number will actually be recalled.

Ch. 820-An Act Providing for the Recall of Probate Court
Judges

This measure, similar to the above, provides that only
probate judges retired after January 1, 1975 will be
eligible to be placed on the recall list. At this time
jeremiah Sullivan has been placed on such list by the
Governor with the advice and consent of the Executive
Council.

While each of the above proposals is important in and
of itself, i .e., the elimination of the part-time judge and
part-time lawyer concept, collectively they insure the
availability of additional judicial manpower within the
court system. The coming legislative session takes on new
significance as to what tools the legislature will give the
judiciary as means of allocating these new sources of
judicial manpower. What the legislature does will deter­
mine the Success of the court's attempt to deal with the
burdensome backlog of civil and criminal cases in the
Superior Court
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The "emergency" measures which I propose (all to be
eiieaive for two years commencing September 1, 1976)

are:

1. The granting to the Chief Justice of the Supreme
Judicial Court the authority to assign up to 15 district
court judges to sit in the Superior Court with unlimited
civil jurisdiction.

2. The granting to the Chief Justice of the Supreme
Judicial Court the authority to order the transfer ot Suf­
folk County Superior Court civil cases for trial in Mid­
dlesex County.

3. The transfer of jurisdiction over the de novo trial of
criminal cases from the Superior Court to the district
courts,

4. The transfer of jurisdiction over the de novo trial of
juvenile cases from the Superior Court to the district
courts or, in some locations, to juvenile courts.
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N.8 . The Suffolk and Middlesex County courthouses are

only four street car stops from one another. T~e transfer
of such cases from Boston to Cambridge for trial would
work no hardship on lawyers, litigants, witnesses, jurors or
court personnel. It would make full use of existing and
under-utilized facilities in Middlesex County, It would per­
mit the greater use of Suffolk County facilities for the trial
of pending criminal cases.

The concentration of the civil business of both counties
in one building would expedite the scheduling and calen­
daring activities of both counties since, by and large, the
same members of the civil trial bar tend to practice in
both counties.

3. Transfer of de novo criminal cases.
N.B. District court judges already staff the de novo

criminal sessions of the Superior Court. Transfer of ex­
clusive jurisdiction over de novo criminal trials to the
district courts would not, therefore, add to the burdens of
district court judges. However, it would free Superior

cA bank for all reasons
Individual retirement accounts

COMMONWEALTH BAN KAND TRUST COM PANY

James R. White, President
Tel: (617) 742-5000

MAINOFFICE: 10 Post Office SQuare
150 causeway • 6 Beacon • 89 Broad

771 Commonwealth. 1610 Commonwealth
350 Broadway, Chelsea. Central Square, East Boston

Member F. D. I. C.

Fall 1976/Res Gestae/139



CO~rt facilities and personn
:esSI~ns. Essentially then it el for other Superior Court
ocat~on of such trials . r amounts to a transfer of the

ChIef Justice Flaschner jnf
COurts are presently equipp ~rms me that the district
~~e/oad. However, it woul~ bto ~b~orb this additional
,I~~ for the public convenien e a \llsa~.'e to delegate to

sib/ilty for establishi h ce~ admlOlstrative respon_
4 T ng sue sessIons in each county.
. ransfer of de novo iuve 'I

N B Th' m e cases
." IS Provision would transfer ' ' .

?r,.ln,some areas, existin iuv 'I to the drstrlct courts
Junsdlction over de novo~ I e?,1 e courts, eXclusive
d ' luven, e appeals Thl
one With no substantial h d h' . IS could be

would allow the assi nm ar s IP to tho~ courts and
with specialized ex g . ent to. such se.S5I~ns of judges
At the same time i~ewrto,seuldanfd Insterest. In Juvenile justice.

r ree upenor Co rt i .
supporting personnel and facilities for other ~u/:~~~s,

5. Transfer of de novo trial of moto h',r ve IC e tort cases.
v ~ .B . At present, district court judges staff the motor
ehicle tort sessrons of the Superior Court. As in the case

of theyansfer of de novo criminal cases, this would
essen~lally transfer the location of such trials and free
Superior Court facilities and personnel for other purposes.
Remanded motor vehicle tort cases, few of which ever
proceed to a de novo trial, would remain in the district

Court sYstem M '
remand . otor vehIcle tort cas

Th would remain in the Sup ,es not SUbject to
ese prOPosals w'U . enOr Court

taxpayers, How ~ Irkely lead to net sa~in
for re-a/locatin ever, If practices similar to a gs to the
SOme redistribu8t 'COUrt costs are followed t~est procedures
and h Ion of costs betw ' re may be

. t e Counties. Neverthel ee? the Commonwealth
avaIlable facilities and ess, the.Increased Use of
economies and eff" personneJ w,ll result in greate
f ' ,clency th k' r
ectrve. For example ,us rna 109 them more cost ef-

even if not used. ' COurtrooms must be maintained

The availability of addition I .
SuperiOI Court civil session al/Ju:Jes for assignment to
the costs presently incurred

s
.Wl r ~ce or even eliminate

In 1974-75, the average mon~n re errrng cases to masters.
Suffolk and Middlesex C .hly Costs of such referrals in
figure substantially large~~~~~st~:~eede~ $4?,OOO-a
Silperior Court justice. nnua sa ary of a

The prospect of the speed' d· . ,
will al . " ier ISposltlon of civil cases

so result In Indirect savings both to th I't'
the p bl' Th f e I 'gants andu 'c. e requency of expensive and t'
n ; ' 'me-consum-

I g cont,nuances Will be reduced as will be the e .conomtc
~ressures to accept less than fair settlements. Interest on
Judgments (8 per.cent per year), an expense often passed
on to the public In the form of increased insurance
premiums or tax rates, willalso be reduced.

all parties their due: up to 6.600
clear. accurate pages in as little
as 3 working days! That's our
rule. And you'll find we always
measure up.

When it comes to The Rules,
we're golden!

We challenge you to find a printer
who is more up-to-date on The
Rules of the Court than we are.
Or offers you more expert editing
or more modern printing than we
do. Why not give the courts and

for Round the Clock Service

Call (617) 426-8474 or 6580
~ . ,:- ;. -~

THAYER-DEARING COMPANY
354 CONGRESS STREET

140IMassachusetts Law Quarterly/Fall 1976

BOSTON. MA O~210
;, to f*
" 'i\~ ;. ~ . ~ ~




