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The law economy in the Common-
wealth of Massachusetts annually suffers 
the introduction of 2,500 newly minted 
lawyers competing for approximately 
720 identi� able paying jobs. Those new 
lawyers come to the commonwealth from 
nine law schools resident in the state1 and 
another seven law schools resident in the 
contiguous New England states.2

With the exception of three law 
schools that tend to place their gradu-
ates in large national law � rms, federal 
government agencies and academic posi-
tions,3 most graduates of the New Eng-
land law schools direct their job searches 
to the Commonwealth of Massachusetts. 
The math is both incontrovertible and de-
pressing. Each year, these 16 law schools 
churn out more than 1,500 graduates who 
will not have jobs as practicing lawyers 
when they pass the bar and likely will 
never have satisfactory careers as full-
time practicing lawyers able to � nancial-
ly support themselves and a family.

The Massachusetts Bar Association 
is actively engaged in the evaluation of 
the facts and circumstances that animate 
this problem. Led by Chairs 
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When the law 
school bubble 
finally bursts

BY LEE ANN CONSTANTINE

In late January, Gov. Deval L. Patrick 
� led his budget recommendations for � scal 
2013. Recognizing the tremendous cuts al-
ready endured by the court system, Patrick 
recommends level funding for the courts 
and grants transferability among Trial 
Court accounts.

Further, Patrick recommends removing 

the Probation Department from the aus-
pices of the court and seeks to place it with 
parole under the Executive Of� ce of Public 
Safety.

Additionally, in a repeat of his stance 
last year on restructuring the Committee for 
Public Counsel Services, Patrick proposes 
to further expand the use of public attor-
neys instead of state contracting with pri-
vate counsel. Additionally, he recommends 

enhanced efforts on indigency veri� cation.
Also, Patrick allocates $12 million for 

the Massachusetts Legal Assistance Cor-
poration, a $1.5 million bump from � scal 
2012 funding levels.

The budget he � led marks the begin-
ning of a long and arduous process. In 
April, the House is expected to debate and 
pass its version of the budget. The Senate 
will follow suit in May with its version. 

The branches will each appoint three mem-
bers to a conference committee, which is 
charged with hashing out the differences 
between the bills.

The compromise bill is then voted upon 
by both branches with an up or down vote, 
usually in June, and sent to the governor 
for his approval, after which he has 10 
days to sign the budget. Fiscal 2013 begins 
July 1. �

Governor recommends level funding for courts in 2013 budget
LEGISLATIVE NEWS

BY TRICIA M. OLIVER

Members of the legal community, elect-
ed of� cials and other community leaders 
convened at the University of Massachusetts 
School of Law in Dartmouth on Jan. 26.

Leading voices on Massachusetts’ Gate-

way Cities served as featured forum panel-
ists, including Rep. Antonio Cabral (D-New 
Bedford) and Sen. Benjamin Downing (D-
Pitts� eld), chairs of the Gateway Cities 
Caucus; Executive Of� ce of Housing and 
Economic Development Undersecretary for 
Business Development Michael Hunter; and 

MassINC Research Director Benjamin For-
man, among others.

Much of the discussion focused on the 
New Bedford community, a designated Gate-
way City. Common themes were the need for 
improving educational attainment in gate-
way communities and collaboration 

MBA hosts Gateway Cities forum at UMass

BY TRICIA M. OLIVER

In January, the Massachusetts Bar As-
sociation launched a high-pro� le aware-
ness campaign on the effects of under-
funded courts through a series of videos, 
billboards and other outreach. The cam-
paign launched shortly before Gov. Deval 
Patrick released his proposed � scal 2013 
budget and will continue leading up to the 
House and Senate budget debates in April 
and May, respectively.

As part of this campaign, four public 
service announcement-style videos have 
been produced and released so far. The 
videos highlight the negative impact of 
inadequate court funding through the per-
spective of judicial leadership, attorneys, 
academic leaders and court staff. The four 
videos debuted in January and February 
and can be found at www.massbar.org or 
YouTube. Two more videos will be posted 
in the weeks ahead.

MBA co-hosts
March 19
court funding
Advocacy Day

2

78

Walk to the Hill rally
Calls for millions more in legal aid

ABA President Bill Robinson provides one of the 
video testimonies on behalf of the MBA’s court 
funding campaign, which can be viewed in the 
“Video Galleries” section under “Press Room” at 
www.massbar.org.

PHOTO BY JEFF THIEBAUTH

Hundreds of lawyers converged at the Statehouse Jan. 26 seeking millions of dollars in additional civil 
legal aid funding in next year’s budget. See story and more photos on p. 4.

Walk to the Hill rallyWalk to the Hill rallyWalk to the Hill rallyWalk to the Hill rallyWalk to the Hill rally
Calls for millions more in legal aidCalls for millions more in legal aidCalls for millions more in legal aid
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Eric Parker and Rhada Natarajan, the 
Task Force on Law, the Economy and 
Underemployment comprises outstand-
ing individuals from a wide variety of 
backgrounds:

• Hon. David Ricciardone, Massa-
chusetts Superior Court, Boston;

• Heather Engman, Esq., Thornton 
& Naumes, Boston;

• Kyle R. Guelcher, Esq., Law Of-
� ce of Kyle Guelcher, Spring� eld;

• John B. Koss, Esq., Mintz Levin, 
Boston;

• Marc A. Moccia, Esq., Suffolk 
Law School 2011 graduate, Boston;

• Denise I. Murphy, Esq., Rubin & 
Rudman, Boston;

• Lynn Sari Muster, Esq., Massa-
chusetts Appeals Court, Boston;

• Elizabeth O’Connell, prelaw advi-
sor, Wellesley College, Wellesley;

• Doreen M. Rachal, Esq., Bingham 
McCutchen, Boston; 

• Paul Edward White, Esq., Sugar-
man, Rogers, Barshak & Cohen, 
Boston; and

• Marc P. Zwetchkenbaum, Esq., 
Marc Z Legal Staf� ng, Boston.

In addition, the deans of Suffolk, 
Boston College and Northeastern have 
appointed faculty members to serve as 
liaisons to the task force. The task force 
will present an interim, informational re-
port to the House of Delegates in March. 
It will publish its � nal report and present 
any proposed resolutions (and perhaps 
draft legislation) at the May House of 
Delegates meeting. The work is extraordi-
narily important to our profession and we 
owe a debt of gratitude to the task force 
members.

But, like all matters related to the 
economy, forces beyond the direct con-
trol of the involved players are at work 
as we ponder the problems of the law 
economy. And professor William D. 
Henderson of Indiana University’s Mau-
rer School of Law addressed at least one 
set of forces that is bound to have an 
impact.4

Professor Henderson’s data is 
sickening.

“In 2010, 85 percent of law graduates 
from ABA-accredited schools boasted 
an average debt load of $98,500, accord-
ing to data collected from law schools 
by U.S. News & World Report. At 29 
schools, that amount exceeded $120,000. 
In contrast, only 68 percent of those 
grads reported employment in positions 
that require a JD nine months after com-
mencement. Less than 51 percent found 
employment in private law � rms.”

We know from information devel-
oped by our task force that individual 
debt for law school alone can reach as 
high as $200,000.

Professor Henderson looked at the 
problem from the source of those bor-
rowed funds; viz., the federal govern-
ment. (You can read that term as “we the 
taxpayers.”)

“Direct federal loans have become 
the lifeblood of graduate education, and 
they shelter law schools � nancially from 
the structural changes affecting the pro-
fession. The bills are now coming due for 
many young lawyers, and their inability 
to pay will likely bring the scrutiny of 
lawmakers already moaning about gov-
ernment spending.” Warnings about the 
reliance on federal dollars to undergird 
law school � nancial structures have been 
issued by knowledgeable people for 
many years, according to Dean Phoebe 
A. Haddon of the University of Maryland 
School of Law.

But now, in the face of unemployed 
law school graduates who cannot repay 
their loans, Henderson poses the rhetori-
cal question: “Why should the U.S. gov-
ernment, through the Department of Ed-
ucation direct-lending program, continue 
to make billions of dollars of loans to 
law students when structural changes in 
the legal market suggest that a large por-
tion will lack the earning power to repay 
those loans?”

Why indeed, as the funding crisis of 
our state courts so clearly demonstrates, 
when tax dollars are declining and leg-
islators confront dif� cult choices among 
many worthy programs (and speci� cally 
ones directed at homeland security and 
“widows and orphans”) less important 
programs are eliminated or cut short?

Terminating federal funding of law 
school tuitions will result in many law 
schools closing their doors. Professor 
Henderson posits one outcome that many 
in our profession would welcome: “the 
Education Department using its accredi-
tation authority to force law schools to 
demonstrate, as a condition of receiving 
federal loan money, a minimum thresh-
old of employability and income upon 
graduation.”

That would work. �
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BY ROBERT L.  HOLLOWAY JR.

GATEWAY CITIES UPDATE
The MBA’s initial Gateway Cities 

forum held at UMass Law School in 
North Dartmouth on Jan. 26, ably or-
ganized by Margaret Xifaris and Fran 
Ford, con� rmed that there are numerous 
existing opportunities for lawyers to get 
involved — now. The majority of forum 
participants, representing New Bedford 
and environs, echoed a common theme: 
mentoring is a crucial element in im-
proving the quality of life and oppor-
tunities for the residents. Education, of 
course, also was deemed crucial.

But a more nuanced and expansive 
approach to education and training, as 
suggested by several of the forum partic-
ipants, views mentoring as being not just 
for typical school-age individuals, but 
also, adults seeking to return to school, 
frequently without a support system to 
assist them in doing so.

As an example, a single parent, who 
dealt with a pregnancy as a teenager and 
as an adult in her 20s, wants to better 
herself by further education and train-
ing, may lack the resources necessary 
to juggle the roles of parent, worker and 
student. An empathetic and supportive 
adult mentor can make all the difference. 

The 15-year-old with a spotty record 
in school, with limited family support 

and guidance, can bene� t from a men-
tor providing encouragement and other 
assistance in seeing to it that this young-
ster continues with school and gets a 
diploma. Urban school attendance rates 
are shockingly low, with correspond-
ingly high dropout rates. Speaker after 
speaker echoed the theme that a little bit 
of mentoring help can go a long way in 
enhancing the prospects for appropriate 
education, training, employment and, 
ultimately, responsible, satisfying adult-
hood.

Opportunities already existing are 
abundant. For example, take a look at 
the SMILES mentoring program in New 
Bedford. This program works to keep 
youngsters in school, matching appro-
priate adult community members with 
youngsters. Similar programs no doubt 
exist in communities near you. Programs 
like these are wonderful opportunities 
for volunteerism.

Thinking more expansively about our 
role as lawyers in the society of which 
we are just a part is what the Gateway 
Cities initiative is really about. If the ini-
tial forum at UMass Law School is any 
indication, I am con� dent that there is 
much that we lawyers, individually and 
collectively, can do by thinking glob-
ally and acting locally, as the shopworn 
phrase goes. Stay tuned for more infor-
mation as the Gateway Cities initiative 
progresses.

NEWS FROM 
HAMPSHIRE COUNTY

As a representative of the MBA, I was 
privileged to attend the Hampshire Coun-
ty Bar Association’s 16th Annual Appreci-
ation Reception & Contribution to Justice 
Award Ceremony at the Hotel Northamp-
ton on Feb. 2, 2012. The event was orga-
nized under the leadership of Hampshire 
County Bar President Leslie McLellan 
Brown. The award recipient was Diane 
“Dee” Grzeskowicz, the operations super-
visor for the Hampshire Probate & Family 
Court. Grzeskowicz, by all accounts, is a 
superb example of what it means to be a 
dedicated public servant. 

Speaker after speaker echoed the 
theme of her hard work, her expertise, her 
unfailing good nature, her sense of humor, 
and ultimately, her ability to serve the 
public — lawyers and litigants alike — in 
a climate of declining resources for our 
courts. Among the speakers I was pleased 
to hear was former MBA Family Law 
Section Council chair and Hampshire 
Probate & Family Court Judge Linda S. 
Fidnick, who did a masterful job prais-
ing Grzeskowicz. When she accepted 
the award, Grzeskowicz came across as 
the humble, dedicated public servant de-
scribed by Judge Fidnick and others.

As I drove home that evening from 
Northampton to Tops� eld, I re� ected 
on our collective good fortune in having 
a court employee like Grzeskowicz, a 

county bar president like Leslie McLellan 
Brown, and a judge like Linda Fidnick. 
While the event speci� cally was to honor 
Grzeskowicz, it had broader meaning. It 
is heartening and encouraging that we 
have court employees, judges and lawyers 
like these working together to do what our 
system is about: providing justice for all 
of us. It was an honor for me, as an MBA 
representative, to be at this event.

COMING ATTRACTIONS
It is my hope — scheduling logistics 

permitting — to attend many county and 
other bar association events throughout 
the commonwealth, in order to � nd out 
what you are thinking, and, in turn, to 
share when appropriate, some of my own 
views.

We have been experiencing many 
changes in our profession during the past 
25 years or so, some of which have had a 
substantial impact on the way we practice 
law and how we interact with each oth-
er. We need to face up to these changes, 
adapt to them and take appropriate posi-
tions and action when necessary. Doing so 
will require good communication, among 
other things. I hope to hear from as many 
of you as wish to be heard. The MBA is, 
after all, your organization. �

VIEWPOINTVIEWPOINTVIEW

Stumping for the MBA: Gateway Cities 
opportunities; Hampshire County news

ROBERT L. 
HOLLOWAY JR. is 
MBA President-elect 
of the Massachusetts 
Bar Association.
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BY JENNIFER ROSINSKI

Hundreds of lawyers from across Mas-
sachusetts converged on the Statehouse 
Jan. 26 to implore their legislators for 
$14.5 million in civil legal aid funding in 
the � scal 2013 budget.

The Massachusetts Legal Assistance 
Corporation called for a $5 million in-
crease over the $9.5 million appropriated 
last year, though $1 million was added later 
as part of a supplemental budget to bring 
the � scal 2012 total to $10.5 million.

The 13th annual Walk to the Hill for 
Civil Legal Aid featured a surprise visit 
from Lt. Gov. Tim Murray, who told a 
standing-room-only crowd in the Great 
Hall of Flags that he is con� dent the gover-
nor will sign a supplemental budget to in-
crease MLAC’s funding this current � scal 
year “because he believes in what you do.

“You represent people who have been 
disenfranchised … You make sure they are 
heard,” Murray said. “Thank you for your 
advocacy.”

In the past four years alone, MLAC has 
seen its funding from the Interest on Law-
yers’ Trust Accounts drop from $17 mil-
lion to just over $3 million. At a time when 
the number of Massachusetts residents 
qualifying for civil legal aid has jumped 
11 percent, to just under 1 million people, 
MLAC has reduced its staff attorneys by 34 
percent.

“The free lunch from IOLTA is gone,” 
Supreme Judicial Court Associate Justice 
Ralph D. Gants said. “The legal problems 

of the poor have not dwindled. They, too, 
have grown.”

Gants said there is no way to ask for 
less than a $5 million increase, which he 
considers a “sound investment” for the 
commonwealth. “Legal services ensure the 
promise of justice for all is more than just a 
promise,” he said.

MBA President Richard P. Campbell 
commended the governor for stepping up 
and recommending $12 million for MLAC 
for � scal 2013, but said it’s not enough.

“Legal service organizations through-
out the state are being pushed to their 
breaking point as they are faced with 
drastic cuts in IOLTA funds and an ever-
increasing need for services,” he said. “The 
sad truth is that the resources fall short of 
the need for legal aid.”

Increased funding is critical to restore 

service levels and prevent further cuts to le-
gal aid programs, as they have been strug-
gling to meet demand due to a 78 percent 
decrease in revenue since � scal 2008 in 
IOLTA funding.

“Thousands of low-income Massachu-
setts residents with critical problems … 
have to be turned away when they seek le-
gal aid,” Boston Bar Association President 
Lisa C. Goodheart said.

Without the help of Greater Boston 
Legal Services, Remon Jourdan of Ran-
dolph would never have been able to � x a 
discrepancy between MassHealth and his 

doctor that left his personal care attendants 
without pay for one month. Jourdan, who 
has been con� ned to a wheelchair since a 
car accident 10 years ago, said GBLS was 
able to convince MassHealth to retroactive-
ly pay his attendants.

“It was like a weight lifted from my 
shoulders,” Jourdan said. “I know it might 
not seem like a big case, but for me it was 
huge.”

The event was sponsored by the MBA, 
Equal Justice Coalition and Boston Bar As-
sociation, and co-sponsored by 30 county 
and specialty bar associations. �

LEGALNEWS
Lawyers seek millions more in
legal aid funds at Walk to Hill

From left to right: Marybeth Hopkins, president of the Bar Association of Norfolk County; Veronica Kane, 
president of the Massachusetts Association of Women Lawyers; Richard P. Campbell, president of the MBA; 
Lisa C. Goodheart, president of the Boston Bar Association; Manisha Bhatt, president of the South Asian Bar 
Association of Greater Boston; Christopher S. Pitt, president of the Real Estate Bar Association; Lucinda Rivera, 
president of the Massachusetts Association of Hispanic Attorneys; and Lisa Wilson, co-chair of the Massachusetts 
Lesbian, Gay, Bisexual, Transgender and Queer Bar Association.

Hundreds of lawyers attending 
a Statehouse rally for civil legal 
aid heard Supreme Judicial Court 
Associate Justice Ralph D. Gants 
state that increased funding is 
a “sound investment” for the 
state. From left to right: MBA Vice 
President Jeffrey Catalano, MBA 
President Richard P. Campbell, 
Gants and Boston Bar Association 
President Lisa C. Goodheart.

PHOTOS BY JEFF THIEBAUTH

MBA President Richard P. Campbell delivers his 
remarks. 
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LEGALNEWS

PHOTO COURTESY OF JOSEPH MCDONOUGH

Joseph McDonough on the grounds of the Emirates Palace Hotel on the Corniche in Abu Dhabi. 

BY CHRISTINA P.  O’NEILL

When Boston attorney Joseph B. Mc-
Donough ran through the basics of elec-
tronic contract law at the Sultan Qaboos 
University Law College in Oman in 2009, 
his fourth-year law students gave him 
quizzical looks. “I was really teaching my 
students contracts for the � rst time,” he 
says. “I realized that they didn’t have the 
foundation that [Western] students have 
in contracts.”

That knowledge gap is something that 
McDonough, who has 25 years of teach-
ing experience, is bridging, not only in 
Oman, but throughout his career. His ex-
perience in international law has led to his 
appointment as a partner in the Abu Dhabi 
of� ce of Holland & Knight LLP. The � rm 
is expanding that of� ce, which opened 
four years ago, due to the region’s rapid 
growth in energy, construction, transpor-
tation, � nance and international arbitra-
tion. The Abu Dhabi of� ce currently has 
10 employees  — half of them from the 

U.S. and half from the Middle East.
He has lived in the Middle East for 

the past few years. He has recently been 
selected to coordinate judicial reform and 
education programs for the supreme courts 
of Oman, Bahrain, Nepal and Yemen, all 
of which have large Muslim populations. 
“After preaching and advocating for three 
years, the opportunity with Holland & 
Knight will allow me to practice what I 
preach,” he says.

In his new post, he will work with 
younger attorneys from the region, many of 
whom have attended Western law schools. 
He will be charged with bringing them from 
the status of younger associates, arranging 
mentors for them, and getting them to work 
as a team, using critical thinking skills.

COMMERCE 
WITHOUT BORDERS

The adoption of uniform commercial 
standards, while necessary to make the 
country more attractive to business invest-
ment and development, is a delicate dance 
of diplomacy – the choreography of which 
McDonough is familiar.

Over three decades, Oman’s economic 
departments and its Ministry of Legal Af-
fairs have been codifying its commercial 
law to conform more closely to global com-
merce standards, but the country’s legal 
educational system hadn’t kept up. 

Middle East meets West
Joseph McDonough nurtures 
acceptance of rule of law education

23

“It was a great subject, 
because commerce 
knows no borders.”

JOSEPH B. MCDONOUGH
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FEDERAL
Sorokin named U.S. 
District Court chief 
magistrate judge

On Feb. 1, Magistrate Judge Leo T. So-
rokin succeeded Magistrate Judge Judith 
Gail Dein as chief magistrate judge of U.S. 
District Court for the District of Massachu-
setts. He will serve a three-year term. Dein 
served as chief magistrate judge from Feb. 
1, 2009, through Jan. 31, 2012.

Sorokin, who was appointed to the 
court on April 11, 2005, presides over the 
Court Assisted Recovery Effort for the 
District of Massachu-
setts, which promotes 
the development and 
maintenance of sober, 
employed and law-
abiding felons under 
the supervision of the 
court. It was one of 
the � rst federal courts 
to create such a pro-
gram and was a model 
for other districts. 

He has served as a faculty member on 
numerous educational programs sponsored 
by the U.S. District Court, the U.S. Court 
of Appeals for the First Circuit, the Fed-
eral Judicial Center, the Federal Bar Asso-
ciation and the Boston Bar Association. In 
2009, the Boston Bar Association awarded 
him its Citation of Judicial Excellence.

Sorokin graduated cum laude from 
Yale College in 1983 and Columbia Law 
School in 1991, where he was a Kent and 
Stone Scholar and the articles editor of the 
Journal of Law and Social Problems. Af-
ter graduation, he clerked for U.S. District 
Court Judge Rya W. Zobel from 1991-92.

He joined Mintz Levin (1992-94), 
then became an assistant attorney general 
(1994-97), where he served in the Admin-
istrative Law Division of the Government 
Bureau. During his last year in the of� ce, 
he became the attorney general’s opinions 
coordinator. He then became an assistant 
federal defender in the Federal Public De-
fender’s Of� ce for the District of Massa-
chusetts (1997-2005), where he represent-
ed indigent defendants in federal criminal 
prosecutions until his appointment. �

STATE
2012 edition of Mass. 
Guide to Evidence now 
available

The Supreme Judicial Court and its 
Executive Committee on Massachusetts 
Evidence Law announced the release of the 
2012 edition of the Massachusetts Guide 
to Evidence on Feb. 10. The SJC justices 
recommend use of the guide by the bench, 
bar and public.

SJC Chief Justice Roderick L. Ireland 
stated: “I commend the members of the 
executive committee for their continued 
commitment to excellence by updating and 
expanding the Massachusetts Guide to Evi-
dence to re� ect new legal developments. 
The guide is an outstanding and practical 
research tool that has quickly become a 
highly respected and well-used source of 
the current Massachusetts evidence law. 
Attorneys, judges and self-represented liti-
gants daily use the guide in courts through-
out the commonwealth.”

The 2012 edition is available for free 
on the websites of the SJC, Appeals Court 
and Trial Court at www.mass.gov/courts/

sjc/guide-to-evidence. The print edition is 
available for purchase from the Flaschner 
Judicial Institute at (www.� aschner.org/
publications.htm), which is again provid-
ing a complimentary copy to every judge 
in the commonwealth.

The guide, which assembles existing 
Massachusetts evidence law in an easy-to-
use document organized similar to the Fed-
eral Rules of Evidence, includes extensive 
explanatory notes and citations to pertinent 
authorities.

The 2012 edition re� ects develop-
ments in Massachusetts evidence law that 
occurred between Jan. 1, 2011 and Dec. 
31, 2011. In includes dozens of new opin-
ions issued in 2011 by the SJC, Appeals 
Court and the U.S. Supreme Court, as well 
as new sections addressing industry and 
safety standards, electronic or digital, con-
sciousness of guilt or liability, and missing 
witness.

In addition, the committee revised the 
introductory note to Article VIII to address 
several opinions issued by the U.S. Su-
preme Court and the SJC that discuss the 
confrontation clause and hearsay in crimi-
nal cases.

The SJC established a 17-member 
advisory committee in 2006 to prepare a 
Massachusetts Guide to Evidence at the 
request of the Massachusetts Bar Associa-
tion, Boston Bar Association and Massa-
chusetts Academy of Trial Attorneys.

Appeals Court Judge Marc Kantrow-
itz is the editor-in-chief of the guide and 
chairs the executive committee, which 
includes: Hon. Peter W. Agnes (editor), 
Hon. David A. Lowy (editor), Appeals 
Court Clerk Joseph F. Stanton (reporter), 
Hon. Mark S. Coven, SJC Senior Attorney 
Barbara F. Berenson, New England Law | 
Boston professor Philip K. Hamilton, at-
torney Elizabeth N. Mulvey, and Appeals 
Court Law Clerks Emily Hamrock and 
Lydia Edwards. �

SJC urges judicial 
evaluation responses

The Supreme Judicial Court is asking 
attorneys to evaluate the performance of 
Trial Court judges. The evaluation forms, 
which were sent in late February, will help 
the SJC’s Judicial Performance Evaluation 
program enhance the quality of the judicial 
branch. Crucial to this effort is the full par-
ticipation of the bar.

The SJC notes that a large response is 
more helpful in evaluating performance, 
and its evaluation program is the best op-
portunity for attorneys to offer their opin-
ions of the members of the judiciary. The 
deadline for responses is April 12.

Suffolk County judges in the Boston 
Municipal, District, Juvenile, Housing and 
Probate and Family courts will be evalu-
ated starting Feb. 22 by attorneys, court 
employees and jurors.

Attorneys who have appeared in these 
courts in the last two years, according to 
court records, will receive questionnaires. 
Attorneys will receive an e-mail asking 
them to log into the website to complete 
the evaluation electronically. As required 
by statute, the electronic system keeps the 
evaluations con� dential and anonymous. If 
an attorney’s e-mail is not in the system, a 
paper questionnaire is mailed.

The evaluation results will be transmit-
ted to the judge, the chief justice of each 
involved court department, the chief jus-
tice of the Supreme Judicial Court, and the 
chief justice for administration and man-
agement. �

News from the Courts
LEGALNEWS

HON. LEO T. 
SOROKIN

The association’s billboard campaign 
has aimed to grab the average citizen’s at-
tention to reinforce that court funding does 
impact him or her. The MBA’s message 
was showcased on billboards in Greater 
Boston, along I-93 in Dorchester and Med-
ford; in Worcester along I-290; and in Fall 
River along Rt. 24. The board on I-93 in 
Dorchester remains on display.

“As of� cers of the court, it is impera-
tive for the MBA to continue to be out 
front on the importance of adequately 
funding the third branch of government,” 
MBA President Richard P. Campbell said. 
“The rule of law is in jeopardy without 
that � nancial support.”

Campbell explained that the MBA 
will continue its commitment to advocate 

for this cause by organizing a Court Fund-
ing Advocacy Day on March 19 with the 
Boston Bar Association and af� liated bars 
throughout the state (see page 21 for more 
information).

For more information on this cam-
paign, visit www.massbar.org. Also in-
cluded on the MBA’s site are informa-
tional materials on court funding, as well 
as resources that members of the legal 
community can reference when reaching 
out to their respective legislators on this 
important issue.

“We’ve never done this before,” Camp-
bell said. “The fact that the MBA has com-
mitted to elevating awareness in this fash-
ion is a clear indication of how dire the cir-
cumstances have gotten in the court room 
atmosphere and operations.” �

MBA to co-host Advocacy Day
Continued from page 1

BAR NEWS

MBA President Richard P. Camp-
bell has announced the members of the 
2012 MBA Nominating Committee. The 
committee is charged with reviewing the 
nominations submitted for consideration 
for MBA of� cer positions for the 2012-
13 association year, which begins Sept. 1, 
2012.

DENISE SQUILLANTE, CHAIR
She is the MBA’s 

immediate past presi-
dent and a family law 
and corporate law 
practitioner in Fall 
River. A co-chair of 
the joint MBA/Bos-
ton Bar Association 
Alimony Task Force, 
Squillante also served 
on a legislative task force that drafted 
major alimony reform legislation enacted 
in 2011. She is a former president of the 
Fall River and New England bar associa-
tions, is a Massachusetts Bar Foundation 
Fellow and a Massachusetts delegate to 
the American Bar Association’s House of 
Delegates. She also received the MBA’s 
Pro Bono Publico Award.

VALERIE A. YARASHUS
An MBA past president and a prin-

cipal with Meehan, Boyle, Black and 

Bogdanow PC, she 
co-founded the MBA 
Monthly Leadership 
Roundtables, spear-
headed the MBA Di-
versity Task Force 
from 2005 to 2007 
and is a past presi-
dent of the Massa-
chusetts Academy of 
Trial Attorneys. Awarded the prestigious 
Wiedemann-Wysocki “Citation of Excel-
lence” from the American Association for 
Justice, she was named to Massachusetts 
Lawyers Weekly’s Hall of Fame for Up 
and Coming Lawyers.

EDWARD W. MCINTYRE
An MBA past pres-

ident and a solo practi-
tioner in Clinton, he is 
a U.S. Army veteran, 
sat on the MBA Presi-
dent’s Task Force on 
Judicial Evaluations 
and the MBA’s ABA 
Nominating Commit-
tee. Chair of MBA’s 
Judicial Performance Evaluation Stand-
ing Committee since 2004, McIntyre is a 
former recipient of the MBA’s Communi-
ty Service Award and is a Massachusetts 
Bar Foundation Fellow and trustee.

Campbell appoints 2012 
Nominating Committee

EDWARD W. 
MCINTYRE

DENISE SQUILLANTE

VALERIE A. 
YARASHUS
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among groups with common interests and 
goals to bring about positive change.

MBA President-elect Robert L. Hol-
loway Jr. welcomed to a crowd of about 
60. He also thanked New Bedford attorney 
Margaret D. Xifaras and Worcester attorney 
Francis A. Ford for co-chairing the MBA’s 
Gateway Cities initiative and moderating 
the Jan. 26 program.

Massachusetts’ Gateway Cities are 
those mid-sized cities whose residents are 
experiencing signi� cantly higher rates of 
unemployment and a stalemate in social, 
economic and civic innovation. Some ex-
amples are Brockton, Fall River, Lawrence, 
New Bedford, Pitts� eld Spring� eld and 
Worcester.

Downing characterized gateway com-
munities by using his hometown of Pitts� eld 
as an example. The General Electric plant in 
Pitts� eld, which formerly employed nearly 
1,500 area workers, today employs only 
400. Growing up, Downing was told by his 
elders that Pitts� eld’s “best days are behind 
us.” Home to only 45,000 residents today, 
the town enjoyed a population of 60,000 in 
the 1980s and 70,000 in the 1970s.

He explained that to address the issues 
impacting those communities, “We have a 
great friend in the Patrick administration. 
We now have to make sure we are looking 
at every policy partner,” said Downing, who 
described the lack of private and public in-
vestment in his and other gateway commu-
nities as “troubling.”

In contrast to the workforce prospects 
populating communities closer to Boston, 
20 percent or less of gateway residents over 
age 25 have a bachelor’s degree. The per-
centage increases to around 40 percent in 
those communities closer to the city.

Downing and Cabral have led the Gate-

way Cities Caucus since it was founded in 
2008 with an economic development focus. 

Cabral touched upon proposed legisla-
tion that would incentivize businesses to 
move into and remain in those communi-
ties, including expanding and extending 
tax credits.

MassINC Research Director Benja-
min Forman talked about the importance 
of planning and strategy associated with 
community and economic development. He 
pointed to New Bedford as “a great example 
of success because they planned.”

Former New Bedford Mayor Scott 
Lang, who had a hand in the city’s ongoing 
revitalization, was an audience member at 
the meeting. Fall River Mayor William Fla-
nagan also attended.

“I think the story is pretty good,” said 
Forman, who explained that comparable cit-
ies in other regions of the United States are 
not faring as well. He said that the high tech 
trend for businesses to set up shop near Bos-
ton doesn’t have to be the only trend.

He said that Massachusetts’ gateway 
communities offer an “authentic urban 
fabric” to prospective employers. Unfortu-
nately, he pointed out, two opposing trends 
are at work — the rebuilding of the Gateway 

Cities and an economic recession.
Michael Hunter, who now serves in the 

Patrick administration as the undersecretary 
for business development, admitted to a bit 
of déjà vu. He remarked that before Pat-
rick’s team looked at this issue, the last time 
it was talked about was by then-governor 
Michael Dukakis.

Like Forman, Hunter focused his com-
ments on the importance of municipal strat-
egy and the ability to access state resources 
and private investments.

“A lot of this is not rocket science, but it 
takes a lot of focus,” he said, stressing that 
the alignment between business needs and 

workforce development is essential.
Kate Fentress from the Women’s Fund 

and the Education Roundtable, talked about 
solutions found when reaching out to and 
educating women in the gateway com-
munities. “If you educate women, there 
is a 20 percent increase in the likelihood 
that their children will go on to obtain a 
college degree.”

Fentress talked about the importance of 
community collaboration, as she has seen its 
in� uence with both the Women’s Fund and 
Education Roundtable. “That’s what makes 
things happen.”

Kate Knowles, executive director of 
New Bedford’s Zeiterion Performing Arts 
Center, spoke to the importance of arts in 
rehabilitating the culture of the Gateway 
Cities. “In 12 days, the arts brought 10,000 
people downtown. That activity creates 
perception and affects how the community 
views itself and the community around it,” 
she said. “There needs to be a conscious in-
vestment to put the arts in the mix as a com-
ponent in revitalization.”

Jim Mathis, former city councilor and 
current executive director of the SMILES 
mentoring program in New Bedford, reiter-
ated points made by Fentress and Knowles 
about � nding solutions through community 
collaboration. “If New Bedford was going 
to be better, it was New Bedford that was 
going to do it for itself,” he said.

Mathis said that the only way to solve 
these issues is to “pick something and do 
it,” and he encouraged all in the audience 
to do so.

His remarks segued into a question-and-
answer session with attendees and panelists.

Following the initial forum in South-
eastern Massachusetts, the MBA expects 
to hold comparable forums in Central Mas-
sachusetts and other parts of the state in 
the future. �

GATEWAY CITIES
Continued from page 1 From left to 

right: UMass 
School of Law 
Dean Michael G. 
Hillinger shares 
a word with 
panel moderators 
Francis A. Ford 
and Margaret D. 
Xifaras prior to 
the Jan. 26 event.

PHOTOS BY 
TRICIA M. OLIVER

Sen. Benjamin Downing is fl anked by Undersecretary for 
Business Development Michael Hunter (left) and Rep. 
Antonio Cabral (D-New Bedford).
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BAR NEWS

BY TRICIA M. OLIVER

Massachusetts Association Bar mem-
bers who have found the MBA’s Traps for 
the Unwary helpful in their practice have 
attorney James E. Harvey Jr. to thank. 
Although Harvey is not one to willingly 
accept praise for the labor-intensive latest 
edition, he put hundreds of hours into the 
recently released sixth edition and spear-
headed the comprehensive project that 
took more than a year to complete.

“Traps is for the conscientious lawyer 
who faces an issue or accepts a case out-
side his or her usual expertise, and doesn’t 
know where the landmines are. Over a 
hundred lawyers have contributed ideas 
that we’ve used, and we’ve been doing 
this for over 20 years, so Traps has be-
come a clearinghouse for those hazards,” 
he said.

Harvey had the idea to produce the 
initial version of MBA’s Traps for the 
Unwary in 1987. According to Harvey, 
this was at a time when the economy was 
similar to today’s and many attorneys 
were accepting cases that they typically 
wouldn’t have.

Highly involved with the MBA’s 
Young Lawyers Division (YLD) at the 
time, Harvey brought � ve ideas to include 
in a “traps” guide to Steven Hoffman, the 
then-Civil Litigation Section chair. “Come 
to � nd out, Steve had 10 more ideas,” said 
Harvey. The � rst version of Traps for the 
Unwary was published in 1988.

Through his work with the MBA’s 
YLD, Civil Litigation Section, Insur-
ance Committee, House of Delegates, 
and Nominating Committee, Harvey was 
highly involved in the MBA until 1996, 
when his law partner unexpectedly passed 
away. His MBA volunteer commitments 
diminished due to � rm commitments.

Now a well-established attorney man-
aging a very busy practice at O’Malley 
& Harvey LLP in Boston, he remains an 

MBA member and every few years takes 
on the responsibility with colleague Kevin 
G. Kenneally of LeClairRyan’s Boston 
of� ce of editing and expanding the next 
version of Traps for the Unwary.

Now that the 6th edition of Traps is 
in the hands of MBA members, Harvey’s 
discretionary time is split between play-
ing golf and volunteering for his church 
(St. Joseph’s in Belmont). His favorite 
golf opponent is his 90-year-old father — 
a former scratch handicapper  — who 
still manages to beat Harvey during their 
weekly games when the weather’s right.

When he’s not lucky enough to be 
playing golf, Harvey enjoys his career 
in the law and seems to thrive on the de-
mands of the profession. “Being an attor-
ney is a hard job, but if you didn’t love it, 
it’s really hard. I am lucky I love it.”

Much of Harvey’s family share that 
passion, as they too are in the legal pro-
fession. His uncle was a judge, while 
two of his four siblings are attorneys. 
Harvey’s wife, Mary, is also an attorney 
and practices insurance defense. 

VOLUNTEER SPOTLIGHT 

James E. Harvey Jr.

15

MBA President Richard P. Campbell 
and fellow of� cers met with Lt. Gov. Timo-
thy P. Murray at the Statehouse on Jan. 31. 
Among the topics covered were court fund-
ing, the MBA’s Gateway Cities initiative, 
medical malpractice legislation and the re-

cent expansion of the Committee for Public 
Counsel Services.

MBA Chief Operating Of� cer and Chief 
Legal Counsel Martin W. Healy and MBA 
Legislative Activities Manager Lee Ann 
Constantine also attended the meeting. �

MBA leaders meet with Lt. Gov. Murray

PHOTO BY JENNIFER ROSINSKI

The MBA’s 2011-12 leadership team meets with Lt. Gov. Timothy P. Murray. From left to right: President 
Richard P. Campbell, Chief Operating Offi cer and Chief Legal Counsel Martin W. Healy, Vice President Jeffrey 
N. Catalano, Secretary Robert W. Harnais, Vice President Marsha V. Kazarosian, Treasurer Douglas K. Sheff 
and Murray.

Free YLD Speed Networking event 
pairs new, experienced lawyers

More than 40 Massachusetts Bar 
Association attorneys and members of 
the legal community participated in the 
Young Lawyers Division’s Speed Net-
working event and reception on Feb. 9 at 
the MBA’s Boston of� ce.

The program, which paired newer at-
torneys with experienced mentors, pro-
vided participants with an opportunity to 
gain insight into and information about 
various legal practices. �

PHOTOS BY KELSEY SADOFF

The Young Lawyers Division hosted a free Speed Networking event Feb. 9 at the MBA’s Boston offi ce.

From left to right: Heather M. Ward, Melissa Conner, Dawn Harper and Jason Y. Chan.

PHOTO BY TRICIA M. OLIVER

James E. Harvey Jr. serves as editor in chief for the 
MBA’s Traps for the Unwary.Traps for the Unwary.Traps for the Unwary

Jason Y. Chan, of Jason Chan, Attorney at Law, 
speaks with Janet E. Justmann.

THOMAS J. BARBAR
Thomas J. Barbar, 

chair of the MBA’s 
Law Practice Man-
agement Section and 
a past co-chair of the 
MBA Family Law 
Section Council, is a 
principal at Deutsch 
Williams, Brooks, 
DeRensis & Holland PC. Barbar has 
testi� ed at the Statehouse on behalf of 
the MBA regarding family law legisla-
tion. He has also been a panel participant 
and chair for probate and family law is-
sues for the Boston Bar Association and 
the MBA.

LAURENCE M. JOHNSON
A shareholder at Davis, Malm & 

D’Agostine PC, Johnson was a co-chair 
of the Individual Rights & Responsibili-
ties Section. He is a 
past president of the 
Massachusetts Bar 
Foundation, where 
he a trustee and an 
MBF Oliver Wendell 
Holmes Life Fellow. A 
member of the Massa-
chusetts IOLTA Com-
mittee and Supreme 
Judicial Court Law Clerks’ Society, he 
has served as director of the Lawyers 
Committee for Civil Rights Under Law 

for more than 30 years.

NANCY FRANKEL PELLETIER
An attorney with 

Robinson Donovan 
PC, she has been rec-
ognized as a Massa-
chusetts Super Law-
yers “Top 50 Women 
Attorneys.” A member 
of the Massachusetts, 
Hampden County, 
Women’s and Federal 
bar associations, Pelletier is also a Fel-
low in the International Association of 
Defense Counsel and a Life Fellow of the 
Massachusetts Bar Foundation. She has 
also volunteered as a judge in the MBA’s 
Mock Trial program.

MICHELLE I. SCHAFFER
A shareholder at 

Campbell, Campbell, 
Edwards & Conroy 
PC, she is actively in-
volved in the Federal 
Bar Association and 
the Defense Research 
Institute and published 
articles and spoken at 
educational programs 
on various topics. She has served as the 
chair of several educational programs 
sponsored by professional organizations, 
including the American Bar Association, 
DRI and Massachusetts Continuing Legal 
Education Inc. �

THOMAS J. BARBAR

LAURENCE M. 
JOHNSON

NANCY FRANKEL 
PELLETIER

MICHELLE I. 
SCHAFFER

2012-13 NOMINATING COMMITTEE
Continued from page 7
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Member Appreciation Reception

BAR NEWS

The Massachusetts Bar Association 
hosted its second 2011-12 association 
year Member Appreciation Reception on 
Jan. 26 at Lombardo’s in Randolph.

More than 50 members enjoyed hors 
d’oeuvres while networking, after the 
“How to Start and Run a Successful Solo 
or Small-Firm Practice” Conference. �

From left to right: Scott Douglas Burke, Morrison 
Mahoney LLP, Boston; Christa A. Arcos, Morrison 
Mahoney LLP, Boston; and Terry Welsh, president, 
Massachusetts Bar Association Insurance Agency.

PHOTOS BY JEFF THIEBAUTH

From left to right: Rory J. Gill, Law Offi ce of Rory J. Gill, Jamaica Plain; Alan J. Klevan, Klevan & Klevan LLP, 
Wellesley; Kathryn Vesco Chelini, Milford; Brian C. Olson, Squillace & Associates PC, Boston; and David A. 
Klein, Natick.

Lawyers who either want 
to  — or are being forced to  — 
go into business on their own 
received comprehensive advice 
from nearly a dozen panelists 
during the daylong How to Start 
and Run a Successful Solo or 
Small-Firm Practice conference 
at Lombardo’s in Randolph on 
Jan. 26.

The conference’s sessions 
were divided into the topic areas: 
“The Mechanics of Setting up 
Your Firm,” “The Mechanics of 
Running Your Firm,” “The Essen-
tials of Marketing” and “Putting it 
All Together.” �

‘How to Start and 
Run’ conference 
helps solo lawyers

MBA President Richard P. Campbell 
addressed the American Bar Associa-
tion’s House of Delegates on Feb. 6 at the 
ABA mid-year meeting in New Orleans.

Campbell was successful in his bid for 
the ABA delegates to adopt a resolution 
that supports the provisions of Title 28, 
U.S.C. 636 (c). 

The provisions grant U.S. magistrate 
judges the power, by request of either 
party, to conduct any and all proceed-
ings in a jury or non-jury civil matter in 

federal court. It also orders the entry of 
judgments in the case as being consistent 
with and not violating Article III of the 
Constitution.

“The resolution addresses an access 
to justice issue,” said Campbell, who said 
that in the last decade alone, magistrate 
judges disposed of more than 10,000 civil 
cases per year under § 636 (c).

The MBA’s House of Delegates ap-
proved the same resolution on January 
19, 2012. �

Campbell wins ABA support for 
U.S. magistrate judge resolution

PHOTO BY DENISE SQUILLANTE

MBA President Richard P. Campbell makes the case for a resolution regarding U.S. magistrate judges at the 
American Bar Association’s House of Delegates on Feb. 6.
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At Webster, our dedicated business bankers act as your personal banking 
consultants. We focus on your unique financial needs then recommend the 
right solutions. You can expect a wide range of banking products designed for 
the legal industry, including cash management solutions, remote deposit capture, 
convenient IOLTA accounts, and flexible, low-cost lending options.1convenient IOLTA accounts, and flexible, low-cost lending options.1convenient IOLTA accounts, and flexible, low-cost lending options. Our team of 
bankers will help you get the most out of your business. To learn more, contact 
Jordan Arovas at 508.235.1351 or jarovas@websterbank.com.

Webster Bank, N.A.
Member FDIC
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BAR NEWS

At its annual meeting Jan. 25, 
the Massachusetts Bar Founda-
tion’s Board of Fellows unani-
mously elected its 2012 leader-
ship, following the recommenda-
tions of the Nominating Commit-
tee, which was chaired by Francis 
A. Ford and included Steven L. 
Wollman and Craig E. Stewart, all 
of whom are past presidents.

OFFICERS
• President Jerry Cohen, Burns 

& Levinson LLP, Boston
• Vice President Robert J. 

Ambrogi, Law Of� ce of 
Robert J. Ambrogi, Rockport

• Treasurer Janet F. Aserkoff,
Rappaport, Aserkoff & Gelles, 
Boston

• Secretary Lawrence J. 
Farber, Law Of� ce of 
Lawrence J. Farber, Amherst

TRUSTEES
• Daniel J. Gleason, Nutter, 

McClennen & Fish LLP, 
Boston

• Richard J. Grahn, Looney 
& Grossman LLP, Boston

• Katherine A. Hesse, 
Murphy, Hesse, Toomey & 
Lehane LLP, Quincy

• Marsha V. Kazarosian,
Kazarosian Law Of� ces, 
Haverhill

• Edward W. McIntyre, 
Law Of� ce of Edward W. 
McIntyre, Clinton

2012 MBF offi cers, 
trustees announced

The Massachusetts Bar Founda-
tion honored U.S. District Court Judge 
William G. Young with its Great Friend 
of Justice Award at its annual meeting, 
which was held Jan. 25 at the Social Law 
Library in the John Adams Courthouse.

The award is presented 
annually to an individual 
who has demonstrated 
extraordinary passion 
for justice, consistent 
with the MBF’s val-
ues and mission.

Newly elected MBF 
President Jerry Cohen 
noted, “Judge Young’s unwavering com-
mitment to the rule of law in our society, 
to the absolute importance of trial by 
jury, and to the preservation of individual 
rights in our justice system exempli� es 
the values the MBF Great Friend of Jus-
tice Award recognizes.”

In his keynote address, Young inspired 
the more than 125 MBF Fellows, grant-
ees and friends in attendance to do all that 
they can to ensure that justice remains 
a priority, not just for the judiciary and 
those in the legal community, but for the 
nation’s general public.

The award is presented 
annually to an individual 
who has demonstrated 

Newly elected MBF 
President Jerry Cohen 

annually to an individual 

Newly elected MBF 

MBF honors Judge William 
G. Young at annual meeting

PHOTOS BY MERRILL SHEA

Attendees, from left to right: Faye B. Rachlin, Community Legal Aid; Jonathan L. Mannina, Community Legal 
Aid; Jayne B. Tyrrell, Mass. IOLTA Committee; Sheila C. Casey, Neighborhood Legal Services; and A. Gerry 
Singsen, Access to Justice Commission.

CONTINUED ON PAGE 15 

EXPERTS&RESOURCES

ADR

Can we talk!
I will sit down with clients and attorneys 

in a private, easily accessible location.

I bring 45 years as a practicing attorney 
and respected judge to the table.

Case evaluations, mediation, arbitration 
and master’s hearings.

“Let’s Reason Together”

tel (617) 964-8744    
www.beverlyboorstein.com

hon. BEVERLY W. BO ORSTEIN (ret.)

dispute resolution

ADR

ADR

Where

14 Beacon Street,  
Suite 610
Boston,  

Mass., 02108

45 Bristol Drive
South Easton,  
Mass., 02375

Sarah E. Worley,  
Conflict Resolution, P.C.

resolution.
conflict
meets

617-419-1900
www.worleyconflictresolution.com

Sarah E.  
Worley

AVIATION L AW
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ANTHONY
TARRICONE, TARRICONE, T
concentrating in 
cases involving 
serious personal 
injuries and 
wrongful death 
resulting from the 

operation, design, and maintenance 
of all types of aircraft. Thirty years
experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02A 02A 116
Tel (617) 424-9100Tel (617) 424-9100T
Fax (617) 424-9120
E-mail: atarricone@kreindlereindler r.comr.comr
www.kreindler.com
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makes a  
difference. 

Experience and 
technical training 

John T. O’Connell is a Commercial Pilot 
with Land and Sea ratings who has 
been litigating commercial and general 
aviation crash cases for the past 30 
years.  He is licensed in MA, CO, FL and 
multiple federal jurisdictions including 
as a patent attorney at the USPTO.

O’Connell & Associates, LLC
470 Atlantic Avenue, Boston, MA  02210

(617) 996-2500   |   www.oapc.com
email: oconnell@oapc.com

Newly elected MBF President Jerry Cohen of Burns 
& Levinson LLP (right) presents U.S. District Court 
Judge William G. Young with the MBF’s 2012 Great 
Friend of Justice Award.

Attendees, from left to 
right: Hon. Anne M. 
Geoffrion, Hampden 
County Probate & 
Family Court; Alfred 
J. Geoffrion Jr., 
Law Offi ce of Alfred 
J. Geoffrion Jr.; 
David E. Sullivan, 
Northwestern District 
Attorney’s Offi ce; Leslie 
Walker, Prisoners’ 
Legal Services; and 
Lawrence J. Farber, 
Law Offi ce of Lawrence 
J. Farber.
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BAR NEWS

Denise Squillante, the Massachusetts Bar 
Association’s 2010-11 president and a fam-
ily and corporate law 
practitioner at Denise 
Squillante PC, Attorney 
at Law, in Fall River, 
recently joined Massa-
chusetts Lawyers Week-
ly’s Board of Editors.

The advisory board 
meets monthly to dis-
cuss potential editorials that will appear in 
the newspaper. Members of the Board of Edi-
tors are appointed to two-year terms.

Squillante is a Massachusetts delegate 
to the American Bar Association’s House of 
Delegates and was co-chair of the joint MBA/
Boston Bar Association Alimony Task Force. 
She was also appointed to a legislative task 
force that drafted major alimony reform 
legislation enacted in 2011. Squillante is 
a former president of the Fall River and New 
England bar associations. In 2010, she was 
awarded the John S. Brayton Jr. Memorial 
Community Service Award by the Fall River 
Chamber of Commerce, and she is a Fellow 
of the Massachusetts Bar Foundation, the 
MBA’s philanthropic partner. �

Squillante joins Lawyers Weekly boardLawyers Weekly boardLawyers Weekly

DENISE SQUILLANTE

THURSDAY, MARCH 1

Divorce Basics: A View from the 
Bench and Bar
4:30–7 p.m.
MBA, 20 West St., Boston

WEDNESDAY, MARCH 7

Law Practice Management 
Section Educational Series: 
Marketing Madness: Ethical 
Marketing 
12:30–1:30 p.m.
MBA, 20 West St., Boston

MBA Monthly Dial-A-Lawyer 
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

FRIDAY, MARCH 9

Tiered Community Mentoring 
Program: Adams Courthouse 
tour, SJC hearings observation
8:30 a.m.–noon
Supreme Judicial Court, One Pemberton 
Square, Boston

MBF IOLTA Grants Program 
applications due
MBA, 20 West St., Boston

FRIDAY, MARCH 16

2012 Massachusetts Conference 
on Bullying (co-sponsored by 
MBA)
8 a.m.–3:30 p.m.
Harvard Law School, 1563 Mass. Ave., 
Cambridge

MBF Legal Intern Fellowship 
Program applications due
MBA, 20 West St., Boston

MONDAY, MARCH 19

Court Advocacy Day
11 a.m.
Statehouse, Boston

Mock Trial Final Four 
Competition
1 p.m.
John Joseph Moakley U.S. Courthouse, One 
Courthouse Way, Boston

Mock Trial Final Four 
Competition
1 p.m.
Worcester Superior Court, 225 Main St., 
Worcester

TUESDAY, MARCH 20

Responding to Disaster — FEMA 
Eligibility, Reimbursement 
Noon–2 p.m.
MBA, 20 West St., Boston

WEDNESDAY, MARCH 21

Open Meeting Law
9 a.m.–11 p.m.
MBA, 20 West St., Boston

Law Practice Management 
Section Educational Series: 
Marketing Madness: Developing 
a Marketing Plan 
12:30–1:30 p.m.
MBA, 20 West St., Boston

THURSDAY, MARCH 22

MBA House of Delegates 
Meeting
12:30–4:30 p.m.
UMass Lowell Inn and Conference Center, 50 
Warren St., Lowell

FRIDAY, MARCH 23

27th Annual MBA Mock Trial 
Championship
10 a.m.–12:30 p.m.
Great Hall, Faneuil Hall, Boston

THURSDAY, MARCH 29

Conveying Real Estate under the 
New Uniform Probate Code
9–11 a.m.
MBA, 20 West St., Boston

It’s Confidential — Privilege Law 
in Massachusetts 
4–7 p.m.
MBA, 20 West St., Boston

THURSDAY, MARCH 30

Taking on the Anti-Bullying Law 
from All Angles 
11 a.m.–1 p.m.
MBA, 20 West St., Boston

Calendar of Events
SAVE THE DATE
THURSDAY, MAY 31

MBA Annual Dinner
Reception: 5:30 p.m.
Dinner: 7 p.m.

All week — 
Raffles and Giveaways

MBA Member 
Appreciation Week 

April 2–6

FREE CLEs

www.MassBar.org

Member Reception 
and Dessert Tasting

SAVE 
THE 

DATE

Raffles

Free Memberships

Annual Annual 
Dinner Pass

Thank you
MEMBER SPOTLIGHT

FOR MORE INFORMATION, 
VISIT MASSBAR.ORG/EVENTS/CALENDAR

Real-time webcast 
available for purchase 
through MBA On Demand 
at massbar.org/ondemand.
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BAR NEWS

The Massachusetts Bar Associa-
tion’s Lawyer Referral Service, one of 
the largest referral services of its kind, 
has launched a new website to help con-
nect members of the public with an attor-
ney in their area who has the knowledge 
they need.

The user-friendly website, offered as 
a public service of the MBA, provides the 
public with answers to the most common 
legal questions in the areas of family law, 
labor and employment, estate planning, 
real estate, consumer protection, person-
al injury, criminal law, personal � nance, 
business, individual rights, government 
bene� ts and services and immigration.

In addition, members of the public are 
provided with information about various 
legal services.

The website also makes it easy for the 

public to contact the MBA’s LRS to � nd 
an attorney.

Go to www.masslawhelp.com to view 
the new public site, or to sign up to be-
come a member of the MBA’s LRS. Also, 
link your website to the LRS site to pro-
vide information to your clients.

RENEW YOUR LRS 
MEMBERSHIP OR SIGN 
UP NOW

Current LRS members can avoid any 
interruption in their membership by re-
newing before the March 31 deadline. 
Renewal notices were mailed recently.

If you are not a member and would 
like more information, go to www.mass-
bar.org, click the “For Attorneys” tab on 
the top menu and select Lawyer Referral 
Service, or call (617) 338-0556. �

BY ANDREA S.  BURKE

High school students will compete in 
the semi� nal and � nal elimination rounds 
of the 2012 Mock Trial Program at the 
end of March. This is the 27th year of the 
Massachusetts Bar Association Mock Trial 
competition.

This year’s civil case explores the level 
of responsibility of schools and teachers 
have in preventing and addressing cyber-
bullying among stu-
dents.

“School bullying 
has received substantial 
attention in the media, 
and the recent anti-bul-
lying legislation shows 
that people in Mas-
sachusetts want to use 
the law as one way to tackle this dif� cult 
problem,” said attorney Joshua A. McGuire, 
chair of the MBA’s Mock Trial Committee.

The semi� nal elimination round will be 
held March 19 with simultaneous trials at 
the John Joseph Moakley U.S. Courthouse 
in Boston and Worcester Superior Court. 
Each of the four teams in this round will 
have already competed in at least � ve trials.

“(Teams) have seen the case from both 

sides, and had the opportunity to re� ne their 
arguments and presentations,” McGuire 
said. “The quality of the thinking and advo-
cacy at this level is very high, and yet new 
challenges emerge in every round of the 
tournament.”

Two � nalists will advance to the state 
championship on March 23 in the Great 
Hall of Boston’s Faneuil Hall. In 2011, 
the Pioneer Valley Performing Arts Char-
ter Public School of South Hadley won the 
state championship and placed 31st in the 
national tournament.

The Mock Trial Program, � rst orga-
nized in 1985, places high school teams 
from 16 regions across the state in a simu-
lated courtroom situation where they take 
on the roles of plaintiff attorneys, defense 
attorneys and witnesses. More than 100 
high school students across the state par-
ticipated in the 2012 Mock Trial Program, 
which began with preliminary trials at the 
end of January. Local attorneys serve as 
team coaches and judges in the preliminary 
rounds.

The Mock Trial Program is made possi-
ble by a grant from Brown Rudnick through 
its Center for the Public Interest in Boston, 
which has contributed $25,000 per year to 
the program since 1998. �

Lawyer Referral Service launches site

Mock Trial semi-fi nals, fi nals in March

The website www.masslawhelp.com recently went live.

JOSHUA A. MCGUIRE

The couple has three grown children and 
one granddaughter. His kids decided not 
to pursue legal careers, so they won’t 
bene� t from their father’s diligence in 
updating one of the MBA’s most valu-
able member bene� ts.

However, for those who will bene� t 

from it, Harvey says the latest edition of 
the guide is better organized than past 
editions, while it includes a signi� cantly 
improved index and a new table of cases.

“It’s easier to reference cases mul-
tiple times after the � rst read,” said Har-
vey, who admits he already has a � le 
started for the 7th edition of the popular 
guide. �

VOLUNTEER SPOTLIGHT
Continued from page 11
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BR AIN INJURY

Would You Know A 

Head  
injury 
If You Saw One?

Most People Wouldn’t.®

Law Office of 

Kenneth i. Kolpan, P.C.

For info on 
brain injury 
litigation, visit 
www.kolpan.com
or send email to
ken@kolpan.com

175 Federal Street, 
Suite 1425, 
Boston MaBoston MaBoston M , 02110

617-426 -2558

Stop Wasting 
Billable Time!
Court Reporting
   Depositions, Arbitrations, Hearings 
Legal Dictation
  You Dictate, We Type, Your Print 
VideoConferencing
  You Call, We set-up – DVD Available

 (888) 228-8646

COURT REPORTING

COURT REPORTING

O&L Mobile

App for that
Q I’m boarding a plane.

How can I check 
my depo calendar?

A O&L Mobile from
O’Brien & Levine.

Worldwide Coverage / 617.399.0130

www.court-reporting.com

You will
appsolutely

love it!O&L Mobile

O&L Mobile

Q

A

Worldwide Coverage / 617.399.0130

www.court-reporting.com

DISABILITY INS.  CL AIMS DISABILTY INS.  CL AIMS

If you or a client 
has been denied 
long-term disabil-
ity benefits, or had 
benefits terminated, 
Attorney Susan Sachs 
has the specialized 
knowledge and 
experience to handle 
the appeal. In most 
instances, the claim 
will be governed by federal statute, the Employee 
Retirement Income Security Act (ERISA). ERISA 
pre-empts almost all state laws. Ms. Sachs 
specializes in the initial, mandatory administra-
tive appeal process and has a high success rate. 
But if administrative appeal is unsuccessful, 
ERISA allows for further appeal by filing a lawsuit 
in U.S. District Court, which has exclusive 
jurisdiction. She is also experienced and success-
ful at this level. Fee arrangements are flexible. 
The initial consultation is gratis.

LONG TERM DISABILITY 
(ERISA) APPEALS

Susan Sachs
attysusansachs@gmail.com

(413) 732-0035

Your clients come to you 
for legal protection. 

You can come to Infoshred 
for data protection. 

888-800-1552   
www.infoshred.com

R

Infoshred has been a family and woman-owned 
shredding and storage provider since 1997. 
Our reputation is built on providing clients with 
personal customer service. You can count on us 
for all of your legal document destruction and 
records storage needs. Call us 
today for a free consultation. 

DATA SECURITY
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L AW YER ASSISTANCE

 Your law 
practice advisor.
Assisting Massachusetts attorneys 
in establishing and institutionalizing 
professional office practices and 
procedures to increase their ability 
to deliver high-quality legal services, 
strengthen client relationships, and 
enhance their quality of life.

Rodney S. Dowell, Esq. 
DiREctoR, LoMAP

free  Confidential  PraCtiCal solutions

Law Office Management 
Assistance Program

888.545.6627   |   31 Milk street, suite 815, boston, Ma 02109
info@MassloMaP.org   |   www.P.org   |   www.P MassloMaP.orgP.orgP

funded by lawyers ConCerned for lawyers, inC.

L AW YER ASSISTANCE
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Never agaiN will a lawyer 
have to say there was 

Nowhere to turN.

617-482-9600 |  www.lclma.org

E-DISCOVERY



 

chances are you are not 

conducting it correctly.

We conduct e-discovery

from the perspective

of the litigator,

not just the technician.

Evidox Corporation
207 South Street, Boston MA 02111

617-654-9060

www.Evidox.com

INVESTIGATOR S

Civil and Criminal  
Investigations

ESTABLISHED 1935

190 High Street
Boston, MA 02110
Tel (617) 523-2288

simmons.agency@comcast.net
www.simmonsagency.com

SIMMONS
AGENCY, INC.

• Asset locations
• Backgrounds
• Due diligence

• Probate
• Proxy fights
• Surveillance

DICK ALBERT
Meteorologist

CONSULTING AND  
EXPERT WITNESS SERVICES

Realbert44@gmail.com   
TEL: 617-834-5615

E XPERT WITNESS

IR S/DOR REPRESENTATION

 

We speak IRS & DOR. Fluently. 

For more than 14 years,                       

Matthew J. Previte CPA PC has worked 

exclusively to resolve IRS and state tax 
problems for individuals and businesses. 

So law firms like yours don’t have to. 
 

By referring us your clients in trouble 

with the IRS or DOR, you avoid the huge 

learning curve involved in handling these cases, which                  

destroys profitability and increases the risk of malpractice.  
 

Most importantly, your clients get a locally-based expert here in  

Massachusetts who will provide one-on-one personal attention. In 

addition, they will never have to meet or speak with the IRS or DOR. 

We do it for them while you continue taking care of their legal needs.  
 

Visit www.taxproblemsrus.com for video and written testimonials.  

Clients receive a free initial consultation. Call 508-655-1500. 

Matthew J. Previte, CPA PC - Natick, MA   

Tel. (508) 655-1500  email: info@taxproblemsrus.com 

FLORIDA PER SONAL INJURY

Florida
attorney

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

Law Offices Law Offices Law Offices f 
Randy Randy Randy ccc. Botwinick. Botwinick. Botwinick. Botwinick

Formerly of Pazer & EpsteinFormerly of Pazer & EpsteinFormerly of Pazer & Epstein

• 25 Years 
Experience

Concentrating in Personal InjuryConcentrating in Personal InjuryConcentrating in Personal Injury
• Co-Counsel andCo-Counsel andCo-Counsel and

Participation Fees PaidParticipation Fees PaidParticipation Fees Paid

MiaMi Office
One Biscayne Place
1098 Biscayne Blvd. 
Suite 405, Miami, FL 33131
P: 305 895.5700
F: 305 892.1107

PalM
Peninsula Executive CenterPeninsula Executive CenterPeninsula Executive Center
2385 NW Executive Center Dr.2385 NW Executive Center Dr.2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431Suite 100, Boca Raton, FL 33431Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

For all your 
advertising needs

in the Massachusetts 
Lawyers Journal,

contact Mark Schultz. 
(617) 896-5323 

mschultz@
thewarrengroup.com

YOUR  
AD  

NEEDS TO BE  

HERE.
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Substantive section-
specific articles will 
be featured regularly 
in Lawyers Journal.

BY ALICE BERS

According to the statute, Medicare 
provides coverage for care that is “rea-
sonable and necessary.”1 The real-world 
application of this standard, however, can 
become complicated. This article high-
lights two areas where Medicare’s pur-
pose has been thwarted by policies that 
inappropriately deny coverage to ben-
e� ciaries. One of the policies — dubbed 
the “improvement standard ” by advo-
cates  — has been deeply ingrained in 
the medical system for decades, whereas 
the other — “observation status” in hos-
pitals — has come to the fore more re-
cently.

IMPROVEMENT STANDARD
Many people who work with elders 

or people with disabilities have had the 
experience of a skilled nursing facility or 
home health agency informing them that 
a person’s Medicare coverage will be 
terminating because the patient has “pla-
teaued” or is “chronic and stable,” “main-
tenance only” or simply not improving. 
It can  happen, for example, to a patient 
in a physical therapy setting who is re-
learning to walk, or to a patient in a home 
health care setting who requires ongoing 
wound care.

These coverage terminations are of-

ten devastating to the patient and his or 
her family, who have been relying on 
services to slow the course of a disease 
or maintain functioning. Some people 
cannot even access coverage in the � rst 
place because an agency will not accept 
a patient who is “chronic” or not able to 
improve. Many of those affected have 
degenerative conditions, such as multiple 
sclerosis, Alzheimer’s disease, Parkin-
son’s disease or ALS.2

Yet the improvement standard at the 
root of these coverage denials is not 
supported by law.3 To receive coverage, 
patients in a nursing home or receiving 
home health care must require skilled 
services of some kind, but they are not 
required to improve to receive coverage. 
The Medicare regulations explicitly state:

The restoration potential of a patient 
is not the deciding factor in determin-
ing whether skilled services are need-
ed. Even if full recovery or medical 
improvement is not possible, a patient 
may need skilled services to prevent 
further deterioration or preserve cur-
rent capabilities.4

Further, the regulations regarding 
skilled services speci� cally recognize 
that there are cases in which maintenance
therapy must be provided by skilled per-

sonnel.5 Medicare recently clari� ed its 
home health regulations to emphasize 
that skilled care can include services to 
maintain a person’s condition, and that 
no informal rules, including those that 
require restoration potential, should be 
used to deny care.6 But despite these di-
rectives, denials for patients who “pla-
teau” or are “chronic” remain common-
place.

The improvement standard imposes a 
rule of thumb that operates as an illegal 
condition for coverage. Many patients 
do not appeal coverage terminations be-
cause, based on what medical personnel 
have told them about the improvement 
standard, they think they cannot succeed. 

And it is often the practice of Medicare 
contractors that conduct coverage deter-
minations and lower-level administrative 
appeals to apply the improvement stan-
dard and deny coverage.

While bene� ciaries who appeal up to 
the administrative law judge (ALJ) level 
have a better chance of success, such 
lengthy appeals are dif� cult to pursue, 
especially without representation, and 
bene� ciaries generally must incur li-
ability for the cost of services provided 
while their appeal is pending. Providers 
continue to apply the improvement stan-
dard because that is how they have been 
trained and how they see Medicare han-
dling submitted claims.

There has been some litigation on the 
improvement standard resulting in deci-
sions favorable to bene� ciaries. Fox v. 
Bowen7 prohibited the use of arbitrary 
rules of thumb and mandated that each 
patient’s unique medical condition be 
assessed to determine whether skilled 
physical therapy services are required. 
More recently, courts in Pennsylvania 
and Vermont held that Medicare had in-
appropriately applied an improvement or 
stability standard to individual bene� cia-
ries.8 The Department of Health and Hu-
man Services did not appeal these deci-
sions, so they are not binding outside the 
states in which they were brought.

P R O B A T E  L A W

The improvement standard and observation status: 
Two barriers to Medicare coverage

ALICE BERS
practices elder law 
at Benjamin & Bers 
in East Longmeadow 
and is a consulting 
attorney for the 
Center for Medicare 
Advocacy, a national 
nonprofi t education 
and advocacy organization. Before entering 
private practice and joining the center, Bers 
represented Medicare benefi ciaries at Western 
Massachusetts Legal Services (now Community 
Legal Aid).

BY ALISIA ST.  FLORIAN

The Massachusetts Anti-Bullying 
Law, M.G.L. c. 71, s. 37O, went into 
effect on May 3, 2010. This article will 
examine the language of the statute and 
its practical application through the In-
dividualized Education Program (IEP) 
Team process. Additionally, the Of� ce 
for Civil Rights (OCR) has advised that 
instances of bullying may implicate civil 
rights laws, which will require school 
districts to respond in a more global way, 
investigating whether a hostile environ-
ment exists in the school.

This article will also consider steps 
that school districts can and should take 
to avoid potential liability within the 
context of bullying as it relates to stu-
dents with disabilities. 

Finally, some observations from the 
� eld will be shared. Speci� cally, how 
special education teams should handle 
situations when both the victim and the 
aggressor are students with disabilities, 
and how to address the situation when a 
bullying investigation does not substan-
tiate allegations of bullying, but the vic-
tim’s perception of being bullied impacts 
his ability to access his education and 
make effective progress. 

On this last point, a description of a 

real scenario that an IEP Team recently 
encountered: At a team meeting for a 
ninth-grade student with social disabili-
ties who had alleged bullying by a dis-
abled peer, the following question was 
posed by the parent: Why not simply re-
move the alleged bully from the inclusion 
classes that her daughter attended so that 
the two students would not be together 
during the day? Sounds simple enough, 
but here’s the rub: the alleged bully was 
a student with Asperger’s Syndrome also 
on an IEP.

The school’s investigation found that 
the bully made harassing statements to 
the victim as a result of provocation by 
the victim who, by reason of her dis-
ability, often made impulsive remarks to 
students that were perceived as socially 
inappropriate. To further complicate 
matters, the school was unable to sub-
stantiate the extent of bullying described 
by the victim, and it was suggested that 
the victim perceived greater bullying 
than was actually occurring.

Thus, at least two questions were 
raised: 1) how to address the situation 
where both students are on IEPs; and 2) 
how to address the conclusion that the 
victim’s reaction to the alleged bullying 
appeared disproportionate to the actual 
acts of bullying. Add to this that the team 

needed to be careful to maintain both 
students’ con� dentiality, what ensued 
was a stinted and, from the parents’ per-
spective, a rather unsatisfactory discus-
sion about how her daughter’s needs and 
safety could be met by the school.

The team’s eventual response fol-
lows, but � rst a review of the law: Sec-
tion 7 and 8 of Chapter 92 of the Acts 
of 2010 (An Act Relative to Bullying in 
Schools), amending M.G.L. c. 71B, s. 3, 
reads as follows: 

Section 7: Whenever the evaluation 
of the Individualized Education Pro-
gram team indicates that the child 

has a disability that affects social 
skills development or that the child 
is vulnerable to bullying, harassment 
or teasing because of the child’s dis-
ability, the Individualized Education 
Program shall address the skills and 
pro� ciencies needed to avoid and 
respond to bullying, harassment or 
teasing.

Section 8: Whenever an evaluation 
indicates that a child has a disability 
on the autism spectrum, which in-
cludes autistic disorder, Asperger’s 
disorder, pervasive developmental 
disorder not otherwise speci� ed, 
childhood disintegrative disorder, or 
Rhett’s Syndrome, as de� ned in the 
most recent edition of the Diagnostic 
and Statistical Manual of the Ameri-
can Psychiatric Association, the Indi-
vidualized Education Program (IEP) 
team, as de� ned by regulations of the 
department, shall consider and shall 
speci� cally address the following: 
the verbal and nonverbal communi-
cation needs of the child; the need to 
develop social interaction skills and 
pro� ciencies; the skills and pro� cien-
cies needed to avoid and respond to 
bullying, harassment or teasing.

J U V E N I L E  &  C H I L D  W E L F A R E  L A W

The state’s anti-bullying law and students with disabilities: 
Legal requirements and practical applications

ALISIA ST. FLORIAN
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attorney at Murphy, 
Hesse, Toomey 
& Lehane LLP in 
Quincy, representing 
public school 
districts and charter, 
collaborative and 
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However, in January 2011, the Cen-
ter for Medicare Advocacy and Vermont 
Legal Aid � led a national class action 
lawsuit against the secretary of Health 
and Human Services to end the improve-
ment standard nationwide. Jimmo et al. 
v. Sebelius9 was � led in the District of 
Vermont on behalf of several individual 
plaintiffs and organizational plaintiffs, 
including the National Multiple Sclero-
sis Society, the Alzheimer’s Association 
and Paralyzed Veterans of America.

The plaintiffs challenge the secre-
tary’s continued use of the improvement 
standard as a policy that results in the 
illegal termination, reduction or denial 
of coverage for thousands of Medicare 
bene� ciaries. In October 2011, the court 
largely denied the government’s mo-
tion to dismiss.10 The motion for class 
certi� cation is pending. As the case 
proceeds, the goal is to eliminate this 
unlawful rule of thumb and ensure that 
each Medicare bene� ciary receives cov-
erage based on his or her unique con-
dition and individual needs as required 
by law.

OBSERVATION STATUS
Another more recent barrier to Medi-

care coverage in hospitals and skilled 
nursing facilities is use of observation 
status during hospitalization. For Medi-
care to cover a stay in a skilled nurs-
ing facility, the bene� ciary is required, 
among other things, to have been hos-
pitalized for at least three consecutive 
days as an inpatient prior to admission 
to the facility.11

An increasing number of Medicare 
bene� ciaries have been � nding that al-
though they thought they had been a 
hospital inpatient for at least three days, 
they were formally classi� ed as being 
on observation status or receiving “ob-
servation services,” which are not cov-
ered by Part A (which generally covers 
inpatient services), but by Part B (which 
generally covers outpatient claims).

These bene� ciaries often come to the 

hospital after a fall or some other acute 
event. They are often moved from the 
emergency room to a regular hospital 
� oor where they are treated just as any 
other inpatient would be. They are stay-
ing overnight in a hospital bed, wearing 
a wristband, served hospital food, given 
medication, tested, monitored, etc. They 
are too sick to go home and must remain 
hospitalized for several days. Patients 
often become deconditioned, meaning 
they have lost some functional ability, 
and, when they are well enough to leave 
the hospital, they need rehabilitation 
services in a skilled nursing facility.

However, upon discharge to the fa-
cility, they learn that Medicare will not 
provide coverage because they did not 
have a qualifying three-day inpatient
stay. Bene� ciaries must choose between 
paying out of pocket for the nursing fa-
cility (which in Massachusetts can cost 
around $10,000 per month) or forgoing 
the skilled care they need. For those 
who are eligible, Medicaid may cover 
their nursing facility stay, thereby shift-
ing the cost of care to the state.

The terms “observation status” or 
“observation services” are nowhere 
to be found in the Medicare statute or 
regulations. “Observation services” ap-
pears only in sub-regulatory Medicare 
policy manuals, where it is circularly 
de� ned as:

a well-de� ned set of speci� c, clini-
cally appropriate services, which in-
clude ongoing short term treatment, 
assessment, and reassessment, be-
fore a decision can be made regard-
ing whether patients will require fur-
ther treatment as hospital inpatients 
or if they are able to be discharged 
from the hospital.12

Yet the “well-de� ned” set of servic-
es is not found in Medicare policy. What 
hospitals tend to use to decide whether 
a patient is classi� ed as an inpatient or 
outpatient are commercial criteria, such 
as the “InterQual” criteria published by 
McKesson Corp. These criteria are pro-

prietary and not available to the general 
public. The criteria assess the severity 
of the patient’s illness and intensity of 
services, but result in a paperwork deci-
sion that does not involve an in-person 
examination by a doctor or an individu-
alized determination that takes the pa-
tient’s unique situation into account.

Even if a doctor initially orders that 
a bene� ciary be admitted as an inpa-
tient, Medicare has authorized hospital 
utilization review committees to ret-
roactively change a patient’s status to 
observation status in certain circum-
stances. Medicare policy states that ob-
servation care is generally not supposed 
to last for more than 24 hours, occasion-
ally up to 48 hours, but only in “rare and 
exceptional cases” should it last beyond 
48 hours.13 However, the incidence and 
length of observation status stays is 
increasing,14 and advocates have seen 
examples of bene� ciaries being on ob-
servation status for as long as 14 days.15

Compounding the problem is that 
Medicare does not require patients who 
are initially placed in observation status 
to receive notice. Only if the hospital 
retroactively changes a patient’s status 
from inpatient to outpatient does Medi-
care policy require a notice, but in actual 
practice, it seems that few bene� ciaries 
are given such notice, and those notices 
that are provided contain no language 
about appeal rights.

Indeed, it is not clear that patients 
have any appeal rights with regard to 
observation status. While they will 
eventually receive a Medicare Summa-
ry Notice in the mail listing the hospital 
services as outpatient claims, bene� cia-
ries attempting to appeal those claims 
will often � nd themselves in a morass of 
communications from Medicare. They 
may be told that only denied services 
can be appealed, whereas these services 
were covered by Part B, and thus there covered by Part B, and thus there covered
is no basis for appeal, or that only a doc-
tor can decide whether a patient is an 
inpatient or outpatient.

Bene� ciaries who manage to appeal 
up to an ALJ may � nd their claim dis-

missed for lack of jurisdiction. Bene� -
ciaries who go to a nursing facility after 
their hospital stay may receive a notice 
that their stay cannot be covered for lack 
of a qualifying three-day hospital stay, 
but use of such notices is discretionary 
for the facility. On top of this confusing 
process, bene� ciaries and their families 
are often still dealing with the serious 
condition that brought them to the hos-
pital in the � rst place.16

Why are hospitals placing more pa-
tients on observation status? The reason 
heard most often is Medicare’s Recov-
ery Audit Contractor (RAC) program, 
which was put into place to address 
fraud, waste and abuse. The program 
began as a three-year demonstration and 
was made permanent by the Tax Relief 
and Health Care Act of 2006.

The RAC reviews hospitalizations 
of Medicare bene� ciaries, and if it � nds 
what it believes to be improper pay-
ments to hospitals under Part A, it re-
coups the payment from the hospital, 
which cannot re-bill under Part B. It has 
apparently become a safer bet for hos-
pitals to bill claims for some patients as 
Part B outpatient services rather than 
Part A inpatient services. Advocates 
have heard from many doctors and other 
hospital personnel that they are frustrat-
ed with observation status as well; they 
have seen how it can harm their patients.

Advocates and legislators are work-
ing to address the observation status 
problem. Legislation that would require 
time spent in observation status to count 
toward the three-day stay requirement 
has been introduced in both the House 
of Representatives and the Senate.17 A 
congressional brie� ng sponsored by the 
Center for Medicare Advocacy, AARP, 
the Alzheimer’s Association and the 
American Medical Association, among 
others, was held in October 2011.

In November 2011, the Center for 
Medicare Advocacy and the National 
Senior Citizens Law Center � led a na-
tional class action lawsuit against the 
Secretary of Health and Human Ser-
vices that seeks to end Medicare’s prac-
tice of depriving bene� ciaries of Part 
A, inpatient coverage of their hospital 
stays by allowing (and, in fact, implic-
itly encouraging) them to be placed on 
observation status. Bagnall et al. v. Se-
belius,18 � led in the District of Connect-
icut, also addresses bene� ciaries’ lack 
of notice and appeal rights. The gov-
ernment has � led a motion to dismiss, 
which will probably be decided in the 
next few months.

Dealing with Medicare denials 
caused by either the improvement stan-
dard or observation status can be very 
dif� cult. While there are no quick � xes 
at the moment, bene� ciaries are advised 
to seek help from advocates. They can 
attempt to appeal denials, ideally with 
the support of a treating physician. The 
website of the Center for Medicare Ad-
vocacy contains self-help packets for 
appeals.19 �
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Citing a troubling decrease in trial by 
jury, particularly in the federal courts on 
civil cases, Young challenged those as-
sembled to seek out ways to keep this vital 
aspect of democracy alive. He said, “[T]
here has to be a place where these words 
that we lawyers and judges use — ‘Equal 
justice under the law, fair and impartial’ — 
where these words have actual meaning, 
and we have to be it.”

In addition to honoring Young, the 
MBF inducted 14 new Life members into 
the MBF Society of Fellows, all of whom 

successfully completed generous pledges 
to advance the MBF’s mission of increas-
ing access to justice.

Before closing the meeting, Cohen 
stated the MBF’s determination to pre-
serve the structure and scope of legal 
services and urged outreach by the MBF 
Fellows to identify new sources of funding 
and volunteer efforts to mitigate the effects 
of the drastic cuts in Interest on Lawyers 
Trust Accounts (IOLTA) and other funding 
sources for the foundation and its grantees.

Cohen told the lawyers and judges 
present, “In addition to teaching today’s 
truth of the legal system, as urged by Judge 

Young, we can also preach a vision built 
on our aspirations for better days of legal 
services and work at it so the aspirations of 
today become the truth of tomorrow.”

Founded in 1964, the MBF is the phil-
anthropic partner of the Massachusetts Bar 
Association. Through its grant making 
and charitable activities, the MBF works 
to increase access to justice for all Massa-
chusetts citizens. In 2011, the MBF IOLTA 
Grants Program awarded grants totaling 
approximately $3.4 million to legal service 
related programs statewide.

For more information, go to www.Mass
BarFoundation.org. �

MBF ANNUAL MEETING
Continued from page 13

MBF Immediate Past President Joseph P. J. Vrabel 
(right), passes the presidential gavel to 2012 MBF 
President Jerry Cohen.
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The � rst step in ensuring compliance 
with these provisions is meaningful eval-
uation. Without data, a team cannot ad-
dress a student’s vulnerability to bullying 
effectively. Massachusetts special educa-
tion regulations require an initial evalua-
tion to include an “an assessment of the 
student’s attention skills, participation 
behaviors, communication skills, mem-
ory, and social relations with groups, 
peers, and adults.”1 The Individuals with 
Disabilities Education Act (IDEA) regu-
lations include a similar provision.”2

The anti-bullying law mandates that 
IEP teams address bullying for all stu-
dents identi� ed on the autism spectrum. 
Autism Spectrum Disorder (ASD) runs 
on a continuum and is generally de� ned 
as “a group of developmental disabilities 
that can cause signi� cant social, commu-
nication and behavioral challenges.”3 Re-
search shows that students on the Autism 
Spectrum are three times more likely to 
be bullied than their nondisabled peers.4

Students with ASD tend to be both 
excluded by peers and to exclude them-
selves from social interactions, creating 
further isolation.5 Furthermore, their be-
havior is often viewed as “odd” by their 
peers, making them easy targets for bul-
lies.6 They may be less likely to report 
incidents of bullying to school staff be-
cause their social cognition problems 
can lead them to assume that others are 
already aware of what has happened or 
because they simply do not understand 
that they are actually being bullied (par-
ticularly with more subtle forms of bul-
lying.)7

While the anti-bullying law carves 
out a mandate to address bullying with 
students with ASD, it also requires IEP 

teams to consider the issue of bullying 
for students whose disabilities make 
them vulnerable to bullying. Research 
has shown that students diagnosed 
with learning disabilities (LD) and/or 
attention-de� cit/hyperactivity disorder 
(ADHD) are more likely to either be the 
aggressor or the victim of bullying than 
typically developing peers. “Characteris-
tics of LD that include dif� culties with 
language, attention, information process-
ing, and problems with interpreting so-
cial information may be interfering with 
the development of well-adjusted social 
relationships with peers.”8

Therefore, rather than focusing on the 
diagnosis itself, IEP teams should con-
sider the individual student and identify 
whether the student displays de� cits or 
weaknesses that make him or her vulner-
able to either being a victim or aggres-
sor of bullying. If the team, upon review 
of evaluation reports, teacher and parent 
reports and other available information, 
makes the determination that the student 
is vulnerable to bullying, the next ques-
tion is how to address that through the 
IEP.9

The Massachusetts Department of 
Elementary and Secondary Education 
(DESE) has provided guidance to IEP 
teams about accommodations and ser-
vices which can be added to a student’s 
IEP to address these vulnerabilities. Ex-
amples include: providing additional 
supports during those unstructured times 
of day, such as lunch and recess, when 
incidents of bullying are more likely to 
occur; designating a “safe” contact per-
son within the school that the student 
can go to immediately when he or she 
feels that bullying has occurred; provid-
ing counseling; participation in a social 
skills group; and providing a functional 

behavioral assessment and behavior in-
tervention plan.10

IEP teams should take a “think-out-
side-the-box” approach to addressing 
bullying through the IEP and should tai-
lor the accommodations and services so 
that they are appropriate to the age and 
circumstances of the particular student. 
This can be especially important if the 
student’s disabilities make it dif� cult for 
him or her to identify bullying in the � rst 
place.

It is important for IEP teams and 
schools as a whole to remember, how-
ever, that adding accommodations and 
services to a student’s IEP may not be 
enough to adequately address the issue of 
bullying. In a letter dated Oct. 26, 2010, 
OCR reminded school districts that ad-
hering to a state’s anti-bullying law may 
not suf� ciently address anti-harassment 
and anti-discrimination civil rights stat-
utes. OCR’s Letter to Colleagues cau-
tions that “some student misconduct that 
falls under a school’s or district’s anti-
bullying policy also may trigger respon-
sibilities under one or more of the federal 
antidiscrimination laws.”11

For example, Section 504 of the 
Rehabilitation Act of 1973 (Section 
504) and Title II of the Americans with 
Disabilities Act of 1990 (Title II) pro-
hibit discrimination based on disability. 
Therefore, if a student with a disability 
is the victim of bullying, the school dis-
trict not only needs to address the safety 
of that student, but needs to investigate 
whether the problem is more widespread 
and creating a hostile environment in 
the school for students with disabilities. 
This may be uncovered during the course 
of the investigation into the allegation 
of bullying for the particular student in 
question.

If discovered, “a school must take 
prompt and effective steps reasonably 
calculated to end the harassment, elimi-
nate any hostile environment and its ef-
fects, and prevent the harassment from 
recurring. These duties are a school’s re-
sponsibility even if the misconduct also 
is covered by an anti-bullying policy, and 
regardless of whether a student has com-
plained, asked the school to take action, 
or identi� ed the harassment as a form of 
discrimination.”12

To ensure compliance with civil 
rights laws in the context of bullying, 
school districts should adopt a practice 
of investigating the conduct in question, 
not just for the purpose of determining 
whether bullying has occurred, but also 
to examine whether a hostile environ-
ment is created within the school com-
munity. OCR has said that interventions 
should include, depending upon the na-
ture of the incident, staff training and 
measures to ensure that further acts do 
not occur. 

One practical way of putting staff and 
administration, as well as students and 
parents, on notice of the dual require-
ments to address bullying and possible 
related discrimination is to cross refer-
ence the school’s anti-bullying policy 
with its anti-discrimination policy in its 
staff and student handbooks.

School districts may be liable for 
bullying under civil rights laws. The 
legal analysis is whether the bullying 
is suf� ciently serious and pervasive to 
cause a hostile environment, whether 
the school has actual or constructive 
notice of the bullying, and whether the 
school failed to respond appropriate-
ly. Courts have looked to whether the 
school district demonstrated “deliberate 
indifference” or “bad faith or gross 
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misjudgment.”13 Schools will generally 
not be held liable for the actions of a bul-
lying student, but rather, will be judged 
based on its response to the bullying.

The Massachusetts anti-bullying law 
does not create a separate cause of ac-
tion. While litigation on this issue is in 
its infancy, there is at least one Supe-
rior Court case that dismissed students’ 
claims of negligence and in� iction of 
emotional distress in the context of bul-
lying on the basis of the Massachusetts 
Tort Claim Act (MTCA).14

The court noted that “The MTCA 
provides a waiver of sovereign immunity 
in limited circumstances. Section 10(j), 
however, retains sovereign immunity for 
‘any claim based on an act or failure to 
act to prevent or diminish the harmful 
consequences of a condition or situation, 
including the violent or tortious conduct 
of a third person, which is not originally 
caused by the public employer ...’

The purpose of § 10(j) is to immunize 
public employees from harm caused by 
a third person that the public employee 
failed to prevent.”15 In dismissing the 
students’ complaint, the court held that 
“[t]his is precisely the type of failure to 
prevent harm by a third person for which 
§ 10(j) provides governmental immunity. 
Accordingly, the MTCA bars the Par-
sons’ claims for negligence, negligent 
in� iction of emotional distress and loss 
of consortium.”16

Where clearly a school district is re-
sponsible to react quickly and effectively 
to allegations of bullying, efforts to pre-
vent bullying in the � rst place should 
be the ultimate goal. For students with 
disabilities who are vulnerable to bully-

ing, the focus is on the IEP team and the 
ability to gather necessary data to make 
thoughtful decisions about how to pro-
vide students with necessary services to 
address their vulnerabilities.

By addressing the bullying incident 
in question, as well as the larger issue of 
whether the bullying is creating a hostile 
environment for students who are mem-
bers of a protected class, school districts 
will be on their way to protecting them-
selves from potential liability and, most 
importantly, helping to create an atmo-
sphere of tolerance where bullying does 
not occur in the � rst place.

So, with all of this in mind, how did 
the team respond to the scenario de-
scribed above:

In the end, this team set up a plan, 
having � rst completed a functional be-
havioral assessment of the student/vic-
tim, that involved: daily check-ins with 
the student; a designated point person 
that the student/victim could go to at any 
time of the school day when he felt un-
safe and/or needed to check-in with an 
adult; a change in lunch schedule so that 
the two students would not be together 

during this unstructured time of the 
day; and consent from the parent for the 
school district to communicate with the 
student’s private therapist.

While the parents’ request to separate 
the students in their academic classes 
was denied because the placement of 
those students had been made by their 
respective IEP teams, steps were taken 
to address the allegations of bullying. 
While far from perfect, the team devised 
a plan, to be carefully monitored, that 
both the school district and the family 
could agree to.

To summarize, the anti-bullying law 
mandates addressing vulnerability to bul-
lying for students with disabilities. The 
importance of following school policy 
and using the team meeting as a forum to 
think critically about how to address the 
issue is paramount. Issues of con� denti-
ality and maintaining parent trust through 
the process are challenges that teams will 
face. In the end, a district will be judged 
by its response to allegations of bullying 
and the efforts that it undertakes to create 
a safe educational environment for all of 
its students. �
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When McDonough joined the SQU fac-
ulty in 2009 as the � rst Westerner to serve 
as an adjunct law professor in commercial 
law, no faculty member had experience 
in practicing or teaching electronic com-
merce, and the country’s judiciary was 
concerned that they would be asked to re-
place Shariah law, derived from the Quran 
and which tends to be vague in commer-
cial areas, with Western law.

SQU had been an exclusively Shariah 
law program until 2004, when it began a 
commercial track re� ecting global stan-
dards. Upon his arrival, McDonough con-
structed a course patterned on the Elec-
tronic Transactions Law, passed in Oman 
in 2008, collaborating with Dr. Hussain 
Said Al Ghafri, of the Oman Informa-
tion Technology Authority, and utilizing 
course materials from the U.S. Commerce 
Department’s Commercial Law Develop-
ment Program. James Filpi, now senior 
counsel with the Commercial Law De-
velopment Program (CLDP) in the Of� ce 
of the General Counsel of the U.S. De-
partment of Commerce, is a colleague of 
McDonough’s, and formerly worked for 
Goodwin Procter in its Washington, D.C. 
of� ce.

“It was a great subject, because com-
merce knows no borders,” McDonough says.

BOOKS ON THE GROUND
McDonough developed an interest in 

foreign countries early on. Recreational 
travel was part of his family life, dating 
from the time he was too young to ac-
company his older siblings. A childhood 
injury that sidelined him for a year turned 
him into an avid reader, and high on his 
list was anything about travel. In addition 
to the three years he has so far spent in the 
Middle East, he has also worked in China 
and several Eastern European countries, 
under the auspices of the American Bar 
Association and the U.S. State Depart-
ment of Commerce.

He is the former executive director 
of the Massachusetts Judges Confer-
ence, where he initiated its international 
outreach program. It has involved more 
than 700 judges and legal professionals 
in 14 developing countries. He developed 
and traveled on U.S. State Department 
programs in Russia six times, primarily 
regarding IP rights protection, advocacy 
and training.

As a visiting fellow with the McCor-
mack Graduate School of Policy Studies 
Center for Democracy and Development, 
he worked on program development for 
the 1998 Rule of Law delegation from the 
Supreme People’s Court of the People’s 
Republic of China, organized and partici-
pated in the State Department-sponsored 
Moot Court/Judicial Exchange program 
in Beijing and Western China, and coordi-
nated judicial education and consultancy 
projects in six former communist Central 
European countries.

“I took a much stronger interest in the 
Middle East after 9-11, as I felt strongly 
that the U.S. needed a strong civilian pres-
ence teaching and consulting on [the rule 
of law],” he says. “Books on the ground, 
not just boots on the ground, so I explored 
opportunities in the [Middle East – North 
Africa] region.”

SOCRATES AND A LAPTOP
A series of ABA studies, begun in 

Oman in 2004 and funded by the U.S. 
State Department and USAID, examined 
possibilities for improving legal educa-
tion in that country. At the time, students 
were graduating from law schools with 
broad theoretical education but little train-

ing in how to help clients.
At the behest of the State Department, 

improving legal education has become 
a policy objective, and the ABA has re-
sponded in Oman and many other coun-
tries. “It was a seismic shift to transition 
from Mosque-based religious law studies 
to a legal system that could bring Oman 
into the global marketplace, and its young 
students to learn new methods of thinking 
and lawyering,” McDonough says.

In 2006-7, California Superior Court 
Judge Ernest Borunda did an ascertain-
ment and review with local Omani legal 
academics and drafted recommendations. 
Concurrently, and completed in 2008, 
SQU’s university chancellor retained 
a team of consultants from the United 
States and Canada to review the law pro-
gram and make recommendations, Mc-
Donough reports.

In 2008, the dean and the associate 
dean of the university told him that his 
own assessment, which recommended 
more practical and experiential legal edu-
cation, dovetailed with the � ndings of the 
other two sets of studies. At the time, stu-
dents were graduating from law schools 
with broad theoretical education but little 
training in how to help clients, and post-
graduate education “was uneven, to say 
the least,” he says.

The leadership at SQU wanted to 
adopt the case method and teach by ex-
ample. This was McDonough’s forte. In a 
2008 workshop he ran for the law school 
faculty, he recommended interactive 
teaching techniques, such as the Socratic 
and case methods, to encourage critical 
thinking.

He brought his laptop to class and dis-
played web pages for Amazon, Traveloc-
ity and eBay on the classroom big screen. 
Students analyzed common e-commerce 
problems, such as a botched online hotel 
reservation in which a minor keyed in the 
data and accidentally double-booked a 

hotel room. “It was a consumer case ev-
eryone could relate to,” he says. 

Students got to discuss the problem 
and to � nd the right place in the statute 
to address it. They would come to class 
with many solutions. McDonough graded 
on their ability to � nd all the issues and 
reason through the answers — the “on the 
other hand” method, which led one stu-
dent to tell him he had too many hands.

In 2010, McDonough was given three 
months to develop a curriculum design 
for a new law school. The institution had 
to be accepted by the Ministry of Higher 
Education, it had to use best practices, 
and utilize U.S. law schools as models. 
Sohar University Law School started ad-
mitting last year. Its � ve-year program 
builds up English and research skills in 
the � rst year, followed by four years of an 
undergraduate law program. “I made a lot 
of friends. I learned a lot, too,” he says. “It 
was really a two-way street.”

RESPECTING DIFFERENCES
Fitchburg District Court Judge Elliott 

Zide accompanied McDonough to Oman 
when the latter served as project director 
for ABA Rule of Law Initiative for the 
Middle East and North Africa, prior to 
landing the professorship at SQU. Zide 
says McDonough has built a network not 
only of lawyers and judges, but of young 
people, and built an infrastructure of vol-
unteer organizations, which were able to 
advocate for particular issues.

“Joe had a tremendous in� uence on 
their understanding of the American legal 
system and how it supports democratic 
values,” Zide says. “Every person I met, 
including the ambassador and people at 
the embassy, had very high regard for 
Joe’s ability to accomplish the mission set 
by the State Department when it funds rule 
of law initiatives in countries like Oman. 
People like him and respect him. He’s in-
tuitive in knowing how not to overreach. 
... He doesn’t put people off or challenge 
their existing ideas, except to challenge 
them to think in different ways.”

“I’ve worked in other countries, and 
I did understand that you had to do your 
homework and understand the differenc-
es,” McDonough says. “It’s about respect-
ing people. If you go in with a Lord Jim 
attitude, you are destined to fail.” 

The U.S. approach to the level of de-
tails of electronic commerce may be more 
advanced than Shariah law, but it’s not 
necessarily superior, just different, and 
the differences aren’t as wide as origi-
nally presumed. The key to bridging the 
two cultures is to understand how differ-
ent cultures value things, he says. 

Family comes � rst, and Islam’s holy 
day is Friday, rather than Sunday. When 
a Westerner turns down a Sunday ap-
pointment in order to attend church, or 
demurs to spend time with family, “they 
completely understand, they respect you 

for valuing your family and religion, and 
things can move at a different pace. Being 
able to understand and be patient about 
their process is part of that respect,” Mc-
Donough says.

He developed a network of contacts 
including some students, NGO work-
ers, teachers, judges and sometimes, taxi 
drivers. “This is what I would do while 
working in U.S. political campaigns when 
I was younger. Some professionals in the 
� eld like polls and statistical research. I 
like people and to hear their stories, and 
to learn what they believe in and why.” 
Sitting down with friends over tea “has 
given me more insight than I could ever 
get reading a book or doing research.”

RULE OF LAW
“Oman is a great opportunity because 

it’s small. It has a very homogeneous so-
ciety,” says Zide. “It’s very nationalistic. 
The primary value there is to be an Omani, 
then to be a Muslim. And to be a judge in 
Oman, you have to be both.”

Omani judges take the bench at a rela-
tively young age, holding the equivalent of 
a bachelor of law degree. (For advanced 
degrees, they must leave the country). “Up 
until 40 years ago, they had no formal [le-
gal] education at all in anything commer-
cial,” McDonough says, “and then they 
found themselves on the bench, presented 
with the need to understand commerce 
and big contract work. That was not part 
of their educational experience, but most 
are very sincere and bright and they desire 
to learn.”

The sultan of Oman, commercial lead-
ers and investors had long called for judg-
es to adopt the new globalized standards. 
Judges and older attorneys chose their pro-
fession based on their interest in Shariah, 
not speci� c categories of law, and judges 
sometimes didn’t follow the reform stat-
utes. Instead, they would rule in favor of 
the party they felt was more moral. Some 
expressed concern that they would have to 
abandon Shariah law and use Western law.

Religious and political leaders pushed 
back, stating that the standards had been 
vetted by Shariah experts and it was not 
the proper function of a judge to ignore 
statutes in favor of tradition, McDonough 
says. “To me, this went to the very heart of 
the rule of law.”

To help the transition, McDonough 
and his team developed mini-bench books 
and checklists, and brought U.S. judges 
such as Zide and Associate Justice Sydney 
Hanlon, who now serves on the Massa-
chusetts Appeals Court, to advise on their 
implementation.

Hanlon recalls a training visit in De-
cember 2010. “The issue of judge training 
is the same across cultural lines,” she says. 
“What do you do if you’re teaching people 
something they don’t want to hear? Train-
ing is different if it’s an update on a law 
everybody wants, or if you are introduc-
ing people to a whole new way of doing 
things.”

While McDonough has a respect for 
cultural differences, Zide says, he doesn’t 
� inch from asking direct questions, such 
as: When are we going to see more wom-
en judges in Oman? “It took Joe all three 
years I was there, just to be able to push 
that very direct question,” says Zide.

At � rst, no one wanted to respond. It 
was a breakthrough when someone said 
“soon.” Zide comments, “I’ve been around 
long enough to know that ‘soon’ can be an 
hour, next year or whenever Allah deems 
appropriate. Then you can get into a dis-
cussion of why there are not more wom-
en judges.” He says later, “Joe’s smart 
enough to know to engage in this in a way 
that doesn’t offend.” �

McDonough nurtures acceptance of rule of law education
Continued from page 5
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Joseph McDonough in Oman. He has joined Holland & Knight’s offi ce in Abu Dhabi.
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