
By Christina P. O’neill

Robert L. Holloway Jr. wants to make 
one thing clear: the success of the initiatives 
and goals of the Massachusetts Bar Associa-
tion are not to be credited to a particular presi-
dent, or even a particular group of officers. 
They are the opportunity and responsibility 
of the entire membership and staff of the or-
ganization, many of whom work below the 
surface and out of public view, over a long 
span of time.

After years in the MBA officers’ circle, 
he spent his presidential term taking up, with 
the rest of the officer group, three initiatives 
that had been in the works for some time: 
membership, education and public relations. 
Looking back on his presidency, which ends 
Aug. 31, Holloway and his successor, Presi-
dent-elect Douglas K. Sheff, emphasize that 
continuity and consensus are key, and that 
the three initiatives become permanent parts 
of the MBA organization — not dependent 
on presidents and other officers who serve in 
one-year cycles.

“There’s a learning curve, and we have to 
be patient with staff and volunteers, working 
together going forward,” Sheff said. The goal 
is to create cross-pollination between commit-
tees. For example, the education component 
puts on programs that attract new members 
and creates good publicity. “It’s a synergy that 
has to be perfected,” Sheff said. “We have an 
interplay between staff and volunteers, and an 

army of volunteers we didn’t used to have.”

MeMbership
The challenge facing the MBA is getting 

people to join, and once they do, to set the 
stage so that they can become active mem-
bers. In a tough employment market for law-
yers, the MBA and other bar associations can 
provide contacts, guidance, mentoring and 
interaction opportunities with more experi-

enced lawyers.
Forty years ago, at the beginning of 

Holloway’s career in 1973, people joined 
vocational and professional trade groups, as 
they had since trade groups began, for the 
collegiality, the contacts and the educational 
resources. Lawyers would join several bar 
associations, not just one; it was part of the 
culture, the same as with volunteering for 
town boards, which Holloway has 

Advising business 
law clients after 
Windsor and the 
demise of DOMA 

By James DOwney anD  
shannOn mclaughlin

The United States Supreme Court held 
Section 3 of the Defense of Marriage Act, 
1 U.S.C. § 7, unconstitutional on equal pro-
tection grounds. Section 3 of DOMA de-
fined marriage for federal purposes, as be-
tween a man and a woman only. Section 2 
of DOMA, 28 U.S.C. § 1738C, which was 

not challenged in Windsor, allows states 
to refuse to recognize same-sex marriages 
performed under the laws of other states. 
Windsor does not affect state laws which 
currently prohibit same-sex marriage. The 
resulting revision of federal regulations 
and laws will have a major impact on the 
practicing business lawyer whether in-
house or at the individual client level. As 
is often the case with U.S. Supreme Court 
decisions, more questions seem to have 
arisen than were answered. This article 
will provide a 50,000-foot overview of the 
Windsor decision, highlighting some of 
the challenges faced by business law prac-
titioners, with a focus on in-house coun-
sel and representing the individual client. 
It is by no means exhaustive in its 
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Denouement, 
thank-yous 
and postscript

 About 15 years ago, then Massachu-
setts Bar Association President Marylin A. 
Beck appointed me to the Ethics Commit-
tee, chaired then and now by the estimable 
and venerable Andrew L. Kaufman, long-
time professor at Harvard Law School, first-
rate intellect and genuinely good guy. Carol 
A. G. DiMento, who later became MBA 
president, had recommended me to Beck. 
DiMento and Beck thus got me started on 
my active MBA involvement, for which I 
thank them. Kaufman has been a great and 
important mentor to me, whether he real-
izes it or not. His combined equanimity, 
intellect, objectivity, wit and energy are a 
marvel. As chair of the Ethics Committee, 
he has served the MBA in relative obscu-
rity, overseeing the provision of important 
advice to confidential inquirers seeking 
guidance on ethics matters. He is a model 
for all regarding the essence of profession-
alism and volunteerism.

Len Clarkin, former Providence Col-
lege hockey great and outstanding trial and 
business lawyer, has been a good friend for 
more than 30 years. He and I have worked 
on many cases together, including trying a 
lengthy trust matter in the Probate Court 
and successfully prevailing on appeal there-
after. Clarkin is the consummate 
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U.S. Supreme Court strikes down DOMA
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It takes a village

Robert Holloway’s very busy year

The Massachusetts Bar Association co-hosted Court Advocacy Day on Feb. 14, 2013  to urge legislators 
to preserve the rule of law in Massachusetts by supporting the Massachusetts Trial Court’s budget 
request for fiscal year 2014. From left to right: Supreme Judicial Court Chief Justice Roderick L. Ireland 
and Massachusetts Bar Association President Robert L. Holloway Jr.

On June 26, 2013, the United States Supreme Court 

invalidated the Defense of Marriage Act in United States v. 

Windsor. The decision struck down a key section of DOMA, 

which defined marriage as between a man and a woman for 

the purpose of federal law.

This article provides brief summaries of the implications 

of the historic decision and how it will impact business, 

family, criminal, immigration and juvenile law practitioners 

in Massachusetts.
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CORReCTIOn
On page 2 of the July issue of Mass. Lawyers 
Journal, Miles Davis and Charlie Parker were 
incorrectly identified. Charlie Parker (top photo) 
played the saxophone; Miles Davis (bottom photo) 
played the trumpet. We regret the error.

professional. His sense of context and proportion is always spot on. 
I have learned much from him, not just about the practice of law but 
also about life in general. I owe him a considerable debt.

Robert P. Panneton, longtime chief of staff in the trial court ad-
ministrative office, recently retired after a lifetime of service in our 
court system. I first met Bob in 1973 when he was working in the 
Essex Superior Court Clerk’s Office in Salem. I was privileged to 
speak at his retirement event in Boston (also the retirement event for 
Chief Justice of the Trial Court Robert A. Mulligan and Massachu-
setts Sentencing Commission Executive Director Frank J. Carney). 
Panneton always got it as a public servant. He recognized through-
out his career that the public were his clients. While supremely 
competent, his strongest contribution to our court system was the 
example he set by his hard work and his consistent treatment of ev-
eryone with dignity and respect. His retirement is a loss to our court 
system, but his legacy will remain. I have learned much from him, 
as well, for which I am grateful.

I will not name others, for fear of leaving someone out, but I 
owe a great debt of gratitude to my MBA officer colleagues, pres-
ent and past, to many lawyers, family, law firm colleagues, friends, 
acquaintances, judges, clerks, legislators and loyal clients, without 
whose support I could not have done much of anything in my career. 
Being an officer of the MBA has been a great honor, and I have been 
fortunate to have received personal support from all of the staff at 
the MBA over the years.

I am grateful for the support of the MBA’s membership, affili-
ated bar associations and their leaders. Their response to the initia-
tives of the MBA officers and other leadership has been overwhelm-
ingly positive. Many of you have reached out to me in person, by 
letter, by telephone and by e-mail, with positive, supportive feed-
back. I am humbled by this response.

As many of you know, I am fond of telling stories. So I will 
close with two: one true, the other a well-known joke. 

At a recent Federal Bar Association judicial reception I got to 
play the piano a bit (as most of you know, I rarely turn down any 
such opportunity). This led to a conversation with retired Judge Paul 
A. Chernoff, before whom I had the privilege of appearing when 
he was on the bench. He and I talked about our common interest 
in Mozart, even though I was playing mostly improvised knock-
offs of Thelonious Monk, Miles Davis and Billy Taylor. We briefly 
discussed that while Mozart wrote extraordinary melodies, he also 
was a great improviser. 

This encounter with Chernoff caused me to reflect on my pen-
chant for stating that my life has consisted largely of making lists 
and making and renewing connections. And no matter how good a 
list may be or how good the revisions thereof, you still have to be 
able to react and adapt, to improvise. Being able to do so comes 
from attention to craft, accumulated experience and, most of all, 
hard work.

Now the joke, familiar to most of you and rumored to be root-
ed in fact. A pedestrian is in mid-town Manhattan and asks a New 

Yorker how to get to Carnegie Hall. The New Yorker says, “prac-
tice.” It’s a good joke, I think, and good advice.

My experience at the MBA — on the Ethics Committee, chair of 
the Civil Litigation Section Council, Executive Management Board,  
Budget and Finance, and the various officer positions — has con-
nected me with many dedicated volunteers, committed to our great 
profession. Their hard work and enthusiasm have been an inspira-
tion to me and have helped make me, I think, a better lawyer and a 
better person.

Someone — I do not recall who — when comparing Beethoven 
and Mozart, observed that Beethoven broke with conventions in 
music, being extraordinarily inventive. Mozart, by contrast, more 
often stayed within existing conventions: he simply did so better 
than anyone before or since. 

During the many years I have been active in the MBA, I have 
heard many good ideas from many people. Like all successful orga-
nizations, the MBA is not short on good ideas. The challenge is to 
take those ideas, create a plan of implementation and execution, and 
carry out the plan. By making lists and following through, success 
is more likely. With Mozart as our example, we need to strive to do 
what we do better than others. That is our challenge on an ongoing 
basis — each and every day.

I suggest that my Mozart conversation with Chernoff was about 
craft, even though that word never was spoken. More important, like 
pretty much everything else I have experienced as a lawyer and as 
an MBA volunteer, that conversation was fun for me.

Thanks to all of you for letting me be part of the conversation 
with you over the years. It has been enjoyable and instructive. You 
have given me more than I ever could give in return. That pretty 
much sums it up. ■

“I owe a great debt of gratitude 

to my MBA officer colleagues, 

present and past, to many lawyers, 

family, law firm colleagues, friends, 

acquaintances, judges, clerks, 

legislators and loyal clients, without 

whose support I could not have done 

much of anything in my career.”
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News from the Courts
new Child support 
guidelines effective 
aug. 1

Former Chief Justice Robert A. Mul-
ligan announced the promulgation of 
revised Child Support Guidelines effec-
tive on Aug. 1, 2013, based on a com-
prehensive review by the Child Support 
Guidelines Task Force. The task force 
that conducted the review, which is re-
quired every four years, was chaired by 
Chief Justice Paula M. Carey.

The Child Support Guidelines are 
used by trial court judges in setting 
temporary, permanent or final orders 
for current child support, in decid-
ing whether to approve agreements for 
child support, and in deciding cases that 
are before the court to modify existing 
orders.

Key changes made to the guidelines 
include:
• Income from means tested benefits 

such as SSI, TAFDC and SNAP are 
excluded for both parties from the 
calculation of their support obliga-
tions.

• Availability of employment at the 
attributed income level must be 
considered in attribution of income 
cases.

• The text makes clear that all, some or 
none of the income from secondary 
jobs or overtime may be considered 

by the court, regardless of whether 
this is new income or was histori-
cally earned prior to dissolution of 
the relationship.

• Reference is made to the 2011 Ali-
mony Reform Act; the text does not, 
however, provide a specific formula 
or approach for calculating alimony 
and child support in cases where 
both may be appropriate.

• Clarification is given as to how child 
support should be allocated between 
the parents where their combined in-
come exceeds $250,000.

• A new formula is provided for calcu-
lating support where parenting time 
and expenditures are less than equal 
(50/50) but more than the assumed 
standard split of two thirds/one third.

• Guidance and clarification is given 
in the area of child support over the 
age of 18 where appropriate. While 
the guidelines apply, the court may 
consider a child’s living arrange-
ments and post-secondary educa-
tion. Contribution to post-secondary 
education may be ordered after con-
sideration of several factors set forth 
in the guidelines and such contribu-
tion must be considered in setting 
the weekly support order, if any.

• The standard for modification is clar-
ified to reflect the recent Supreme 
Judicial Court decision in Morales v. 
Morales, 464 Mass. 507 (2013).

• Circumstances justifying a devia-
tion are expanded to include extraor-
dinary health insurance expenses, 
child care costs that are dispropor-
tionate to income or when a parent is 
providing less than one-third parent-
ing time.

The review process included input 
from the public and the bar, and re-
viewed case files, economic analysis, as 
well as judicial and staff commentary.

sJC approves trial court 
strategic plan to launch 
implementation effort

The Justices of the Supreme Judicial 
Court have announced approval of the 
strategic plan developed by the Massa-
chusetts Trial Court and the launch of 
the implementation phase. The strategic 
plan will guide the trial court as it works 
to address current and future needs of the 
judiciary in serving the people of Mas-
sachusetts. It includes a series of tactics 
to be implemented in stages and sets 
forth transparent success measures to 
guide and assess the progress. A Strate-
gic Leadership Team has been formed to 
oversee the implementation of the action 
plans. The overall plan was developed 
with the support of the state’s Division 
of Capital Asset Management and Main-
tenance (DCAMM).

The umbrella strategies, “One Mis-

sion: Justice with Dignity and Speed,” 
guide the tactical plans and decision 
making in the areas of governance and 
communications, facilities improve-
ment, workforce development, technol-
ogy enhancements, process improve-
ment and innovative practices. Tactics 
for each of these areas are identified in 
the plan. Visit www.mass.gov/courts/
strategicplanning to view the plan.

Changes to rule 412 of 
the supplemental rules 
of the Probate and 
family Court

The changes were recommended by 
the Probate and Family Court Bench/ 
Bar Committee on Rules, circulated for 
comment, approved by then Chief Justice 
Paula M. Carey and approved and pro-
mulgated by the Supreme Judicial Court.

The changes to Rule 412 allow par-
ties to jointly request modification of a 
judgment or order of the Probate and 
Family Court where the parties are in 
agreement, the agreement is in writing, 
and all other requirements of the rule 
are met. The changes to the rule will 
allow the Probate and Family Court to 
handle more cases administratively.

The changes to Rule 412 are ef-
fective Aug. 1, 2013. Visit www.mass.
gov/courts/courtsandjudges to view the 
rule. ■
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Recent updates to the Massachusetts 
Uniform Commercial Code
By franCis C. mOrrissey  
anD eDwin e. smith

On July 1, 2013, Gov. Deval 
L. Patrick signed into law Chap-
ter 30 of the Acts of 2013. The 
new law updates Massachusetts’ 
version of the Uniform Com-
mercial Code, codified in Chap-
ter 106 of the General Laws, and 
adopts the 2010 Amendments to 
UCC Article 9, Revised Articles 
1 and 7, and a number of other 
amendments to the UCC.

The UCC was first enacted 
in Massachusetts in 1958 and 
it had been more than 10 years 
since any material changes have 
been made to the Massachusetts 
UCC.

Here is what the new UCC 
amendments will do. 

reViseD ArTiCle 1
The amendments to Mas-

sachusetts UCC enact the 2001 
revisions to Article 1 dealing with the general provisions of 
the code. There are some key substantive changes.

Scope. Section 1-102 makes explicit that the substantive 
rules in Article 1 apply only to transactions within the scope 
of the other Articles of the Uniform Commercial Code.

Good faith. Section 1-201(b)(20) replaces the current 
definition of “good faith” (“honesty in fact in the conduct 

or transaction concerned”) with the definition adopted by 
all but one of the recently revised Articles of the Uniform 
Commercial Code — “honesty in fact and the observance of 
reasonable commercial standards of fair dealing.”

Course of performance. Section 1-303 adds the concept 
of “course of performance,” taken from Articles 2 dealing 
with sales of goods and 2A dealing with leases of goods, to 
course of dealing and usage of trade as contractual interpre-
tive tools.

Statute of Frauds. Revised Article 1 deletes the Statute 
of Frauds “for kinds of personal property not otherwise cov-
ered” that appears in current section 1-206. 

reViseD ArTiCle 7
The bill would also enact the 2003 revisions to Article 

7 dealing with documents of title. A few of the key changes 
effected by the revisions are set forth below.

Definitions. To permit electronic documents of title in 
contrast to paper-based ones (referred to as “tangible” docu-
ments of title), a document of title must be in a “record” as 
opposed to a “writing.” The issuer of the document deter-
mines the format in which the document is initially issued. 
To convert a tangible document to an electronic document 
or vice-versa, the person entitled under the document must 
provide a process by which the person entitled can request 
the issuer to reissue the document in the alternative medium. 
The substitute document issued in the new medium will 
contain a notation that it was previously issued in the other 
medium. The person who procures issuance of the docu-
ment in the alternative medium must surrender possession 
or control of the first document to the issuer and provide a 
warranty that the person is the person entitled under the sur-
rendered document.

Control of electronic documents. A concept of “control” 

of an electronic document substitutes for the paper-based 
concepts of possession and indorsement. The essence of the 
control definition is that the system reliably establishes the 
person who has rights under the document.

Delivery of electronic documents. A tangible document 
is delivered by voluntary transfer of possession, and an elec-
tronic document is delivered by voluntary transfer of control.

Changes in industry practice. The Article 7 revisions 
also take into account changes in industry practice. While 
the revisions continue the standard of reasonable care that 
a warehouse must exercise for stored goods, the warehouse 
can limit its liability without stating a limitation per article or 
per unit of weight. A warehouse may also, in the warehouse 
receipt or storage agreement, place reasonable requirements 
regarding the manner and time of presenting claims. A car-
rier’s lien is expanded to proceeds in the carrier’s possession.

TeChNiCAl CorreCTioNs 
To ArTiCle 9

The bill would make some technical corrections to con-
form certain aspects of the Massachusetts Article 9 to the 
official text of Article 9.

Bank obligations with respect of a control agreement. 
The bill would clarify that a bank is not required to enter 
into or disclose the existence of a control agreement with 
a secured party claiming a security interest in a deposit ac-
count maintained with the bank.

Secured party liability arising from the security inter-
est alone. The bill would also clarify that the existence of 
a security interest or the debtor’s authority to deal with col-
lateral, without more, does not subject the secured party to 
liability in contract or tort for the debtor’s actions.

Re-designating sections of Part 4. The bill would re-des-
ignate sections of Part 4 of Article 9 to coincide with 

Francis C. Morrissey

Edwin E. Smith
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MBA congratulates state’s 
newest attorneys

Massachusetts Bar Association leaders at-
tended the recent series of swearing-in ceremo-
nies held in Faneuil Hall in early June. Close to 
500 attorneys were sworn into the Massachu-
setts bar this summer.

MBA officers spoke at each ceremony. 
MBA Vice President Robert W. Harnais (pic-
tured) spoke to new attorneys about the valuable 
resources and services the MBA provides attor-
neys just starting out in their legal careers. ■

the Part 5 section references in the Offi-
cial Text of Article 9 as used in all other 
states’ Uniform Commercial Codes. 

2010 AMeNDMeNTs 
To ArTiCle 9

In addition to providing for the Ar-
ticles 1 and 7 revisions and the technical 
corrections to Article 9 referred to above, 
the bill includes the amendments to Ar-
ticle 9 promulgated in 2010. Here is a 
brief summary.1

Name to be provided on a financing 
statement when the debtor is an individ-
ual. If the debtor is an individual whose 
principal residence is in Massachusetts 
and the debtor holds an unexpired Mas-
sachusetts driver’s license or identifica-
tion card, the debtor’s name as shown on 
the debtor’s license or card must be pro-
vided on a financing statement.

Definition of “registered organiza-
tion.” A registered organization includes 
an organization whose “birth certificate” 
emanates from the act of making a public 
filing (e.g., a corporation, limited liabil-
ity company, limited partnership or statu-
tory business trust) as well as a Massa-
chusetts business trust.

Name of registered organization. The 
name of a registered organization debtor 
to be provided on the financing statement 
must be the name reflected on the “public 
organic record” of the registered organi-
zation. In most cases, a registered orga-
nization’s “public organic record” is the 
articles or certificate of organization or 
other publicly available record filed with 
the state to form or organize the regis-
tered organization.

Debtor’s change of location; new 
debtor. If a debtor changes its location to 
a new jurisdiction or a new debtor locat-
ed in a new jurisdiction becomes bound 

by the original debtor’s security interest, 
a financing statement filed in the original 
jurisdiction is effective to perfect a secu-
rity interest in collateral acquired within 
the four months after that event. The se-
cured party can continue the perfection 
beyond the four-month period by filing 
a financing statement or otherwise per-
fecting under the law of the new juris-
diction within the four-month period.

Other changes. The amendments 
provide for other changes: (a) only an 
initial financing statement may indicate 
that the debtor is a transmitting utility; 
(b) a filing office will no longer be per-
mitted to reject a financing statement 
that fails to provide the type of organi-
zation of the debtor, the jurisdiction of 
organization of the debtor, or the orga-
nizational identification number of the 
debtor or a statement that the debtor 
has none; (c) an information statement 
may, but need not, be filed by a secured 
party of record who believes that an 
amendment or other record relating to 
the financing statement of the secured 
party of record was filed by a person not 
entitled to do so; and (d) the uniform 
forms of initial financing statement and 
amendment have been updated to reflect 
the amendments.

Transition rules. The amendments 
contain their own set of transition rules 
with an effective date of July 1, 2013. ■

Francis C. Morrissey is a partner in Morrissey, 
Wilson & Zafiropoulos LLP and teaches 
secured transactions at New England School 
of Law. Edwin E. Smith is a partner in 
Bingham McCutchen LLP and is a Uniform 
Law Commissioner for the Commonwealth of 
Massachusetts. 

1. The 2010 amendments to Article 9 are discussed in greater 
detail, with statutory citations and with summaries of changes 
to the Official Comments, in Edwin E. Smith, “A Summary of the 
2010 Amendments to Article 9 of the Uniform Commercial Code,” 
Uniform Commercial Code Law Journal, Number 4 (2010).
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Quinnipiac University School of Law

A Winning Year
The Quinnipiac University School of Law competition teams completed a banner year with honors in both 

national and regional contests. Competing among top law schools from around the country, such as Northwestern, 
Georgetown and Cornell, our teams demonstrated once again that they have the skills to win.

Quinnipiac School of Law Competition Teams
Moot Court  |  Mock Trial  |  Society for Dispute Resolution

Congratulations to our students on their hard work and success.

ABA Criminal Justice Advocacy 
Competition
Regional Champions  Best Overall Advocate

ABA National Appellate Advocacy 
Competition
New York Regional Finalist / Advanced to Nationals  
Second Best Overall Advocate

ABA Negotiation Competition
Regional Champions  Advanced to National Semifi nals

ABA Labor and Employment Trial 
Advocacy Competition
Second Place Nationally

Albert R. Mugel National Moot Court 
Competition – Tax
Second Place

ABA Mediation Competition
Second Place – Regionals

Texas Young Lawyers Association 
(TYLA) National Trial Competition
Regional Champions  Best Overall Advocate

law.quinnipiac.edu

BAR neWS

MBA urges Attorney General Coakley to 
oversee future One Fund distributions

The Massachusetts Bar Association has 
urged Attorney General Martha Coakley to 
actively intervene in the administration of 
the One Fund and its ongoing awarding of 
compensatory funds to injured victims of 
the Boston Marathon bombings.

Numerous counsel to victims have 
raised serious concerns that the protocol 
used by the One Fund to make awards has 
resulted in victims, who suffered very seri-
ous injuries, receiving either very low sums 
or no award at all. The MBA has called on 

Coakley to oversee the future distributions 
from the One Fund after the departure of 
fund administrator Kenneth Feinberg.

Attorney Feinberg has now disclosed 
that although victims submitted descrip-
tions of actual injuries with their claims, he 
considered none of this critical information 
and instead based the vast majority of his 
recent awards solely on the length of hos-
pitalizations or on whether victims sought 
emergency outpatient treatment follow-
ing the bombing. By using this measure 

as a supposed proxy for injury severity, 
Feinberg overlooked the fact that many 
victims, particularly those who are suffer-
ing sensory or cognitive impairments, had 
injuries that were not immediately appar-
ent, or not diagnosed, until days later and 
therefore did not result in extensive hospi-
talizations. For victims like the Alabama 
doctor whose hearing loss has caused him 
to shut his practice, or the international aid 
worker who suffered a traumatic brain in-
jury and can no longer work (neither were 

hospitalized), Feinberg’s protocol means 
they received the lowest possible award, 
just $8,000 each, from the $61 million dis-
tributed.

It is the MBA’s hope that under the 
Attorney General’s oversight, future One 
Fund donations can be used to remedy 
some of the inequities of Feinberg’s short-
sighted protocol. If that occurs, the One 
Fund will be the resounding success its 
donors expect and all of the victims of the 
Marathon bombing surely deserve. ■

THE MBA IS OFFERING LEGAL ASSISTANCE 
TO VICTIMS OF THE BOSTON MARATHON 
BOMBINGS. IF YOU, OR ANY OF YOUR 
COLLEAGUES, ARE ABLE TO HELP PLEASE 
CONTACT THE MBA AT (617) 338-0695 OR 
E-MAIL COMMUNITYSERVICES@MASSBAR.
ORG AND SPECIFY YOUR AREA OF ExPERTISE.



MaSSachuSETTS lawyers JOurnal  |  auGuST 2013 7

NN REP PROOF
c h r i s

7 - 9 - 1 3R N
- -

4 . 9 1 7 ” x 1 6 ”

XH C _ R e b a N e w s _ 4 . 9 1 7 x 1 6 _ J U L Y

Executive
Allowance Program

for attorneys that
are members of the

American Bar Association

New 2013 Models Incentive*
C-Class (all) $2,000
E-Class (all) $2,500

CLS-Class (all) $3,000
CL-Class (all) $4,000

S-Class (all) $4,000
SLK-Class (all) $2,000

SL-Class (all) $2,000
GLK-Class (all) $2,000

GL-Class (all) $3,000
G-Class (all) $3,000
M-Class (all) $2,000

New 2014 Models Incentive*
E-Class (all) $1,500

CLS-Class (all) $3,000

Flagship Motorcars
of Lynnfield

385 Broadway, Rt. 1 North
Lynnfield, MA

Mercedes-Benz
of Natick

253 N Main Street, Rt. 27
Natick, MA

Mercedes-Benz
of Boston

259 McGrath Highway
Somerville, MA

HerbChambers.com

Contact Jeff Davis
Executive Manager

800.495.3031 ext. 101
jdavis@herbchambers.com

*Available for qualified clients only. Cannot be combined with any other offers.
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MBA Diversity Task Force 
Happy Hour draws crowd

The Massachusetts Bar Association host-
ed its first Diversity Task Force Happy Hour 
on June 25 at the MBA’s offices in Boston.

More than 40 members of the legal com-
munity attended the happy hour, which pro-
vided an opportunity for attendees to meet 
and network with MBA Diversity Task Force 
leaders.

MBA’s Diversity Task Force members 
include:

• Robert W. Harnais, chair, Harnais 
Law Office, Quincy

•  Ruth L. Deras, Law Office of Ralph 
Carabetta, Revere

•  Adam John Foss, Suffolk County 
District Attorney’s Office, Boston

•  Timothy G. Lynch, Swartz & Lynch 
LLP, Boston

•  Radha Natarajan, CPCS-The Rox-
bury Defender’s Unit

•  Clarence D. Richardson Jr., Law Of-
fices of Timothy Loff, Newton

•  Eneida M. Roman, Roman Law Of-
fices, Boston ■

Members of the legal community mingle at the MBA’s Diversity Task Force Happy Hour on June 25.
Photos by Patricia olier

Members of the MBA’s Young Lawyers Division participated in a special networking reception at King’s in 
Boston on June 27.

Photos by laura Marcello and John PreGMon
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also done.
Online resources and social media have 

supplanted a lot of that among the under-40 
crowd. “The profession is less collegial and less 
cordial and that’s because there is less personal 
interaction, in my opinion,” Holloway said. 
“And I’m not one of those people who yearns 
for the good old days. I can tell you stories 
about those days, but most of what we do in the 
legal profession today — not all, but most — is 
better than what we did 40 years ago.”

So the MBA’s officers’ group has worked 
on improving internal communication, which 
in turn leads to how to communicate better with 
membership, and equally, how to communicate 
with outsiders that barely know bar associa-
tions exist, he says. “The problems facing or-
ganizations like the MBA are no different from 
problems faced by all aspects of our society. …
You cannot expect to have the same culture to 
develop, again, that existed 40 years ago.”

The membership group did not set a partic-
ular numerical goal to increase the headcount, 
he says. Instead, a standing committee, com-
prised of MBA members and staff, chaired by 
MBA Vice President Christopher P. Sullivan, 
focused on the needs, interests and desires of 
potential members. The goal, says Sheff, is to 
widen the resources of MBA staff in terms of 
membership cultivation. During Holloway’s 
tenure, he says, lawyer-staff communications 
have improved.

eDUCATioN
The Supreme Judicial Court will soon 

implement a rule requiring all newly admitted 
lawyers to complete a one-day “Practicing with 
Professionalism Course” within 18 months of 
being sworn into the Massachusetts bar. In col-
laboration with the MBA’s Education Depart-
ment, this year’s group of officers assembled a 
professionalism course that met the standards 
issued by the SJC Committee on Professional-
ism. At the urging of MBA Past President Rich-
ard P. Campbell, the MBA will be collaborating 
with UMass to deliver the course several times 
a year to newly admitted lawyers across the 
commonwealth. The partnership for the profes-
sionalism course is consistent with the notion 
that the MBA serves lawyers from all disci-
plines, in all practices, throughout the state.

The MBA’s statewide High School Mock 
Trial Program had 150 or more participat-
ing Massachusetts high schools, and involved 
many volunteers to put together. The law firm 
Brown Rudnick LLP has a long tradition of 
serving as a financial supporter of the effort, 
and this year received a Pro Bono Award as part 
of the Access to Justice Awards at the MBA’s 
Annual Dinner.

By year-end, the officers’ group seeks to 
have accomplished most of the improvements 
to the MBA website, making it as user friendly 
as possible, responding to input from many 
people. The launch last December of My Bar 

Access, an online member-to-member com-
munity exclusive to MBA members, combines 
social networking, member-created content and 
imperative bar resources. Members can instant-
ly connect with each other.

That’s part of the invisible activity, below 
the surface. The more visible activities are 
Holloway’s ongoing, in-person communica-
tion with the MBA’s affiliated bar associations, 
attending as many of their events as is work-
able — and encouraging other officers to do the 
same.

“And it’s been appreciated. We’ve gone to 
many events of our affiliated bar associations 
where it’s been pointed out that they couldn’t 
remember the last time that all of the officers 

of the MBA had attended the events,” he says.

pr/MeDiA iNiTiATiVe
The public relations/media project, headed 

by Sheff, will coalesce communication initia-
tives that have been in the works for a long time, 
and to foster teamwork. “There’s a lot of good 
stuff that lawyers do and the MBA does that no-
body knows about,” Holloway says. “So one of 
our initiatives, and it’s ongoing, along with our 
membership initiative, is to get the word out.”

He stresses that while he may be the most 
visible, the outreach initiatives are those of all 
the officers, not just himself. One of the most 
tangible measures of success of the outreach 
this year was the MBA Annual Dinner, held on 
May 9, which attracted more than 1,000 attend-
ees. “Turnout doesn’t just happen. People have 
to want to do it, number one, and number two, 
they have to be asked. And people do like to be 
asked.” 

One of the main points of the outside edu-
cation efforts will be to make the public aware 
of how much pro bono time lawyers contrib-
ute. In fact, Sheff notes that attorneys perform 
more pro bono work than all other professions 
combined.

Holloway says this is a blessing and a curse 
for the profession. “Part of what’s happened 
in areas of legal needs is that rather than hav-
ing adequate funding for legal services, there’s 
an expectation that there’s going to be greater 
commitment to pro bono activities by lawyers,” 
he says. “The cost gets spread disproportion-
ately. The cost of the delivery of those services 
is borne more by lawyers than by the society 
at large.” Society needs to spend more money 
to ensure that people have adequate access to 
legal help when they need it, he says. “We can’t 
just rely on volunteers all the time to do that. 

It’s not fair to do that and in the long term, it’s 
not realistic.” 

ADVoCACy
  The MBA, along with others, successfully 

lobbied lawmakers to get a judicial pay raise for 
judges (see p. 10 for more information). Led by 
Chief Legal Counsel and Chief Operating Of-
ficer Martin W. Healy, the MBA advocated for 
a sound court budget and additional funding for 
the Massachusetts Legal Assistance Corpora-
tion. Many members worked on these endeav-
ors. 

Advocacy above and beyond the usual oc-
curred after the Boston Marathon bombings. 
The Boston Marathon Volunteer Lawyer Initia-
tive attracted dozens of lawyers who have as-
sisted bombing victims by working on claims 
on a pro bono basis. Holloway commends Paul 
E. White, a partner at Sugarman, Rogers, Bar-
shak & Cohen PC, who is chair of the MBA’s 
Civil Litigation Section Council, with leading 
the volunteer program for the marathon vic-
tims. “He’s an example of the kind of terrific 
leadership we have,” Holloway says, and notes 
that despite the media attention garnered by the 
effort, much of the work is done in relative ob-
scurity.

White credits Holloway as the driving force 
behind the MBA’s challenge to the way the 
One Fund dispensed compensatory funds for 
victims. The MBA has asked Attorney General 
Martha Coakley to intervene in the administra-
tion of funds by the One Fund, asserting that 
some seriously injured victims received very 
low payouts or none, due to the way eligibility 
criteria were applied. The One Fund’s goal is 
to compensate victims as promptly as possible, 
but the MBA wants to see criteria that consider 
the downstream costs of medical treatment and 
other factors that can vary from individual to 
individual.

Challenging a charitable effort on such 
a scale, particularly an effort spearheaded by 
Gov. Deval Patrick and Boston Mayor Thomas 
Menino — not to mention Kenneth Feinberg, 
who administered funds for victims of the 
World Trade Center attacks on 9/11 — was not 
an easy thing to do, White says. But Holloway 
persisted. “He totally supported the fact that we 
had to do something further,” White said.

Holloway set up a process for addressing 
the issue and then supported it in ways that 
didn’t interfere with the process, White says. 

geTTiNg iNVolVeD
The MBA has never been short on good 

ideas, Holloway says — the challenge is how 
to implement and execute those ideas. The or-
ganization has a core component of volunteer 
leadership without which it could not exist in 
many respects. That core includes not just the 
officers but members of the executive manage-
ment board, members of the budget and finance 
committee, section council chairs and mem-
bers, standing committee chairs, and members 
of the House of Delegates. Cumulatively, they 
constitute a minimum of 250 leaders who are 
people committing significant time for the ben-
efit of the MBA and the profession.

Section councils meet monthly; each mem-
ber is responsible for a task or project. The time 
commitment may be several hours a week on 
average throughout the year. For officers, how-
ever, the time commitment is considerably 
more; as president or president-elect, it could 
be a full-time job. “Everybody in this officer 
group is in private practice. Not only are they 
volunteering a substantial amount of time, it 
costs them money to do that because it’s taking 
time away from their private practices,” Hollo-
way says.

He made a commitment to traveling the 
state to spread the word about what the MBA 
can offer. The result: “I tell people that my 
long-term bar association involvement 
made it much easier for me to do business. I 
can pick up the phone and I can call people. 
… That’s just one of the things you 

ExpEriEncE thE DiffErEncE 

Explore our LLM  
with a Specialization  
in health policy  
and Law

Learn more at www.northeastern.edu/law/llm or (617) 373-8546.

roberT holloWAy
Continued from page 1

At the 2012 MBA Bench-Bar Symposium at the John Adams Courthouse (from left to right) MBA President 
Robert L. Holloway Jr., MBA Chief Legal Counsel and Chief Operating Officer Martin W. Healy, House 
Speaker Robert A. DeLeo and Trial Court Administrator Harry Spence.

The MBA held an informational meeting with Essex County legislators at the Salem District Court on Monday, 
Jan. 7, 2013, which included MBA Director of Policy and Operations Lee Ann Constantine; MBA President 
Robert L. Holloway Jr.; Sen. Joan Lovely (D-Peabody); and Trial Court Administrator Harry Spence.

17
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Ten Tremont Street
Boston, MA 02108

617-227-7000
www.shefflaw.com

Traumatic
Brain Injury

A Sixty Year Tradition of Excellence.
Generous referral fees

Our Team is Committed to Superior Results

$9,800,000

$7,000,000

$6,000,000

$4,000,000

$3,500,000

$1,000,000

MBA hosts second summer 
networking event

The MBA hosted part two of its free Summer Networking Series on Thursday, 
July 11, at the Rooftop Deck, blu Restaurant, Bar and Café in Boston. More than 
100 members of the legal community attended the event.

Bring a friend and join us for our final summer networking session on 
Thursday, Aug. 8, at Tia’s on the Waterfront, 200 Atlantic Ave., Boston.  R.S.V.P. 
at www.massbar.org. ■
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GLYNN MEDIATION
Experience • Common Sense

Resolution

 Attorney Glynn has been designated as a 
neutral for both non-binding mediation 

and arbitration; he has successfully 
managed those matters, either resolving/
settling cases in mediation or rendering 
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408

Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

ADR

AcciDents

Experience ... Results

Breakstone | White |Gluck

2 Center Plaza, Suite 530, Boston, MA 02108
(617) 723-7676    |    www.bwglaw.com

PERSonAl injuRy And MEdiCAl MAlPRACtiCE REfERRAlS WElCoMEd

SRBC

Mediation • Arbitration
by a trial lawyer with over 
20 years of experience as  
a neutral

Jeffrey S. Stern
American College of Civil Trial Mediators
National Academy of Distinguished Neutrals

Mass Lawyers Journal
4” high” x 4” wide”

2012 

617-227-3030 • www.srbc.com • stern@srbc.com

SUGARMAN, ROGERS, BARSHAK & COHEN, P.C.
Attorneys at Law

Business •  Probate Disputes •  Employment •  Products Liability
Personal Injury •  Medical Malpractice •  Construction 

Professional Malpractice •  Insurance •  Partnership Dissolution

ADR

MBA Mentoring 
Circles

Legislature and 
Governor agree 
on judicial pay 
raise, disagree on 
implementation

memBer Benefit

Join a one-of-a-kind mentoring 
program that allows you to be both the 
mentor and mentee.
• Designed to offer MBA members 

an opportunity for confidential ad-
vice and guidance;

• Each circle includes eight to 12 
attorneys of various levels of ex-
pertise (with two to three senior at-
torneys and five to eight attorneys 
who have practiced for 10 years or 
less);

• Arranged by county;
• Scheduled to meet a minimum of 

four times a year; and
• Offers invaluable resources, net-

working tools and professional 
growth.

The MBA’s Mentoring Circles pro-
gram will start a new session in Sep-
tember 2013. Not in a circle? Register 
online at www.massbar.org/mentor-
circles. Join today and participate in 
this unique mentoring program. ■

By lee ann COnstantine

When Gov. Deval L. Patrick signed 
the fiscal year 2014 budget into law on 
July 12, included was an amendment to 
the judicial pay raise passed by the Leg-
islature earlier in the month. The Legis-
lature proposed an incremental increase 
with effective dates of Jan. 1, 2014; Jan. 
1, 2015; and July 1, 2015. Patrick, who 
supports the increase, believes that two 
years is too long to wait. He amended 
the budget so the entire $30,000 in-
crease will be effective on Jan. 1, 2014. 
He also provided the funding for the pay 
increase in a supplemental budget also 
filed on July 12. Massachusetts judges 
last received compensation increases in 
2006.

At press time, the Legislature reject-
ed the governor’s amendment instead 
voting on an amendment containing an 
incremental raise with effective dates 
of Jan.1, 2014 and July 1, 2014. The 
supplemental budget, which included 
the necessary funding for the pay raise, 
was pending before the House Ways and 
Means Committee. ■
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The Massachusetts Bar Associa-
tion’s My Bar Access, a valuable mem-
ber benefit, provides MBA members 
with an opportunity to share practice 
information in one convenient, online 
location.

Each MBA section/division has a 
“recent shared files” or “latest shared 
files” option on My Bar Access, which 
offers members an opportunity ex-
change documents and links, includ-
ing multimedia, in a socially-enriched 
environment. Files uploaded to My 
Bar Access are housed in each sec-
tion’s library and can only be viewed 
by MBA members.

To share a file:
1. Visit http://access.massbar.org.
2. Login to My Bar Access using 

your MBA user name and pass-
word.

3. Click on “contribute” in the My 
Bar Access gold navigation bar.

4. On the “contribute” landing page, 

click on “share a file.”
5. Add a new file by following the 

My Bar Access library entry tem-
plate. If you want to associate 
the file with a particular My Bar 
Access group, choose your sec-
tion/division from the drop-down 
menu under “library.” Make sure 
you pick the best “entry type” in 
order to upload your hyperlink, 
standard file, YouTube video or 
copyrighted material.

6. “Choose” the file you want to 
share from your desktop and then 
click the “Upload File(s)” button. 
Click the green “Next” button on 
the bottom right-hand corner of 
your screen.

7. Follow the Tag Your Entry tem-
plate to associate your file with a 
specific section/division or con-
tent type. This allows for easier 
identification and recall in the fu-
ture, when an MBA member may 
search for a particular topic on My 
Bar Access.

8. Click the blue “Finish” button on 
the bottom right-hand corner of 
your screen and your file will up-
load. ■

BAR neWS

continued from page 10
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bR Ain injuRy

Would You Know A 

Head  
injury 
If You Saw One?

Most People Wouldn’t.®

Law Office of  

Kenneth i. Kolpan, P.C.

For info on  
brain injury  
litigation, visit  
www.kolpan.com
or send email to
ken@kolpan.com

175 Federal Street,  
Suite 1425,  
Boston Ma, 02110

617-426 -2558

couRt RepoRting
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N O R T H  vs. S O U T H

We Could Have Settled It!
Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel
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Dennis J. Calcagno, esq
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Case Evaluation  |  Full Neutral Panel

N O R T H  vs. S O U T H
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Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

6 1 7 .  3 2 8 .  8 8 8 8

Would you rather

Gamble?
Certain!

Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

WOULD YOU RATHER

Gamble? Certain!or be

Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

“By Declaration Liberty is Born. With  
Courage She is Nourished and with  

Unceasing Commitment She is Guarded”
— Eric Schaubor be

Would You
Rather

Gamble
or be

Certain!

AViAtion L AW
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Flynn Law Firm, PC
Mediation & Arbitration

Services

Prompt/Professional
& Effective Case Resolutions

Robert H. Flynn, Esq.

27 Mica Lane
Wellesley, MA 02481

888-654-1005

www.flynnlawfirm.com

Connect and collaborate with 
fellow section members
how to share a file

Polanowicz focuses keynote 
on Affordable Care Act 
at June 25 Health Law 
Conference
By marC a. D’antOniO

The MBA’s Health Law Section hosted 
its annual conference June 25. The pro-
gram provided attendees with an opportu-
nity to hear from expert panels on trends 
in health care fraud enforcement, insurance 
coverage of mental health care and advoca-
cy initiatives to improve access to essential 
mental health services.

“We were so honored and excited to 
have Secretary John Polanowicz, a rec-
ognized leader in health care quality and 
costs,” said Conference Co-chair Lorianne 
Sainsbury-Wong.

Polanowicz offered insight on the Af-
fordable Care Act (ACA) both on the state 
and federal level. With 97 percent of its 
residents covered with health insurance, 

Polanowicz indicated that other states will 
be looking to Massachusetts for guidance, 
particularly as the country nears the 2014 
triggering provisions of the common-
wealth’s implementation of the ACA.

The day concluded with a presentation 
from Rep. Jeffrey Sanchez (D-Boston), 
chair of the Joint Committee on Public 
Health. Sanchez discussed HB1051, “An 
Act Preventing Unnecessary Medical 
Debt.” The committee’s proposed bill ex-
pands existing state and federal protections 
for low and moderate income patients who 
incur medical debt. He indicated that more 
than 50 percent of Massachusetts residents 
who filed for bankruptcy did so because of 
medical debt. One of the bills overarching 
goals is to address not only acute health 
care costs but also the costs associated with 
medical bills. ■

Conference Co-chair Lorianne Sainsbury-Wong of Health Law Advocates Inc.; John Polanowicz, secretary of 
the Massachusetts Executive Office of Health and Human Services; and Conference Co-chair J. Michael Scully 
of Bulkley, Richardson & Gelinas LLP.

Photo by Marc a. d’antonio
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review. Careful analysis of state versus fed-
eral laws and regulations will be required 
by those practicing in the business area. As 
always, consult with qualified counsel for 
specific advice.

ADVisiNg bUsiNess 
ClieNTs
What standard to use?

One of the 
threshold issues 
since the Windsor 
decision involves 
how states and 
federal agencies 
currently recog-
nize marriage. 
Some federal 
agencies adhere to 
what is known as 
a “place of cele-
bration” standard, 
which means that 
no matter where 
a couple is legally 
married anywhere 
in the world, the 
union is recog-
nized for the pur-
pose of federal 
benefits. How-
ever, some federal 

agencies use the “place of residence” stan-
dard to determine whether a same-sex mar-
riage is recognized.

Both the Internal Revenue Service and 
the Social Security Administration use the 
“place of residence” standard, meaning the 
marriage has to be recognized in the place 
the couple is living for them to be eligible 
for those federal spousal benefits. There is 
no methodology to where and under what 
circumstances each standard may be used, 
requiring a careful hand when advising cli-
ents and examining each agency’s rules and 
guidance. For example: the Department of 
Defense has a “place of celebration” mar-
riage standard for military members, while 
the Department of Veterans Affairs has a 
“place of residence” standard for veterans. 
This translates into potentially very differ-
ent consequences for two sets of benefits 
that are closely-related.

fAMily MeDiCAl 
leAVe ACT

In-house counsel should consider a like-
ly increase in leave requests under the Fam-
ily Medical Leave Act, (29 U.S.C. § 2601, 
29 CFR 825). Currently, up to 12 weeks of 
unpaid job protected leave is given to eli-
gible employees to care for spouses. FMLA 
regulations currently look to an employee’s 
state of primary residence to determine 
whether a person is considered a “spouse.” 
Since Section 2 of DOMA allows states to 
refuse recognition of same-sex marriages 
from other states, an employee moving 
from a state that recognizes same-sex mar-
riage to one that does not, could create a le-
gal dilemma for an in-house counsel when 
faced with such a request for leave, since 
the location of the company is not determi-
native. As it currently stands, FLMA will 
apply to those in the 13 states that recognize 
same-sex marriage. Given this nuanced 
structure in-house counsel should ensure 
their companies policies are updated ac-
cordingly and monitor guidance from the 
U.S. Department of Labor, which enforces 
FMLA.

eMployer beNefiTs
Federal law, the Employee Retirement 

Income Security Act (ERISA) (Pub. L. 93–
406, enacted Sept. 2, 1974, codified in part 
at 29 U.S.C. ch. 18), governs most private 
employer-sponsored benefit plans. Spouses 
named as beneficiaries currently receive 

benefits for rollovers of 401(k) plans; this 
is not the case for non-spouse beneficiaries. 
With the overturning of a federal defini-
tion of marriage, 401(k) plan beneficiary 
changes would now require the consent of 
the same-sex partner. This issue is further 
complicated when dealing with 403(b) 
(public education and some non-profit 
plans), which can be exempt from ERISA 
and thus subject to state law, which as dis-
cussed above, can differ on the subject of 
same-sex marriage.

As to group health plans, whether a plan 
had to cover same-sex spouses depended 
on whether the plan was self-insured or not, 
because ERISA does not preempt a state’s 
right to regulate insurance. Thus, states that 
recognize same-sex marriage often man-
dated that group health insurance contracts 
provide coverage for same-sex spouses. 

ADVisiNg iNDiViDUAl 
ClieNTs
income tax

Pre-Windsor, same-sex couples gener-
ally chose to file federal tax returns as “sin-
gle,” with some filing as “head of house-
hold,” if they had children. Now, same-sex 
couples will need to file join tax returns or 
married filing separately. Clients should be 
made aware that this could result in their 
paying more or less tax on income. Ad-
ditionally, initial guidance indicates that 
couples that were married up to three years 
ago will have the option to amend fed-
eral returns for the preceding three years. 
Whether or not they must amend all the re-
turns for the three returns or can selectively 
chose to amend where it benefits them re-
mains to be seen. 

A further wrinkle arises when deter-
mining marital status. If the filer was mar-
ried in a state that recognizes same-sex 
marriage, such as Massachusetts, the deter-
mination is easy. Not so for those married 
in one state and living in a non-same-sex 
marriage state. The income tax situation 
becomes further complicated when a same-
sex couple works in multiple states. In such 
a situation, absent further guidance, a joint 
federal return will need to be filed, with 
single status being claimed on some state 
returns. 

bANkrUpTCy

Prior to Windsor, two separate petitions 
were required when same-sex couples filed 
for bankruptcy, creating additional expens-
es and time. Further, same-sex spouses did 
not have the benefit of the greatly increased 
exemptions claimed in bankruptcy with the 
addition of a spouse. In addition, an auto-
matic stay is granted to both spouses once 
the bankruptcy is filed which protects from 
both foreclosure and creditors. Windsor 
provided more clarity in this area to same-
sex couples, but questions remain, which 
will likely be resolved through litigation 
and further federal action. 

estate planning

Pre-Windsor, same-sex couples were 
not granted the spousal exemption for gifts 
or transfers. Now, same-sex married cou-
ples will be granted the same federal estate 
and gift tax benefits as their heterosexual 
counterparts. Same-sex couples are now al-
lowed the advantage of gift splitting, with 
the amount given considered as made by 
one-half by each spouse. 

WhAT’s NexT
Shortly after the Windsor decision was 

rendered, President Barack Obama direct-
ed the U.S. Department of Justice to review 
relevant federal statutes to determine the 
need for additional guidance on statutes 
impacted by the decision and the IRS stated 
that it plans to provide revised guid-

estAte pL Anning
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ance in the near future.
For those practicing in Massachusetts, 

the legal questions may not be as daunting 
when dealing with couples that live in, and 
were married in, Massachusetts. However, 
those in other states that do not recognize 
same-sex marriage should pay heed to the 
unanswered questions regarding state law 
and residency/domicile issues and be on 
the alert for guidance from the federal gov-
ernment.

Major James Downey has served in various legal 
positions throughout his career, most recently 
with Citigroup. He is a graduate of Suffolk 
University Law School and is currently the 
chief of legal assistance for the Massachusetts 
National Guard.

Major Shannon McLaughlin is an attorney 
with the Massachusetts National Guard and a 
graduate of Boston College Law School. She is 
also a member of Standing Committee on Armed 
Forces Law with the American Bar Association. 
Major McLaughlin is the lead plaintiff in 
McLaughlin v. United States, challenging the 
constitutionality of DOMA as it relates to 
military members and their families. 

Impact on family law

By PatienCe CrOzier

The United 
States Supreme 
Court’s holding 
in United States 
v. Windsor, 570 
U.S. ____ (2013) 
— declaring Sec-
tion 3 of the so-
called Defense of 
Marriage Act un-
constitutional — 
touched many in 

Massachusetts, the birthplace of marriage 
equality in the United States. The case is 
cause for relief in many respects, but chal-
lenges for lawyers and inequities for LGBT 
clients remain. Family lawyers must be 

careful and thoughtful in reviewing Wind-
sor and its implications.

In Windsor, the U.S. Supreme Court 
determined that Section 3 of DOMA was 
unconstitutional on equal protection and 
due process grounds. Section 3 prohibited 
federal recognition of same-sex spouses as 
spouses under federal law, denying over a 
thousand federal rights to same-sex couples. 
(See 1 U.S.C. § 7.) With the decision, mar-
ried same-sex couples in Massachusetts are 
now recognized as spouses under federal 
law. Federal benefits through employment, 
for example, are now available to same-sex 
couples without concern over increased 
taxes on the imputed income. Same-sex 
divorces will now be simpler and more 
straightforward because these couples will 
be treated the same as their different-sex di-
vorcing peers. Same-sex couples may now 
divide retirement accounts, divide property 
without concern about the tax ramifica-
tions, benefit from the tax advantages of al-
imony, provide health insurance to former 
spouses without imputed income and the 
additional tax burden, and so forth. After 
a decade of struggling to fashion equitable 
separation agreements under discrimina-
tory federal law, the divorce landscape is 
now much simpler and fairer. 

ChAlleNges reMAiN
Section 2 of DOMA remains intact, 

meaning that sister states do not have to 
recognize same-sex marriage. More than 
30 states have either legislative bans or con-
stitutional bans against same-sex marriage 
(or both). For family lawyers, that means 
we need to educate ourselves about the law 
of all the states to ensure our clients will be 
protected wherever they travel or reside. 
Married couples who have moved to a non-
recognition state may be unable to divorce. 
In drafting separation and premarital agree-
ments, language should be incorporated 
to ensure that the agreement is recognized 
as a contract in all jurisdictions even if the 
marriage is not recognized. It is critical for 
couples to complete co-parent adoptions of 
their children. A married couple who gives 
birth in Massachusetts will both appear on 
their child’s birth certificate, but if they do 
not adopt and subsequently move 

Patience Crozier
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to a non-recognition state, only the birth 
mother will be recognized as the legal 
parent. A judicial decree of adoption will 
be recognized nationwide, but parentage 
flowing from marriage will not. Couples 
should also be advised to revisit their 
estate planning documents and consider 
revisions to ensure federal protections 
available to married persons. 

QUesTioNs AboUND
Will retroactive relief be available? 

Should couples seek to amend federal 
tax returns? Will widows/widowers now 
qualify for certain Social Security ben-
efits previously unavailable? Married 
same-sex couples who live in non-recog-
nition states should be aware that while 
certain federal benefits are based on the 
marriage being valid where celebrated, 
others are based on the marriage being 
valid where the individual resides. Be-
cause civil unions and registered domes-
tic partnerships confer a legal spousal 
status not recognized as a “marriage” per 
se for federal purposes — federal ben-
efits will likely be unavailable to these 
couples. Fortunately, in Massachusetts 
(and in other recognition states), a civil 
union or registered domestic partnership 
will be treated as a marriage for all state 
purposes. There is no doubt that — as a 
result of these many serious and unan-
swered questions — we can expect nu-
merous legal challenges across the coun-
try, not only to the possible denial of fed-
eral benefits to legally married same-sex 
couples but also to the many state bans 
on same-sex marriage itself.

Lawyers must continue to educate 
the public about the rights and respon-
sibilities of marriage, the implications 
of Windsor and the patchwork of protec-
tions and pockets of discrimination that 
still exist. Practitioners and clients must 
consult with legal, tax and financial pro-
fessionals with specific expertise in LG-
BTQ issues. The Windsor case is an ex-
citing and substantial step forward, but it 
cannot be an invitation to complacency. 
It is wise to remain vigilant in following 
developments for same-sex clients, cou-
ples and families, to ensure that same-
sex couples and their children are fully 
protected. 

Patience Crozier is a principal at Kauffman Crozier 
LLP, a family law firm in Cambridge that focuses on 
LGBTQ issues and nontraditional families. Among 
other accomplishments, Polly has been recognized by 
the National LGBT Bar Association as a “Top Lawyer 
Under 40.” 

Impact on criminal law 
By Peter elikann

Pract ical ly 
speaking, the 
United States 
Supreme Court’s 
ruling in United 
States v. Wind-
sor that the fed-
eral Defense of 
Marriage Act is 
unconstitutional 
will have little 
discernible effect 

on the practice and enforcement of crimi-
nal law in Massachusetts.

This, despite the fact that Justice An-
thony M. Kennedy, writing for the 5-4 
majority, specifically included this field 
of law when he stated that DOMA con-

trolled “laws pertaining to Social Secu-
rity, housing, taxes, criminal sanctions, 
copyright and veterans’ benefits.”

First, the decision upheld the history 
and tradition of marriage being within 
the authority of the states. It reasoned 
that to have the federal government view 
a couple as unmarried while, at the same 
time, a state may or may not recognize 
that same couple as married might create 
“contradictory marriage regimes in the 
same state” and violate basic due process 
and equal protection principles. Since 
Massachusetts does, in fact, already rec-
ognize same-sex marriages, Windsor has 
no impact here on victims or citizens ac-
cused of crimes within its borders.

Nor will it affect same-sex couples 
married in Massachusetts when they 
travel, move or return to other states. 
Since Windsor left in place the law that 
says no state is required to recognize 
same-sex marriages performed in an-
other state, there will be no change there.

Most of the criminal laws pertaining 
to married couples concern rights relat-
ing to domestic assaults, abuse and re-
straining orders. This is why even if, hy-
pothetically, Massachusetts did not rec-
ognize same-sex marriages, it would still 
have little effect here. That is because 
Massachusetts’ domestic abuse law has 
already long been enlightened enough 
to broaden its jurisdiction outside a legal 
marriage.

For example, in a relatively wide net, 
the Massachusetts 209A restraining or-
ders against those who attempt to cause 
physical harm or place another in fear 
of imminent serious physical harm en-
compass those who: (1) are currently, or 
even formerly, married; (2) are or were 
residing in the same household; (3) are 
or were related by blood or marriage; (4) 
have a child in common regardless of 
whether they were ever married or even 
living together; or (5) either are, or have 
been in the past, in a dating relationship. 
In other words, there has not been a re-
quirement of legal marriage for an of-
fender to be criminally charged with a 
209A restraining order.

The exception where an actual legal 
marriage is a requirement in Massachu-
setts is the assertion of the marital privi-
lege. The spousal privilege law in Mas-
sachusetts states that a spouse cannot be 
forced by the prosecution to give testi-
mony in a trial or other criminal hearing 
brought against the other spouse with the 
exception of prosecution for non-pay-
ment of support, child incest, child abuse 
or neglect of parental responsibilities.

Although Windsor requires that, from 
now on, same-sex married couples be 
recognized as spouses for the purposes 
of all federal laws, there are very few 
federal criminal laws concerning mar-
ried couples. For example, the federal 
penal code makes it a crime to assault, 
kidnap or murder a member of the im-
mediate family of a United States of-
ficial, judge or law enforcement officer 
with the intent to influence or retaliate 
against that official. The Windsor deci-
sion makes this federal offense applica-
ble to same-sex spouses for the first time.

The bottom line is that the landmark 
Windsor decision will have almost no 
practical effect on criminal offenses in 
the commonwealth.

Peter Elikann is a Boston criminal defense attorney, 
former chair of the MBA’s Criminal Justice section, 
author of books on the criminal justice system and a 
television legal commentator. 
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Impact on 
immigration law

By miChael D. greenBerg

In a 5-4 de-
cision authored 
by Justice An-
thony McLeod 
Kennedy, the 
United States 
Supreme Court 
determined that 
Section 3 of the 
Defense of Mar-
riage Act violated 
equal protection 

guaranteed under the Fifth Amendment of 
the Constitution. Section 3 prohibited any 
federal benefits for same-sex spouses and 
defined marriage, for federal purposes, as be-
tween a man and a woman. Section 2 allows 
states not to recognize such same-sex mar-
riages. It was not before the court.

In 1996, when the bill was passed and 
signed by then U.S. President William J. 
Clinton, not a single state recognized same-
sex marriage. Now 13 states and the District 
of Columbia recognize it (effective Aug. 1, 
2013).

The timing was especially interesting 
when Republican senators had rejected any 
attempt to expand same-sex immigration 
benefits in the bipartisan Senate Immigration 
Reform Bill. The ruling essentially makes 
such consideration irrelevant.

It is reported that this decision will im-
pact some 1,000 federal benefits. However, 
I am only going to address one, immigration 

benefits for same-sex spouses. Under Section 
3 of DOMA, the federal government would 
not recognize same-sex marriages for immi-
gration benefits. Therefore, a U.S. citizen, or 
Lawful Permanent Resident spouse, could 
not petition for his/her spouse to become a 
lawful permanent resident.

In addition, a spouse would not be ac-
corded derivative asylum benefits or deriva-
tive benefits as the spouse of one who is the 
beneficiary of some other family-based peti-
tion. 

 On July 1, 2013, Janet Napolitano, sec-
retary of the Department of Homeland Secu-
rity, announced that the department would 
immediately take steps to implement the de-
cision and John F. Kerry, secretary of the De-
partment of State, also announced that state 
would implement the decision as it pertained 
to consular processing. The departments 
have always recognized the place of perfor-
mance of the marriage as the law determin-
ing validity.

What this means is that individuals who 
were married in a state where same-sex mar-
riages are permitted, e.g., Massachusetts, 
may immediately file for immediate rela-
tive visas for their spouses, even if they live 
in a state that specifically does not recognize 
gay marriages performed in other states, e.g. 
Pennsylvania. However, other federal ben-
efits may not be so clear. Some federal stat-
utes or regulation look the state of residence. 
Step-parents will also be able to petition for 
their spouses children under the same rules as 
heterosexuals.

In addition, persons should be able to file 
for fiancée visas provided they establish they 
will marry in a state and or country permitting 
same-sex marriages. An individual granted 
admission as a fiancée must marry within 90 

days to the person named as fiancée.
Since the status of civil unions remains 

unclear, it would be the safest course at this 
time to marry in a state permitting same.

The burden of proving the bone fides of 
the relationship still remain in addition is-
sues of support and medical examinations 
will be the same as for heterosexual mar-
riages. 

All other immigration restrictions re-
main. Unless grandfathered under 245i of 
the Immigration and Nationalization Act 
(INA) persons who entered without inspec-
tion will not be able to adjust. Any unlawful 
presence, or criminal activity bar, remains 
unchanged. Persons presently in proceed-
ings or who have been ordered removed and 
not left the country, will have to proceed in 
immigration court.

In addition to the family petitions, per-
sons who were abused in a same-sex mar-
riage will now be eligible to self-petition.
People who were denied the right to have 
an adjudication of a visa petition during 
immigration proceedings should be able to 
reopen the case and or remand it if before 
the Board of Immigration Proceedings for 
consideration of the marriage.

This is an exciting new era in immigra-
tion law, where many of our citizens and 
their spouses will no longer be treated as a 
second class. It is exciting to see how fast 
the affected departments reacted positively 
to the new circumstances. 

Michael D. Greenberg is a Boston attorney 
focusing his practice on immigration law, and is 
the author of many articles on the subject. He is 
the present chair of the MBA’s Immigration Law 
Section Council. 

Impact on juvenile 
and child welfare law

By miChael kilkelly

The impact of 
the United States 
Supreme Court 
decision holding 
that the Defense 
of Marriage Act is 
unconstitutional, 
will be felt in juve-
nile and child wel-
fare law in several 
areas where the 
federal govern-

ment has impact on the states. This article 
will address two primary areas, having to 
do with child welfare and adoption.

Reports issued after DOMA’s enact-
ment revealed 1,138 federal laws in which 
marital status is a factor. U.S. Gov. Ac-
countability Office, GAO-04-353R De-
fense of Marriage Act (2004), available 
at www.gao.gov/new.items/d04353r.pdf 
(updating U.S. Gen. Accounting Office, 
GAO/OGC-97-16 Defense of Marriage 
Act (1997), available at www.gao.gov/ar-
chive/1997/og97016.pdf.) Some of those 
laws have a direct impact on child welfare 
and adoption, as the federal government 
requires the states to implement policies as 
a condition of federal funding.

The invalidation of DOMA will have 
a primary beneficial effect on the children 
born to or adopted by a same-sex couple. 
All of the federal laws that apply to the 
family will now treat the children of 

DoMA
Continued from page 14

Michael D. Greenberg Michael Kilkelly
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same-sex married couples the same as all 
other children. The U.S. Supreme Court 
reaffirmed the principle that the equal 
protection clause does not permit dispa-
rate treatment of children based on the 
circumstances of their birth. As the court 
explained in Weber v. Aetna Casualty & 
Surety Co.:

“[I]mposing disabilities on the il-
legitimate child is contrary to the basic 
concept of our system that legal burdens 
should bear some relationship to indi-
vidual responsibility or wrongdoing.  . . . 
[N]o child is responsible for his birth and 
penalizing the illegitimate child is an in-
effectual — as well as an unjust — way 
of deterring the parent.” 406 U.S. 164, 
175 (1972).

The recent DOMA decision protects 
the well-being of children. DOMA de-
prives the children of married same-sex 
couples of “governmental services and 
benefits desirable, if not necessary, to 
their physical and emotional well-being 
and development.” Pedersen v. Office of 
Pers. Mgmt., 881 F. Supp. 2d 294, 338 
(D. Conn. 2012). All children, whether 
conceived intentionally or accidentally, 
through unassisted biological procreation 
or through other means, benefit from 
federal recognition of their parents’ mar-
riages and the supports that come with it.

In the child welfare context, all federal 

laws and rules will now apply equally to 
all children and all marriages. All parents 
of children will be recognized as having 
rights and responsibilities, and all child 
welfare laws will be applied equally to all 
children and parents. Of course, the ap-
plication of particular state laws and rules 
in child welfare will have to be litigated 
now in each state.

The other main area where the DOMA 
decision will have an effect, is on adop-
tion. Adoptive parents have all the same 
rights and obligations as any other legal 
parent, including biological legal parents. 
Not only are adopted children eligible for 
many federal benefits, the federal govern-
ment also actively supports adoption and 
assisted reproduction through a variety of 
laws, policies and spending measures.

Federal law seeks to help parents — 
biological and non-biological — care for 
their children. Federal laws and policies 
care about children who are created, not 
about how they are created. The invalida-
tion of DOMA will allow federal adop-
tion law to continue to treat all adopted 
children and all adoptive parents equally. 
It may also serve to increase the number 
of adults available to adopt children from 
the child welfare system.

Myriad federal programs provide 
benefits to children. These federal pro-
grams draw upon state determinations of 

parentage that are not necessarily based 
on a biological relationship between par-
ent and child. In addition, when these fed-
eral programs explicitly define “child,” 
they routinely include and extend benefits 
to adopted children. The federal govern-
ment also actively supports adoption and 
assisted reproduction through a variety 
of laws, policies and spending measures. 
See, e.g., 42 U.S.C. § 670 (foster care and 
adoption assistance); Adoption and Safe 
Families Act of 1997, Pub. L. No. 105-
89, H.R. 867 (codified in scattered sec-
tions of 42 U.S.C.) (imposing timelines 
on states for moving children from foster 
care to adoption); Multiethnic Placement 
Act of 1994, Pub. L. No. 103-382, H.R. 
6 (codified in scattered sections of 42 
U.S.C.) (prohibiting states from delaying 
or denying adoptive placements on the 
basis of race, color or national origin.) 

Federal benefits extend to children 
of married and unmarried couples who 
adopt. The federal tax code promotes 
adoption and assisted reproduction, in-
cluding by creating subsidies for adoptive 
parents of children with special needs, 
tax credits for adoption-related expenses 
and exclusions for employer-paid adop-
tion expenses; by allowing the costs of 
in vitro fertilization to be deducted from 
income; and by defining an adopted child 
or a child conceived using assisted re-

production as dependents for purposes 
of the dependency exemptions. See 26 
U.S.C. § 23 (formerly 26 U.S.C. § 36C); 
26 U.S.C. §§ 137, 151–152; INTERNAL 
REV. SERV., PUBL’N. 502: MEDICAL 
AND DENTAL EXPENSES 8 (2012). 
The DOMA decision ensures that these 
adoption benefits will be extended to the 
children of same-sex couples and their 
parents. 

Michael F. Kilkelly is the chair of the MBA’s Juvenile 
and Child Welfare section. He is an attorney in private 
practice in Malden, concentrating in the areas of 
domestic relations and juvenile delinquency law. ■

 
Sources:

DOMA Damages Same-Sex Families 
and Their Children, by Mary L. Bonauto, 
Family Advocate, American Bar Associa-
tion, Vol. 32, No. 3 (Winter 2010), pages 
10–17.

Brief of Amici Curiae Family and 
Child Welfare Law Professors Addressing 
the Merits and in Support of Respondents, 
available at www.glad.org/uploads/docs/
cases/windsor-v-united-states/amicus-brief-
of-family-and-child-welfare-professors.pdf.

MBA honors volunteers, 50-year members
BAR neWS

The Massachusetts Bar Association 
celebrated the efforts of its volunteers 
at the July 18 Volunteer Recognition 
Dinner, held at Lombardo’s in Ran-
dolph. Also recognized at the event 
were the MBA’s 50-year members.

“Tonight is an opportunity for the 
MBA to recognize all of you for your 
volunteer efforts, which allow the 
MBA to continue to deliver on our 
mission,” MBA President Robert L. 
Holloway Jr. said. “Because of your 
contributions to our vibrant organiza-
tion, the Massachusetts legal commu-
nity as a whole is enhanced; the public 
are better served; and access to justice 
is better preserved for everyone.”

The dinner honored the contribu-
tions of more than 100 volunteers who 
donated time to the MBA over the past 
year by serving on one of the associa-
tion’s section councils, committees or 
task forces.

The presentation of four MBA 
Volunteer Recognition Awards high-
lighted the work of individuals cho-
sen from a pool of nominations. Grace 
Garcia, chair of the Volunteer Rec-
ognition Committee, presented the 
honors to the four awardees, which 
included:

Timothy J. Dacey III, Goulston 
& Storrs, Boston: Dacey has served 
on the MBA’s Committee on Pro-
fessional Ethics for 29 years and as 
vice-chair of the committee for 22. 
Dacey was recognized for his efforts 
in providing careful, informed ethical 
advice to attorneys who need a quick 
response. 

David A. Parke, Bulkley, Rich-
ardson & Gelinas LLP, Springfield: 
Parke has tirelessly and enthusias-
tically served the MBA’s Business 
Law Section Council for more than 
a decade, in a number of important 

roles, most notably as a co-chair of 
the MBA’s annual In-House Counsel 
Conference.

Thomas J. Barbar, Deutsch, Wil-
liams, Brooks, DeRensis & Holland 
PC, Boston: Barbar is an active MBA 
volunteer. In addition to serving as 
the MBA’s Law Practice Management 
Section Council chair, Barbar has 
planned and spoken at many continu-
ing legal education programs, has vol-
unteered for the Dial-A-Lawyer pro-
gram and was a mentor for the Tiered 
Community Mentoring Program for 
two years.

Jayne B. Tyrrell, Massachusetts 
IOLTA Committee, Boston: A long-
standing MBA volunteer, Tyrrell has 
been involved with the association 
for more than 23 years and has served 
on the Housing Committee, Amicus 
Brief Committee, Lawyers in Transi-
tion Committee, Elder Law Commit-
tee and more. Tyrrell is dedicated to 
showcasing lawyers as they do work 
that supports our system of justice. 

In addition to the Volunteer Rec-
ognition Awardees, the following 50-
year honorees received their service 
plaques from Holloway and MBA 
President-elect Douglas K. Sheff:
• Donald M. Bloch;
• John E. Bradley;
• William J. Dailey Jr.;
• Jerome H. Fletcher;
• Hon. Thayer Fremont-Smith;
• Francis H. Fox;
• Hon. Andre A. Gelinas;
• Hon. John M. Greaney;
• Daniel J. Johnedis;
• Roger R. Lipson;
• James J. McCusker;
• David I. Shactman;
• Myer R. Singer;
• David Skeels; and
• Richard J. Snyder. ■

The MBA honored members of the profession who have served for 50 years on July 18.

The MBA highlighted the efforts of four volunteers with Volunteer Recognition Awards on July 18. From left 
to right: Volunteer Recognition Committee Chair Grace Garcia and Volunteer Recognition Award Honorees 
Thomas J. Barbar, David A. Parke, Jayne B. Tyrrell and Timothy J. Dacey III.

Photos by Jeff thiebauth
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can get out of it. It’s a very practical and 
measurable benefit that you can get by join-
ing and being active. Go to the events. And 
membership is not that expensive. The moral 
of the story is that the membership concept 
has been to underscore the benefits of being 
involved. Not just being a member, but being 
an active member.”

beyoND The 
belTWAy MiNDseT

During his presidency, Holloway has 
made an effort to spend time with members 
from Central and Western Massachusetts, as 
well as the eastern part of the state, to make 
sure that issues in the profession, including 
problems in the court system and advocating 
for an adequate court budget, are understood 
by all lawyers across the commonwealth.

“The reality is, most lawyers are focused 
on how to practice law in a manner that’s 
going to allow them to make a reasonable 
living,” he said. “It’s especially true today, 
because of the downward pressure on fees 
and changes in a number of areas of tradi-
tional practice for solo and smaller firms.”

About 70 percent of the approximately 
55,000 actively licensed lawyers in the state 
practice in firms of five or fewer, making 
Holloway’s 15-member firm large by com-
parison. The pressures and issues that small 
practitioners deal with, he says, are regular 
people who are buying and selling houses, 
or need some estate planning done, or have a 
child who got picked up for  operating under 
the influence — things that affect most typi-
cal middle class families. There are market 
limits to what lawyers can charge. Twenty-
five to 30 years of economic pressure on 
lawyers goes counter to the public percep-
tion, which until recently was distorted by 
the highly publicized entry level starting sal-
aries for new law school graduates going to 
work for the largest law firms. That’s not so 
true any more, with big firms cutting back.

“Lawyers are middle-class folks, by and 

large. And so economic realities create an 
ongoing challenge for bar associations, in-
cluding the MBA, and that’s why these ini-
tiatives in reference to education, media and 
public relations, are ongoing efforts, and they 
have to be ongoing efforts,” Holloway says. 

iN iT for The loNg TerM
Change has to be long-term to stick. “It’s 

not fair to staff and it’s not fair to volunteers 
to set up unrealistic, unattainable objectives 
in the early stages,” Holloway said. “Really 
what you’re doing is you’re trying to change 
the culture and change the tone. And that’s 
what we intended. As to whether or not it’s 
been successful, that’s for others to say.”

Issues of how to improve the operations 
of the court system are not all that different 
from issues of how to improve the opera-
tions of the MBA, he says. Is more money 
needed, or would reallocation of resources 
be more effective? “To the extent that there 
are things we’re not doing so well, do those 
things better. To the extent that we should be 
doing certain things that we’re not doing at 
all, we’ve got to get people to do them,” he 
said. Again, it’s not just the ideas themselves 
— it’s the implementation and execution.

“It’s especially difficult if things are 
done in just one-year cycles,” he said. “If 
there’s one takeaway from this, [it’s that 
this] was not a one-year deal. This is multi-
year. … The game plan was to put things 
in place that we hope will have a life be-
yond Bob Holloway’s presence. Because it 
wasn’t Bob Holloway’s presidency. He hap-
pened to occupy that position for one year, 
along with five other officers who worked 
with him and each other to put these initia-
tives together, with the game plan that this 
group of officers on an ongoing basis and 
the officers that follow ideally would work 
to continue to improve upon and refine these 
objectives, with these being the building 
blocks. So we’ll see. The ultimate results 
are down the road.” ■

roberT holloWAy
Continued from page 8

From left to right: The MBA held an informational meeting on court funding with Hampden County legislators at 
Springfield’s Hall of Justice on Feb. 28, 2013, which included (from left to right) SJC Associate Justice Francis x. 
Spina; BBA President James D. Smeallie; MBA President Robert L. Holloway Jr.; Orlando Ramos from Sen. James 
T. Welch’s office; Daniel Zwirko from State Rep. Brian M. Ash’s office; and Trial Court Administrator Harry Spence.

Then President-elect Robert L. Holloway Jr. at the keyboard during the 2011-2012 MBA President’s Reception.
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Recent Superior Court decision provides important lessons
Y o u n g  L a w Y e r s  D i v i s i o n

BY BRIAN P. BIALAS

Most cases involving non-competition 
and non-solicitation agreements are resolved 
at the preliminary injunction phase or settle 
shortly thereafter, and they rarely get ap-
pealed. So when Superior Court judges face 
non-competition and non-solicitation cases 
involving difficult issues, they set the prece-
dents for their fellow judges to follow. That is 
why Superior Judge Edward P. Leibensperg-
er’s recent decision in A.R.S. Services, Inc. v. 
Morse is worth studying. See C.A. No. 2013-
00910 (Middlesex Super. April 5, 2013). In 
that case, Leibensperger issued a preliminary 
injunction to enforce a non-competition and 
non-solicitation agreement and rejected sev-
eral defenses offered by the defendant em-
ployee, including that the employee’s em-
ployment had “materially changed” to void 
the agreement, the employer’s president had 
orally agreed not to enforce the agreement, 
and to enforce the agreement would cause the 
employee harm. But the employee won on 
one issue when Leibensperger refused to en-
force one non-solicitation clause and scaled 
back the duration, geographic breadth and 
scope of another. Below is a summary of the 
facts and some highlights from the 30-page 
opinion, including the lessons it provides for 
both employers and employees. 

The fACTs
The facts in and of themselves are inter-

esting. The defendant Daniel Morse was hired 
by plaintiff A.R.S. Services in 2004 to work in 
the field of “disaster restoration,” which deals 
with the cleanup and restoration of properties 
after fire, smoke, water, mold or biohazard 
damage. A.R.S. had offices in Massachusetts, 
New Hampshire, Rhode Island and Connect-
icut, and received business from insurance 
adjusters who referred people with insurance 
to it. When he was hired, Morse signed an 
agreement that included a non-competition 
clause that prohibited him from working in 
the disaster restoration business within 50 
miles of any A.R.S. office for one year after 
he left A.R.S. The agreement also included 
two non-solicitation clauses that prohibited 
Morse, for two years after he left A.R.S., 
from: (1) soliciting or providing products or 
services competitive with those of A.R.S. 
to any customer or prospective customer of 
A.R.S. (i.e., customers and prospective cus-
tomers of A.R.S. at the time Morse worked 
there); and (2) soliciting A.R.S.’s customers, 
clients, subcontractors, or vendors. Further, 
the agreement stated that it remained in force 
notwithstanding any change in Morse’s em-
ployment responsibilities at A.R.S. and any 
modification to the agreement had to be in 
writing. During his employment, Morse was 
promoted to general manager from branch 
manager, and then became director of opera-
tions in 2011, what Morse believed was a de-
motion. In that role, he reported to the general 
manager, but from 2008 until he left A.R.S. 
in 2012, though there were variations in how 
much he made, Morse was one of the five 
highest-compensated A.R.S. employees.

Morse resigned in 2012. But before he 
left, he spoke to A.R.S.’s president about what 
he planned to do next. In a vague e-mail to 
the president summarizing their conversation, 
Morse wrote, among other things, that “[y]ou 

said yourself that you do not begrudge anyone 
from making a living and I appreciate your 
giving me your approval as I embark into a 
scary situation.” And he wrote that “[i]t is not 
my desire to compete with A.R.S., but my de-
sire to find a small niche for myself where I 
can add some value and grow a business over 
the next 20 years and beyond.” There was no 
response to Morse’s e-mail. Morse said that 
he later met with the president who told him 
that, although he could not give Morse writ-
ten permission to compete with A.R.S., it was 
acceptable for him to compete with A.R.S. so 
long as Morse did not solicit any of A.R.S.’s 
customers, which Morse interpreted to mean 
property managers. The next month, Morse 
was hired by 24 Restore, another company in 
the disaster restoration business. 24 Restore 
knew that Morse had signed the agreement 
with A.R.S. That same month, Morse met 
with a consultant to A.R.S. and an insurance 
property loss manager who referred business 
to A.R.S. though a third-party administrator. 
He asked both for referrals. After A.R.S. de-
manded in a letter that Morse stop violating 
the agreement, Morse began working only in 
Maine for Restore 24. Nonetheless, A.R.S. 
sued Morse and Restore 24 and requested a 
preliminary injunction.

leibeNsperger’s rUliNgs 
AND lessoNs for 
eMployers AND eMployees

Leibensperger made four rulings worth 
highlighting:

“Material change” defense: One of the 
most interesting and evolving issues involv-
ing non-competition and non-solicitation 
agreements is the “material change” defense, 
which states that, if an employee’s employ-
ment relationship with a company materi-
ally changes after the employee signs a non-
competition or non-solicitation agreement, 
the original agreement is void for lack of 
consideration and the employee has to sign 
another agreement in exchange for the “new” 
employment relationship. The courts have 
struggled to define when a material change 
occurs and to determine whether the parties 
intended the old agreement to remain opera-
tive after a material change.

Perhaps recognizing this uncertainty, 
Morse led with the material change defense. 
He argued that his employment relation-
ship with A.R.S. materially changed after he 
signed the agreement, in particular when he 

was allegedly demoted from general man-
ager to director of operations, so the agree-
ment should not be enforced because he did 
not sign a new agreement in exchange for this 
new employment relationship. Yet Leibens-
perger rejected this argument based on the 
intention of the parties because the agreement 
itself stated that it remained in force regard-
less of “any change in [Morse’s] duties, re-
sponsibilities, position or title with [A.R.S.].” 
And Leibensperger concluded that, although 
Morse became director of operations in 2011 
after being general manager, any change in 
his responsibilities was not material because 
“both roles required Morse to be involved in 
A.R.S.’ disaster restoration projects and to 
promote A.R.S.’ brand by attending industry 
seminars and maintaining his industry rela-
tionships.” What is more, although his base 
salary went down by 4 percent in 2011 and 
2012 from what it was in 2010, he remained 
one of the five highest-compensated employ-
ees at A.R.S. Interestingly, Leibensperger 
discussed in a footnote a Superior Court case 
from October 2012 that Morse presented 
to support his argument. See Akibia Inc. v. 
Hood, C.A. No. 2012-02974F (Suffolk Su-
per.). The judge in that case ruled that a non-
competition agreement was void because 
of a material change in the defendant’s em-
ployment, even though the agreement stated 
that a material change in the employee’s 
employment would not void the agreement. 
Leibensperger noted that a single justice of 
the Appeals Court had affirmed Akibia in part 
because no existing appellate case in Massa-
chusetts had addressed such circumstances. 
See Akibia Inc. v. Hood, 2012-J-0390 (Mass. 
App.) (Sullivan, J., single justice). The impli-
cation is that Leibensperger did not follow 
Akibia because there was no material change 
in his case and no controlling appellate au-
thority to support Akibia’s rationale. 

Lesson for employees: Include a provi-
sion in non-competition and non-solicitation 
agreements stating that the agreement re-
mains in force regardless of any changes in 
the employee’s job title, duties and compen-
sation at the company. 

Non-Solicitation Clauses: Leibens-
perger refused to enforce one non-solicitation 
clause and modified the second because both 
were too broad. In particular, both covered 
a larger geographic territory and lasted for 
a longer period of time than the non-com-
petition clause, which the court held was 
reasonable and enforceable. The first clause 
prohibited Morse, for two years after he left 
A.R.S., from soliciting or providing products 
or services competitive with those of A.R.S. 
to any customer or prospective customer 
of A.R.S. at the time Morse worked there. 
Leibensperger refused to enforce this clause 
for two reasons. First, the non-competition 
clause of the agreement only applied for one 
year within 50 miles of any A.R.S. office and 
A.R.S. gave no reason why this first non-so-
licitation clause needed to last for two years 
everywhere. Second, the term “prospective 
customer” was vague enough to conceivably 
cover “every entity that might hire A.R.S.,” 
which basically turned the non-solicitation 
clause into a non-competition clause. So, 
Leibensperger refused to enforce the first 
non-solicitation clause altogether. For the sec-
ond non-solicitation clause, which prohibited 
Morse from soliciting A.R.S.’s customers, cli-

ents, subcontractors or vendors for two years 
after he left A.R.S., Leibensperger reduced it 
to one year, limited its applicability to within 
50 miles of any A.R.S. office, and struck the 
portion applicable to A.R.S. vendors and 
subcontractors. As above, he modified the 
durational and geographic scope because of 
the non-competition clause, and he struck 
A.R.S. vendors and subcontractors from the 
clause because A.R.S. had no protectable 
interest (such as customer goodwill) to jus-
tify preventing its vendors and subcontractors 
from working with other disaster restoration 
services. Leibensperger implied that, if any-
thing, the clause hurts the legitimate business 
interests of A.R.S. vendors and subcontrac-
tors who may want to work with Restore 24.

Lesson for employees: If the time peri-
ods of non-competition and non-solicitation 
clauses in the same agreement differ, make 
sure there is a good reason for the difference.

Oral modification of the agreement: 
Morse argued that, during his conversa-
tions with A.R.S.’s president, the president 
agreed not to enforce portions of the agree-
ment. But the agreement itself required any 
modification to be in writing. Nevertheless, 
Leibensperger determined that a “subsequent 
oral modification” to the agreement was still 
possible if the evidence had “sufficient force” 
to overcome the presumption that the written 
agreement expresses the intent of the parties. 
But here Morse’s email summarizing one 
of the conversations did not include specific 
terms of any modification. So it was not evi-
dence of “sufficient force” to overcome the 
terms of the parties’ written agreement.

Lesson for employees: If you agree to 
a change in the terms of a non-competition 
or non-solicitation agreement with your em-
ployer, get your employer to put the change 
in writing.

Employee’s conduct after A.R.S. sent a 
cease and desist letter: After A.R.S. sent a 
letter to Morse demanding that he stop violat-
ing the agreement, Morse agreed to work in 
Maine for Restore 24, outside the geographic 
restrictions of the non-competition clause. As 
a result, Leibensperger rejected out-of-hand 
Morse’s argument that issuing a preliminary 
injunction enforcing the agreement would 
cause Morse harm because he would be 
unemployed. For the same reason, Leibens-
perger rejected Morse’s request that A.R.S. 
post a surety bond of $500,000 for the pay-
ment of costs and damages to Morse if the 
preliminary injunction were later found to be 
wrongly issued. 

Lesson for employees: If you are going 
to claim that a non-competition or non-solic-
itation clause prevents you from finding em-
ployment, do not find employment while the 
lawsuit is pending.

CoNClUsioN
Liebensperger’s decision shows that em-

ployers (and their lawyers) must be careful 
when drafting non-competition and non-so-
licitation agreements. But employees must be 
careful too. The old adage “get it in writing” 
is just as important for employees as it is for 
employers when it comes to non-competition 
and non-solicitation agreements, and an em-
ployee’s post-termination conduct can mean 
a lot to judges who must decide whether to 
exercise their equitable powers to enforce 
them. ■

BRIAN P. BIALAS 
is an attorney 
at Foley Hoag 
LLP in Boston 
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in litigating 
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and non-
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fiduciary duties and other business 
disputes. Bialas co-authors the 
Massachusetts Noncompete Law Blog 
(massachusettsnoncompetelaw.com) and 
is the chair-elect of the MBA’s Young 
Lawyers Division Board.
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September 16, 2013 | 7:30 a.m. – 11:30 a.m.
Omni Parker House Hotel | Boston
The Warren Group, publishers of Massachusetts Lawyers 

Journal and REBA News, are thrilled to introduce a new 

technology-focused event for the Massachusetts legal 

community. This fall, join us at Legal Trends Conference for  

a day of high-quality education and networking opportunities. 

Vendors: here’s a chance to meet with decision-makers in  

the local legal community! 
 
Legal professionals will choose from a great 
lineup of educational sessions:
 

Session Topics Include 

 e-Discovery

 Workflow Management and CRMS

 Document Management & the Paperless Office

 Data Security/Disaster Recovery

 Cloud Computing

Visit www.legal-trends.com today!
ContaCt Us today to Be Part  
of the LegaL trends ConferenCe 
Call 617-896-5344 or email legaltrends@thewarrengroup.com

Presented By eVent sPOnsOr

eVent Partners

Presenting sPOnsOr

suPPOrting sPOnsOr

Keynote SpeaKer
Judge nancy gertner
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