
Massachusetts 
Law Review
Volume 91, No. 2

Published by the Massachusetts Bar Association



M a ss ac h use t t s  B a r A ss o c i at ion

M a ssb a r .or g

MBA



THE MASSACHUSETTS BAR ASSOCIATION
20 WEST STREET, BOSTON, MA 02111

Massachusetts Law Review (ISSN 0163-1411) is published quarterly by the Massachusetts Bar Association, 20 West Street, Boston, 
MA 02111-1204. Periodicals postage paid at Boston, MA 02205. Postmaster: Send address changes to Massachusetts Bar Association 
Member Services Center, 20 West Street, Boston, MA 02111-1204.

Subscriptions are free for members and are available to libraries at $50 and those not eligible for membership in the Massachusetts Bar 
Association at $75 per calendar year. Single copies are $25. 

Case notes, legislative notes, book reviews and editorials are generally prepared by the Board of Editors or designated members of the 
Board of Editors of the Review. Feature articles are generally prepared by authors who are not members of the board. The selection of 
feature articles for publication by the Board of Editors does not imply endorsement of any thesis presented in the articles, nor do the 
views expressed necessarily reflect official positions of the Massachusetts Bar Association unless so stated. MBA positions are adopted 
by vote of the association’s Board of Delegates or Executive Committee. Proposed feature article contributions or outlines of proposed 
feature article contributions should be sent to Massachusetts Law Review, 20 West Street, Boston, MA 02111-1204. Unsolicited 
materials cannot be returned.

COPYRIGHT 2008  MASSACHUSETTS BAR INSTITUTE

LAW REVIEW EDITORIAL BOARD
2007–2008

EDITOR-IN-CHIEF
Victor N. Baltera

 Boston

ARTICLES EDITOR
Katherine E. McMahon

Springfield

COMMENTS EDITOR
J. Thomas Kirkman

Barnstable

BOOK REVIEW EDITOR
Roger L. Michel Jr.

Boston

Associate Editors
 

Production Manager
Jenny Wong

(617) 338-0679

Media and Communications Director
Tricia M. Oliver
(617) 338-0677

Periodicals Manager
Bill Archambeault
(617) 338-0676

Advertising/Sales
(617) 338-0516

Joshua M. Alper
The Hon. Christopher Armstrong

Frank J. Bailey
Jessica Block

William F. Bloomer
Thomas J. Carey Jr.

Jerry Cohen
Paul P. Daley
Caryn Daum

Peter T. Elikann
The Hon. Judith Fabricant

Elissa Flynn-Poppey
Gail Kleven Gelb

The Hon. Rudolph Kass
Marc C. Laredo

Ellyn H. Lazar-Moore
Stephen I. Lipman
Gregory I. Massing
James W. Matthews

Dean Andrew Mazzone
The Hon. James F. McHugh III

The Hon. William J. Meade
Eric Neyman

Christopher Pohl
Jeffrey J. Pokorak

Janet Hetherwick Pumphrey
Barry Ravech

Katherine Robertson
The Hon. Alexander Sands

Brownlow M. Speer
Nancy Weissman
Edward Woll Jr.

Boston
Boston
Boston
Boston
Boston
Hingham
Boston
Boston
Boston
Boston
Brookline
Boston
Boston
Boston
Boston
Worcester
Boston
Salem
Boston
Boston
Boston
Boston
Boston
Boston
Boston
Lenox
Boston
Springfield
Boston
Boston
Boston
Boston

Massachusetts 
Law Review

VOLUME 91 NUMBER 2
July 2008

IN THIS ISSUE
Eyewitness Identification Reform in Massachusetts
By Stanley Z. Fisher

The Evolution of the Massachusetts Sex Offender Registry System
By Daniel A. Less

Case & Statute Comments

 Tort Law — Slip and Fall in Supermarket — New Standard of Liability —      
     The Mode of Operation Approach
 Sheehan v. Roche Brothers Supermarkets, Inc.

 Civil Practice — Land Use — Administrative and Judicial Review
 Act Relative to Streamlining and Expediting the Permitting Process in the   
 Commonwealth

 Civil Procedure — Special Motion to Dismiss — Anti-SLAPP Statute
 The Cadle Company v. Schlichtmann; Kobrin v. Gastfriend; In the Matter of the  
 Discipline of an Attorney

 Tort Law  — Commercial Landlord’s Duty to Make Repairs
    Humphrey v. Byron

Book Review

 Profiles, Probabilities, and Stereotypes

52

67

87

93

97

102

108

Due to an oversight, Book Review Editor Roger L. Michel 
Jr.’s name was omitted from his criminal law case comment 
“Placing Criminal Convictions on File,” which appeared in 
the Vol. 91, No. 1, issue of Massachusetts Law Review.

The MassachuseTTs Law Review is suppoRTed in paRT by The 
MassachuseTTs baR associaTion insuRance agency.

Cover photo by Thomas Holland:
Exterior of the Plymouth District Courthouse.



52 / Massachusetts Law Review

Introduction

This article traces the impact of the new scientific learning upon 
police eyewitness identification procedures in the Commonwealth of 
Massachusetts. Over the past 25 years, experimental psychologists have 
devised more reliable techniques for gathering eyewitness identification 
evidence than have been traditionally used by police.1 Massachusetts 
has over 350 autonomous municipal police departments,2 plus 

approximately 39 college campus police departments, the state police, 
and the MBTA (transit) Police Department.3 The decision how to 
investigate crime rests principally with the police chief responsible for 
each department.4 How does such a system of policing absorb new, 
scientifically superior methods of investigation? 

Either compulsion or persuasion might be used to lead the police to 
reform their eyewitness identification practices. Compulsion, by either 
the legislature or the courts, has the advantage of achieving prompt, 
uniform policy change statewide. Thus, in England, eyewitness 
identification practices are governed by Practice Codes, approved by 
Parliament, violation of which can give rise to exclusionary sanctions.5 
Closer to home, the New Jersey Supreme Court used its supervisory 
powers to compel reform.6

The alternative to reform by coercive means is to rely upon the 
discretion of executive branch officials. A police department on its 
own might decide to adopt procedural reform.  A district attorney, 
lacking the authority to direct police how to conduct criminal 
investigations, might persuade police chiefs to adopt such reforms; 
or officials empowered to decide the curriculum for required police 
training might choose to include new eyewitness identification 
procedures. Because the pace and scope of executive branch reform 
depend ultimately upon the discretion of such individuals, these 
approaches will not immediately result in uniform adoption of more 
reliable identification practices. In the long run, however, freely chosen 
reforms might bring about more effective and lasting change than 

* The author is indebted to more people than can be named for their contributions 
of time and knowledge to this project.  He acknowledges the special contributions 
of research assistants Vanessa D’Anna, Nicholas Beshara, John Glass, Ashkan 
Mojdehi, Amanda Stumm, and invaluable support from Katherine Tragos, Chief 
Terry Cunningham and Deputy Chief William Brooks III of the Wellesley Police 
Department, John Sophis Scheft, Suffolk County First Assistant District Attorney 
Josh Wall, Andrew Silverman and staff at the Cambridge and Boston offices of the 
Committee for Public Counsel Services. 
1. See, e.g., James Doyle, True WiTness: Cops, CourTs, sCienCe anD The BaTTle 
againsT misiDenTifiCaTion (2005); Gary L. Wells, Eyewitness Identification: 
Systemic Reforms, 2006 Wis. l. rev. 615. 
2. See William Taylor, A Brief History [of the Massachusetts Chiefs of Police 
Association] 3 (2001), http://www.masschiefs.org/Brief%20History%20by%20
Bill%20Taylor.pdf (last visited April 7, 2006) (long tradition of autonomous 
police departments going back to British tradition). 
3. See Web sites for Massachusetts Police Departments, at http://www.masshome.
com/police.html, and Massachusetts Chiefs of Police Association, at http://www.
masschiefs.org/membership/2007-2008%20MCOPA%20Directory.pdf.

4. Like their counterparts almost everywhere in the United States, Massachusetts 
municipal and county police agencies operate free of control by prosecution or 
other executive branch authorities.   The authority of each police department 
to determine its own investigative procedures is recognized in the Attorney 
General of Massachusetts and Massachusetts District Attorneys Association’s, 
reporT of The JusTiCe iniTiaTive: reCommenDaTions of The massaChuseTTs 
aTTorney general anD DisTriCT aTTorneys To improve The invesTigaTion anD 
proseCuTion of Cases in The Criminal JusTiCe sysTem 8 (Sept. 2006), hereafter 
“Justice Initiative Report,” available at http://www.mass.gov/Dmdaa/docs/
justice_iniative_report/justice_initiative_report.pdf.
5. Codes of Practice, Code D, Identification of Persons by Police Officers (Eng. 
2003), as amended (2005) in miChael ZanDer, The poliCe anD Criminal eviDenCe 
aCT 1984 at 758 (5th  ed. 2005); Andrew Roberts, The Problem of Mistaken 
Identification:  Some Observations on Process,” 8 InT’l J. EviDenCe & Proof 100, 
115 ff. (2004) (discussing sanctions for violation of the Practice Code D).
6. State v. Delgado, 188 N.J. 48, 57 (2006) (holding that as a condition of 
admissibility, police officers must record the details surrounding an out-of-court 
identification).

Eyewitness Identification Reform in 
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by Stanley Z. Fisher*
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University School of Law. 
He is also a trustee of the 
New England Innocence 
Project.  
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reforms imposed from above.7 As this article will show, eyewitness 
identification reform in Massachusetts has so far progressed mainly by 
voluntary executive action. As a consequence, reforms are occurring 
in many police departments, but have not been adopted uniformly 
across the commonwealth. 

This article will describe the process of eyewitness identification 
reform in Massachusetts. After discussing the problem of mistaken 
eyewitness identification, and the major elements of procedural 
reform, the article will discuss the events leading to reform in 
Massachusetts, the nature of the reforms that have taken place, and 
issues for the future. 

I. The Problem of Mistaken Eyewitness Identification Evidence

At Herbert Andrews’ 1914 trial in Boston for passing bad checks, 17 
eyewitnesses mistakenly identified him as the perpetrator. Convicted 
on all 17 counts, he was sentenced to jail. Fortunately for him, while 
he was incarcerated, more of the same bad checks were passed. As a 
result, the real criminal was apprehended and confessed to forging 
and passing many of the bad checks for which Andrews had been 
convicted. With the prosecutor’s assent, Andrews was freed.8 Since 
then, a number of Massachusetts prisoners have been exonerated, 
including nine by deoxyribonucleic acid (DNA) evidence. In almost 

all of the DNA cases, the convictions had rested, at least in part, on 
mistaken eyewitness identifications.9

The Massachusetts experience of the unreliability of eyewitness 
identification evidence is consistent with that of the nation. Since 
1989, 200 prisoners in the United States have been exonerated by 
DNA evidence. In the overwhelming majority of those cases, and 
in many cases where exoneration resulted from non-DNA evidence, 
eyewitness misidentification contributed to the wrongful conviction.10  
These exonerations gave dramatic support to claims by experimental 
psychologists that traditional police methods of gathering eyewitness 
identification evidence are dangerously unreliable.  In recognition of 
this problem, U.S. Attorney General Janet Reno established in 1998 
a multidisciplinary task force to study and advise on needed reforms.  
This resulted in 1999 in issuance of the influential National Institute 
of Justice report, Eyewitness Evidence: A Guide for Law Enforcement 
(the “Guide” or “N.I.J. Guide”).11 The Guide sought to improve the 
accuracy of eyewitness evidence by incorporating the insights of 
scientific research into police practice. Its publication spurred reform 
of police eyewitness identification procedures in several jurisdictions12 
and led to  reform proposals in many others.13 For example, in 2001 
Attorney General John Farmer of New Jersey promulgated eyewitness 
identification guidelines binding on all law enforcement agents in the 
state.14 Elsewhere, reform has occurred as a result of some combination 

7. See Katherine R. Kruse, Instituting Innocence Reform: Wisconsin’s New 
Governance Experiment, 2006 Wis. l. rev. 645 (examining reforms as a “case 
study” of “a new paradigm of regulatory jurisprudence called ‘democratic 
experimentalism’ or ‘new governance’”). According to Kruse, “[d]emocratic 
experimentalism eschews top-down ‘command-and-control’ regulation in favor 
of allowing practices to be developed from the bottom-up through provisional 
and localized problem solving, and embeds these local problem-solving efforts 
within larger structures of transparency that promote accountability and cross-
jurisdictional learning.” Id. at 648. Kruse maintains that this method of reform 
is more efficient because traditional regulations are often too general to meet 
the specific needs of local conditions. Id. at 679. Furthermore, democratic 
experimentalism is more effective because it “forces local agents to reflect 
on what they are doing and why they are doing it, providing the opportunity 
for genuine buy-in to occur.” Id. at 680. See also David A. Sklansky, Quasi-
Affirmative Rights in Constitutional Criminal Procedure, 88 va. l. rev. 1229, 
1271-72 (2002) (discussing the benefits of police rulemaking, which include 
“enhancing the quality of police decisions, ensuring fair and equal treatment 
of citizens, raising the visibility of police policymaking, and maximizing the 
likelihood of police compliance with constitutional norms”).
8. See Stanley Z. Fisher, Convictions of Innocent Persons in Massachusetts: 
An Overview,” 12 B.u. puB. inT. l.J. 1, 13-14 (2002).  According to the trial 
prosecutor, Andrews and the actual perpetrator “were as dissimilar in appearance 
as could be.  There was several inches difference in height and there wasn’t a 
similarity about them.  To this day I can’t understand the positiveness of those 
[identification] witnesses.”   Id. at 14.
9. Since 1997, 11 Massachusetts prisoners have been exonerated, nine by 
DNA evidence.  See Fisher, supra note 8, at 63, Table 4 (listing eyewitness 
identification cases through 2001, including Marvin Mitchell (1997), Donnell 
Johnson (1999), Eric Sarsfield (1999), Neil Miller (2000), Marlon Passley 
(2000), Ulysses Rodriguez Charles (2001)  and Angel Velazquez (2001)).  DNA 
exonerations after 2001 involving mistaken eyewitness identification include 
the cases of Dennis Maher (2003), Stephan Cowans (2004) and Anthony Powell 

(2004).  A number of wrongful convictions in Massachusetts occurred before the 
era of DNA. See Fisher, supra note 8, passim.   
10. See http://www.innocenceproject.org/, last visited February 18, 2007. Of the 
first 130 prisoners exonerated by DNA, 101 (77 percent) were convicted on the 
basis of mistaken eyewitness identification evidence. Id; see also Samuel R. Gross 
et. al., Exonerations in the United States 1989 Through 2003, 95 J. Crim. laW 
& Criminology 523, 523-24 (2005)  (in a study of  both DNA- and non-DNA 
exonerations, mistaken identification was involved in 88 percent of the rape and 
sexual assault cases, and 50 percent of the erroneous murder convictions).   
11.  Available at http://www.ncjrs.gov/pdffiles1/nij/178240.pdf.  
12. See, e.g., New Jersey Attorney General Guidelines for Preparing and 
Conducting Photo and Live Lineup Identification Procedures (April 18, 2001), 
available at http://www.psychology.iastate.edu/FACULTY/gwells/njguidelines.
pdf  (last visited June 28, 2006), cited hereinafter as “N.J. Attorney General 
Guidelines”, adopting for New Jersey the “Eyewitness Identification Guidelines” 
created by the U.S. Department of Justice; Northampton [MA] Police Dep’t, 
Administration and Operations Manual:  Eyewitness Identification Procedure 
(2005), available at http://www.innocenceproject.org/docs/Northampton_MA_
ID_Protocols.pdf; Minneapolis, Minnesota (MPD Policy Manual § 10-208.01, 
available at http://www.ci.minneapolis.mn.us/mpdpolicy/10-200/10-200.asp); 
2005 Virginia Laws ch. 187 (Va. H.B. 2632), Va. Code § 19.2-390.02 (2005) ; 
2005-2006 Wisc. Legis. Serv. Act 60 (Wis. A.B. 648 (2005), Wis. Stat. § 175.50 
(2006).
13. See, e.g., S.B. 1544 (Cal. 2006); H.B. 734 and S.B. 913 (Mass. 2005); A. 772 
and A.B. 3483 (N.Y. 2005). In the past several years, 18 states have introduced 
legislation on eyewitness identification reforms. For a complete list, see State 
Legislation: Eyewitness Identification Reform, at http://www.nacdl.org/sl_docs.
nsf/freeform/eyeID_legislation.
14. N.J. Attorney General Guidelines, supra note 12.   Atypically, the New Jersey 
attorney general has authority to regulate local as well as state law enforcement 
investigation. 
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2. Statement of confidence: instructions to the witness that the 
procedure requires the investigator to ask the witness to state, in the 
witness’s own words, how certain the witness is of any identification. 
This reform is meant to guard against inflation of the eyewitness’s 
level of confidence between the time of initial identification and the 
trial, which can occur if the witness receives confirming feedback 
from the police or other witnesses.22 

3. Composition of lineups: minimum requirements for the 
composition of lineups.23 

4. Sequential presentation: presentation of lineup photographs or 
participants to witnesses sequentially rather than simultaneously.24 
Sequential presentation is meant to discourage a witness’s tendency 
in simultaneous lineups to engage in “relative judgment,” whereby 
the witness compares images in the lineup to each other, and chooses 
one that most resembles the image of the suspect in her mind.25

5. Blind administration: administration of identification 
procedures, whereby the administrator does not know who the 
suspect is.26 Called “the most important single reform that can be 
implemented to enhance the integrity of eyewitness identification 
evidence,”27 blind administration serves to avoid the risk that the 

of legislative,15 judicial16 and executive17 action. 

II. Reform Components

The most common eyewitness identification procedures include 
“show-ups,” in which the witness views a single suspect who has 
been detained, typically in the field, by police,18 and “lineups,” 
either photographic or “live,” in which the witness views a group 
of photographs or individuals. The N.I.J. Guide recommended a 
number of practices designed to avoid the potential for suggestiveness 
found to be inherent in traditional police identification procedures. 
Reforms inspired by the Guide’s recommendations typically require 
some or all of the following six procedures:19

1. Cautionary instructions: instructions to the witness before an 
identification procedure is conducted, designed to counter the 
witness’s tendency to engage in “relative judgment,” or to respond to 
perceived pressure from the administrator to make an identification.20 
The witness is told, among other things, that “the person who 
committed the crime may or may not be present;” “whether he/she 
makes an identification, the police will continue to investigate the 
case;” and that “it is just as important to clear innocent persons from 
suspicion as to identify guilty parties.”21 

15. See, e.g., Capital Punishment Reform Study Committee Act, Ill. S.B. 472, 
I.L.C.S., ch. 725 § 107A-5 (2003) (governing the administration of line-ups 
and photo-spreads, and also creating a pilot project implementing double-blind, 
sequential line-ups); 2005-2006 Wisc. Legis. Serv. Act 60 (Wis. A.B. 648 (2005)), 
Wis. Stat. § 175.50 (2006) (requiring police departments to adopt policies 
“designed to reduce the potential for erroneous identifications by eyewitnesses 
in criminal cases”). The Wisconsin statute also states that to the extent feasible, 
police departments should use blind procedures and show photos sequentially. 
Furthermore, identification procedures must be documented. Id.
16. See, e.g., State v. Ledbetter, 275 Conn. 534, 579 (2005) (requiring that, in 
situations in which line-up administrator failed to instruct witness that suspect 
may not be present in line-up, trial court must charge jury regarding risk of 
misidentification); State v. Delgado, 188 N.J. 48, 59 (2006) (holding that as 
condition of admissibility, police officers must record details surrounding out-of-
court identification); State v. DuBose, 285 Wis.2d 143, 167-68 (2005) (holding 
show-up admissible as evidence only if it is necessary, and recommending 
procedures to make show-ups less suggestive, including statement to witnesses 
that “the real suspect may or may not be present, and that the investigation will 
continue regardless of the result of the impending identification procedure”).
17. See N.J. Attorney General Guidelines, supra note 12; Model Policy and 
Procedure for Eyewitness Identification (March 15, 2005) (recommending the 
use of double-blind, sequential photo arrays and live line-ups in Wisconsin police 
departments), available at http://www.law.wisc.edu/webshare/02i8/ag_model_
policy.pdf. In Wisconsin, all three branches of government have contributed to the 
reform. See also Kruse, supra note 7, at 685-90.
18. A one-on-one show-up is different from a “field view,” in which the police 
accompany the witness to view persons, not in detention, present in some 
public place.  See Commonwealth v. Chase, 372 Mass. 736, 743-44 (1977).  In 
Massachusetts, one-on-one show-up identifications are disfavored as inherently 
suggestive; if  -- under the circumstances of the case -- they are “unnecessarily 
suggestive,” they are inadmissible under the due process clause of art. 12, 
Massachusetts Declaration of Rights.  See Commonwealth v. Johnson, 420 Mass. 
458, 464-65 (1995) (in contrast to the weak protection of federal constitutional 
due process as construed in Manson v. Brathwaite, 432 U.S. 98 (1977), 
state constitutional due process bars admission of unnecessarily suggestive 
identifications, even if they are reliable).  But see Commonwealth v. Martin, 447 

Mass. 274, 280-84 (2006) (expansively applying the standard for justifying use of 
one-on-one show-ups).
19. The scientific bases for these reforms are discussed in Wells, supra note 1, at 
623-29.
20. See, e.g., N.I.J. Guide, supra note 11 & accompanying text, § II(C), V(B). 
21. Id. § V(B).
22. Id. § II-C(7).  See Commonwealth v. Vardinski,  438 Mass. 444, 453 (2003)   
(reversible error to restrict defendant’s cross-examination designed to show that 
post-identification police conduct boosted witness’s confidence in the accuracy 
of his identification); Commonwealth v. Vardinski, 53 Mass. App. Ct. 307, 311-
12 & n.4 (2001), aff’d, 438 Mass. 444 (2003) (citing N.I.J. Guide’s prohibition 
on giving post-identification confirming feedback to witness as consistent with 
“approved” identification procedures in Massachusetts).
23. For example, matching fillers to the description of the perpetrator, not the 
suspect, see N.I.J. Guide, supra note 11 & accompanying text, at 29; requiring 
a minimum number of “fillers,” see, e.g., Bureau of Training anD sTanDarDs 
for Criminal JusTiCe, sTaTe of WisConsin, moDel poliCy anD proCeDure for 
eyeWiTness iDenTifiCaTion 7, 17 (2005), available at http://www.doj.state.wi.us/
dles/tns/EyewitnessPublic.pdf; forbidding more than one suspect per lineup, 
see, e.g., id.; and ensuring that the suspect should not “stand out,” see, e.g., N.J. 
Attorney General Guidelines, supra note 12.
24. The Guide itself offers the sequential lineup method as an alternative to the 
traditional simultaneous method, but does not state a preference for either one. 

N.I.J. Guide, supra note 11 & accompanying text, at 9 and § V(C).
25. See Jacqueline McMurtrie, The Role of the Social Sciences in Preventing 
Wrongful Convictions, 42 am.Crim.l.rev. 1271, 1279 (2005); Nancy Steblay 
et al., Eyewitness Accuracy Rates in Sequential and Simultaneous Lineup 
Presentations: A Meta-Analytic Comparison, 25 laW & hum. Behav. 459, 459-60 
(2001).
26. On the ground that blind administration of lineups may be “impractical for 
some jurisdictions to implement,” the Guide does not recommend this practice.   
However, it identifies blind administration as suitable “ for future exploration and 
field testing.” N.I.J. Guide, supra note 11 & accompanying text, at 9.
27. Gary L. Wells, Eyewitness Identification Evidence:  Science and Reform, 
Champion, Apr. 2005, at 12, 18.
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against a background of increasing public attention to the problem 
of wrongful convictions, and to the role of mistaken eyewitness 
identification as the primary cause of such convictions. In the 13 
months between April 2003 and May 2004, local media reported 
the release of five Massachusetts prisoners who had spent from six 
to 30 years in prison. 34  Three of the prisoners were exonerated 
by DNA evidence;35 the other two convictions were vacated under 
circumstances raising strong doubts about their factual guilt.36 In 
all three DNA exonerations, and in one of the non-DNA cases, 
the convictions had rested on mistaken eyewitness identifications. 
Responding to these developments, in May 2004, the Boston Herald 
and the local Fox News television station ran a combined newspaper-
television series, entitled “Justice Denied,” about 22 Massachusetts 
exonerations that had occurred over the preceding 20 years.37 In this 
climate, three events spurring police and prosecution authorities to 
initiate reform of eyewitness identification procedures occurred. 

A. Amendment to Discovery Rules

In March 2004, the Supreme Judicial Court (“SJC”) adopted 
amendments to Massachusetts Criminal Procedure Rule 14, on 
Pretrial Discovery. Starting in September 2004, prosecutors were 
required to disclose to the defense “[a] summary of identification 
procedures, and all statements made in the presence of or by an 
identifying witness that are relevant to the issue of identity or to the 
fairness or accuracy of the identification procedures.”38 Even before 

person administering the identification procedure will, consciously or 
unconsciously, influence the witness to identify the suspect.28 

6. Documentation: thorough documentation of identification 
procedures. This generates a record upon which the reliability of 
eyewitness identifications can later be evaluated.29  Although experts 
disagree as to the desirability or feasibility of some of these reforms in 
particular circumstances,30 a broad consensus supporting the need for 
them exists in the scientific community. 

III. Background to Reform

Reforms in Massachusetts began in the wake of the 1999 N.I.J. 
Guide, and peaked in 2004. Since then, the reform movement has 
continued and spread. 31

In 1999, the Northampton Police Department became the first in 
Massachusetts to reform its eyewitness identification procedures. The 
change was initiated by Detective Lieutenant Kenneth Patenaude of 
that department, who had served as a member of Attorney General 
Reno’s task force. The Northampton procedures incorporated those 
recommended by the N.I.J. Guide, but also required the use of both 
the blind and sequential methods of conducting lineups.32 When, 
in 2004, the Boston Police Department and the district attorneys of 
several counties promoted eyewitness identification reform, they too 
included blind and sequential lineups as preferred practices.33

The Massachusetts reform developments in 2004 occurred 

28. See, e.g., Bureau of Training anD sTanDarDs for Criminal JusTiCe, sTaTe of 
WisConsin, moDel poliCy anD proCeDure for eyeWiTness iDenTifiCaTion, supra 
note 23, at 4;  Wells, supra note 27, at  18; see also Commonwealth v. Vardinski, 
53 Mass. App. Ct. 307, 311-12 & n.4 (2001), aff’d, 438 Mass. 444 (2003) (citing 
Commonwealth v. Chase, 372 Mass. 736, 740 (1977)) (characterizing blind lineup 
procedures “approved” in Massachusetts courts as consistent with the N.I.J. 
Guide, supra note 11 & accompanying text).
29. A requirement that police document the identification procedures in every 
case serves several purposes. First, the requirement structures and reinforces 
police compliance with the identification protocols.  Second, it provides data 
that supervisors can use to monitor police practice and, if necessary, revise 
identification procedures.  Third, it serves to inform prosecutorial decisions in 
conducting criminal prosecutions. Fourth, in the event of prosecution, it makes a 
record of events to which the defense will likely be given access, and which might 
be valuable evidence at trial.
30. See, e.g., Steblay et al., supra note 25, at 469. 
31. For a lively and detailed account of eyewitness identification reform both 
nationally and in Massachusetts, see generally Doyle, supra note 1.
32. After a trial period, the Northampton protocols were revised in 2001. See 
Northampton Police Department., Administration and Operations Manual:  
Eyewitness Identification Procedure (2005), available at http://www.
innocenceproject.org/docs/Northampton_MA_ID_Protocols.pdf.
33. See Boston Police Department Rule 330, “General Considerations” and §5(D)  
(requiring use of blind and sequential lineup procedures unless “impracticable” 
and, in that case, a statement of the reasons why); Suffolk County’s Report of 
the Task Force on Eyewitness Evidence, para. IV (July 2004), available at http://
www.mass.gov/da/suffolk/docs/120904.html; Letter from William R. Keating, 
Norfolk District Attorney, in materials for seminar held by his office “Building 
an Effective Identification Case,” July 15, 2004,  on file with author (requesting 
law enforcement agencies conducting criminal investigations to be prosecuted 
by the Norfolk District Attorney’s Office to use blind and sequential procedures 
where practicable).  The Middlesex District Attorney’s Office conducted regional 
trainings for police in summer 2004.  The author does not know whether the 
training materials recommended the use of blind and/or sequential procedures.  

The Middlesex sample police identification reporting forms, however, allow for 
both blind and non-blind, and both sequential and simultaneous, procedures.  See 
miDDlesex DisTriCT aTTorney’s offiCe, eyeWiTness iDenTifiCaTion proCeDure 
guiDelines app. B (2006), on file with author.
34. Maher (19 years) ; Drumgold (15 years); Stephan Cowans (six years); Powell 
(12 years); and Adams (30 years)
35. These were Maher, Cowans and Powell.
36. These were Drumgold and Adams.
37. See Franci Richardson and Maggie Mulvihill, Justice Denied; It’s Time for 
Age of Innocence; a Call for Commission on Wrongful Convictions, BosTon 
heralD, May 7, 2004, at 6.
38. mass. r. Crim. P. 14(a)(1)(A)(viii).  Before the amendment, such discovery 
had been treated as discretionary.  See Reporter’s Notes – Revised 2004, 
Massachusetts Rules of Court (2006), Notes to Rule 14.  For the first time, 
the amendments required prosecutors to file with the court a “certificate of 
compliance” in each case, certifying that all required discovery had been 
disclosed, and identifying each item provided. mass. r. Crim. P. 14(a)(3). The 
documentation required by the amendment to Rule 14 is less demanding than 
that typically required by eyewitness identification reforms.  Compared to Rule 
14’s vague “summary of identification procedures,” reform measures typically 
specify recording requirements in some detail.   For example, the Northampton, 
Massachusetts Police Department eyewitness identification procedures require 
police to document the date, time, names of all persons present and location of 
the procedure, the type of procedure, including whether lineups were or were 
not blind and sequential, and the results of the procedure.  Police must also 
preserve photo arrays, and photograph or videotape live lineup presentations. 
Northampton Police Department, AOM Ch. 0-408, Eyewitness Identification 
Procedure, §§ III and V (2000).    In other reform departments, police must 
document what cautionary witness instructions were given to the witness. With 
respect to documenting the witness’s statements, reform protocols are also 
more specific than Rule 14.   In place of Rule 14’s required disclosure of “all 
[relevant] statements made in the presence of or by an identifying witness...”  
the Northampton protocol, for example, requires documentation of a show-up 
witness’s first description of the perpetrator, identifying witness’s statements of 
confidence, and witness non-identifications.  Id. at §§ IV & V passim.  
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Rule 14 was amended, case law probably entitled defendants to this 
information before trial, either by means of discretionary discovery 
or voir dire.39 Therefore, one might wonder whether the amendment 
required any change in police practice. In fact, however, it stimulated 
two responses by police and prosecutors. 

First, some district attorneys held training sessions to alert police 
to the need in every case to document identification procedures. 
For example, the Middlesex District Attorney’s Office held training 
sessions at which it distributed new police reporting forms with spaces 
for the information required by Rule 14.40 District attorneys from 
the Cape and Islands, Essex, Hampden, and Norfolk Counties also 
trained police in the need to comply with Rule 14 as amended.41

Second, some district attorneys simultaneously trained police to 
comply with the amended rule and to adopt eyewitness identification 
reforms such as blind and sequential lineups.42 Thus, the impetus for 
action to comply with amended Rule 14 either led to, or coincided 
with, more wide-ranging reform of police eyewitness identification 
procedures. 

The next two events raised the prospect of intervention to compel 
the police to alter eyewitness identification procedures. These 
were the filing of far-reaching reform legislation, and calls for the 
establishment of a Massachusetts innocence commission. Although 
neither was realized, each added to the impetus for law enforcement 
agencies to introduce reform themselves.  

B. Proposed Legislation

Legislation to reform eyewitness identification procedures was 
first filed in 2003.43 The bills, supported by members of the criminal 

defense bar, would compel Massachusetts law enforcement agents to 
follow a prescribed, uniform set of identification procedures. They 
would regulate in detail the response to emergency calls, the conduct 
of on-scene investigation, pre-identification witness instructions, and 
the conduct of particular identification techniques. In addition, the 
proposed legislation would require lineup administrators to use the 
sequential method and, “whenever practical,”  “blind” personnel.44 
They would also require detailed documentation of investigations and 
identification procedures, including the video or audio recording of 
witness interviews where such could “reasonably be accomplished.”45 

Although the identification procedures required by the proposed 
legislation largely mirror those recommended by the N.I.J. Guide, the 
latter was not intended to create legal mandates.46 By contrast, the 
proposed statute provides three sanctions for police non-compliance 
with its provisions: 1) courts would consider non-compliance in 
ruling on motions to suppress eyewitness identifications; 2) the 
fact of non-compliance would be admissible to support claims of 
misidentification; and 3) courts would instruct the jury that they may 
consider evidence of non-compliance in determining the reliability of 
eyewitness identifications.47

The legislature has not acted upon these bills.  As stated by 
James Doyle in his book True Witness, “In Massachusetts, when 
identification reform legislation was introduced by — and regarded 
as the baby of — the defenders, the prosecutors’ first reflex was to dig 
in their heels.”48 Even without active opposition by law enforcement 
personnel, legislators are understandably reluctant to become involved 
in regulating police investigation procedures, a reluctance supported 
by considerations both of politics and separation of powers.49 Indeed, 
although similar legislation imposing detailed identification protocols 

39. See Commonwealth v. Clark, 378 Mass. 392, 403 (1979) (defendant’s right 
to know whether witness failed to identify his photograph); Commonwealth v. 
Dougan, 377 Mass. 303, 316 (1979) (due process guarantees right to explore 
details of identification procedures at trial); see generally EriC D. Blumenson eT 
al., MassaChuseTTs Criminal PraCTiCe §16.6J (3d ed. 2003).
40. In the summer of 2004, Middlesex District Attorney Martha Coakley 
“conducted five regional training seminars for local police departments ... on 
the newly revised Rules of Criminal Procedure, and specifically on improved 
methodologies in eyewitness identification.  The trainings were conducted as 
a result of work by the [MDAA] to address growing concerns about wrongful 
convictions in the Commonwealth and the need to comply with new discovery 
rules.” Middlesex District Attorney Press Release on Justice Initiative (Sept. 
11, 2006) (on file with author).  See, e.g., Lineup Identification Checklist form 
distributed at the trainings, for documenting information about the lineup; the 
form includes spaces for recording, as Rule 14 requires, “Witness Identification 
Statements” and “Statements by any other people, made during ID procedure and 
in presence of witness.”    
41. At a training seminar held by the Norfolk County District Attorney’s Office in 
July 2004, police were notified of the amendment and requested to “memorialize 
in writing all identification procedures and all comments made in the presence of, 
or by, an identifying witness regarding the identification procedure.”  “Notice of 
Change in Rules of Criminal Procedure Regarding Identification Procedures,” in 
seminar materials cited supra note 33.  
42. As a result of this timing, in the minds of at least some police officials, 
the amendments to Rule 14 required the adoption of eyewitness identification 
reforms. See, for example, the Somerville Police Department’s transmission to its 
officers in October 2004 of new identification protocols: “Due to a recent change 
in the Massachusetts courts regarding discovery rules and procedures governing 
Eyewitness Identification, the Somerville Police Department has updated our 

Eyewitness Identification Procedure Guidelines.”  General Order 2004-4, 
circulated to all personnel on October 12, 2004. (copy on file with author).
43. S.B. 173 (Mass. 2003).
44. See, e.g., S.B. 913 §§9(C)(1) and (2) (2005).
45. See, e.g., id. §7(D).
46. N.I.J. Guide, supra note 11 & accompanying text, Introduction 2.  Most 
guidelines contain a disclaimer similar to that found in the Guide: “This document 
is not intended to create, does not create, and may not be relied upon to create 
any rights, substantive or procedural, enforceable at law by any party in any 
matter civil or criminal.”  See also Doyle, supra note 1, at 180-81 (prosecutors’ 
insistence that recommendations not be called “Guidelines” led to adoption of  
“Guide”); Letter from John J. Farmer, Jr., New Jersey attorney general, to all 
county prosecutors in New Jersey 3 (Apr. 18, 2001) (stating that “issuance of 
these Guidelines should in no way be used to imply that identifications made 
without these procedures are inadmissible or otherwise in error) available at 
http://www.state.nj.us/lps/dcj/agguide/photoid.pdf. 
47. See, e.g., S.B. 913 §11 (2005).
48. Doyle, supra note 1, at 195.
49. See Donald A. Dripps, Criminal Procedure, Footnote Four, and the Theory 
of Public Choice; Or, Why Don’t Legislatures Give a Damn About the Rights of 
the Accused?, 44 syraCuse l. rev. 1079, 1089 (1993) (legislators are relatively 
unsympathetic to the rights of the accused); Richard McAdams, The Political 
Economy of Entrapment, 96 J. Crim. l. & Criminology 107, 131 n.112 (2005) 
(noting that “public pressure for crime control generates stronger incentives for 
politicians to appear ‘tough on crime’ than to ensure the most effective use of 
crime-fighting resources”).  Compare the Wisconsin reform legislation, discussed, 
infra, at text following notes 124 and 126, which is more deferential to local law 
enforcement autonomy.
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upon the police is pending in a number of jurisdictions,50 few such 
bills have been enacted. Still, even a remote possibility of legislative 
intervention might have encouraged Massachusetts law enforcement 
officials to initiate procedural reform themselves.

C. Calls to Establish a Massachusetts Innocence Commission

Some jurisdictions have responded to the revelation of erroneous 
convictions by establishing special commissions to examine and 
address the problem.51 Some, but not all, of the commissions have 
power to subpoena documents and witnesses.  In England, for 
example, Parliament established an independent Criminal Case 
Review Commission to receive and investigate prisoner claims of actual 
innocence. If the commission finds the prisoner’s claim meritorious, 
it can send the case back to the courts or recommend a pardon.52  
In Canada, special commissions of inquiry have studied particular 
miscarriages of justice, determined the causes of error, and proposed 
sweeping reforms.53 In this country, “innocence commissions” have 
been established to investigate claimed miscarriages of justice and 
to recommend reforms designed to reduce the risk of erroneous 
convictions.54 Typically, the commission membership is broadly 
representative, including police, prosecutors, defense attorneys, judges 
and academics. After a series of high-profile exonerations in North 
Carolina, for example, the chief justice of that state’s supreme court 
in 2002 established a broadly based “Actual Innocence Commission” 
to review the causes of wrongful convictions and propose reforms.55 
In Connecticut, pursuant to legislation, the chief court administrator 
established an advisory commission to review wrongful conviction 
cases and recommend reforms “to lessen the likelihood of … wrongful 

convictions occurring in the future.”56  
As the Massachusetts media in 2003 and 2004 reported one after 

another exoneration, some urged establishment of a commission that 
would investigate past cases and recommend reforms. Proponents 
included representatives of the defense bar, the New England 
Innocence Project and editorial writers for the three major Boston 
newspapers. Between January 2003 and June 2004, more than 
15 newspaper editorials, “op-ed” pieces, and news articles urged 
this step.  A few examples will give the flavor: In May 2003, after 
a court-ordered review of the Sean Drumgold case, a Boston Globe 
editorial called for the establishment of an innocence commission 
“to collect and analyze data in cases of wrongful conviction. The 
attorney general, distinguished legal professionals, and other experts 
should review each wrongful conviction and craft policies to prevent 
recurrences.”57 In November 2003, the head of the Massachusetts 
public defender agency was reported to have “urged the Legislature 
and Governor Mitt Romney to create a panel similar to the innocence 
commission created in Illinois after several death row inmates were 
exonerated.”58 In April and May 2004, the Massachusetts Association 
of Criminal Defense Lawyers (“MACDL”) announced its intention 
to submit a formal petition to officials, including the attorney general 
and the SJC chief justice, requesting establishment of a commission 
with broad subpoena power to “review in detail what went wrong 
in the cases of 22 Bay State men wrongfully convicted since 1982 
and establish reforms to prevent similar mistakes in the future.”59 
MACDL reportedly hoped that the SJC would take the lead 
under its broad powers of superintendency over the state courts.60 
A Boston Herald editorial promptly seconded this idea.61 Adding to 
the momentum, SJC Justice Robert Cordy was reported to favor a 

50. See National Association of Criminal Defense Lawyers, State Legislation: 
Eyewitness Identification Reform at http://www.nacdl.org/sl_docs.nsf/freeform/
EyeID_legislation; S.B. 82 (West Virginia 2007) (requiring lineup administrators 
to give witnesses instructions and to record specified lineup details in writing; 
also establishes task force to study and identify best practices); S.B. 472 (Illinois 
2003), Public Act 093-0605 codified at 725 ILCS 5/107A-5 (requiring instructions 
to lineup witnesses, photographing or otherwise recording of lineups, and 
establishing a pilot study on effectiveness of sequential lineup procedures).
51. See generally Keith A. Findley, Learning From Our Mistakes: A Criminal 
Justice Commission to Study Wrongful Convictions, 38 Cal. W.l. rev. 333 
(2002); Barry C. Scheck & Peter J. Neufeld, Toward the Formation of ‘Innocence 
Commissions’ in America,  86 JuDiCaTure 98 (Sept.–Oct. 2002). 
52. Findley, supra note 51.
53. See Kathryn M. Campbell, Policy Responses to Wrongful Conviction in 
Canada: The Role of Conviction Review, Public Inquiries and Compensation (on 
file with author). 
54. See, e.g., reporT of The governor’s Commission (Ryan Commission) on 
CapiTal punishmenT (2002) (suggesting reforms in Illinois); S. 44, 2004 Leg., 
Reg. Sess. (Cal. 2004) (establishing the California Commission on the Fair 
Administration of Justice);  2005-2006 Wisc. Legis. Serv. Act 60 (2005 A.B. 648) 
(implementing reforms recommended by the Avery Task Force).
55. Act of Aug. 3, 2006, ch. 184, 2006 N.C. Sess. Laws 184 (codified as amended 
at n.C. gen sTaT. §§ 15A-1460-15A-1470) (establishing an Innocence Inquiry 
Commission in North Carolina).  In 2003 the commission, which was composed 

of prominent judges, law enforcement officials, a public defender and law 
professors, issued a set of recommendations for eyewitness identification.
56. Act of July 9, 2003, 2003 Conn. Acts 03-242 (Reg. Sess.) (codified as 
amended at Conn. gen. sTaT. §§ 54-102g-j (2003)).
57. Editorial, Justice for Drumgold, BosTon gloBe, May 17, 2003, at A10.
58. Douglas Belkin, Some Ask for Mass. Innocence Panel, BosTon gloBe, Nov. 
11, 2003, at B3.
59. Maggie Mulvihill & Franci Richardson, Special Report:  Justice Denied; It’s 
Time for Age of Innocence:  A Call for Commission on Wrongful Convictions, 
BosTon heralD, May 7, 2004,  at 7.  See also Harvey A. Silverglate, Let us now 
praise framed up men, BosTon phoenix, April 9-15, 2004 (n.p), available at http://
bostonphoenix.com/boston/news_features/top/features/documents/03741848.
asp  (MACDL plans to petition SJC to ask, among other things, for court-imposed 
reforms of eyewitness identification procedures).  Reportedly, MACDL then-
President Andrew Good and attorney Barry Scheck of the New York Innocence 
Project met with then-Attorney General Thomas Reilly “threatening to sue” 
if Reilly did not act.  Comment of attorney Barry Scheck at 2006 Innocence 
Network Conference, Panel on Eyewitness Identification Reform, Seattle, 
Washington, March 18, 2006.  At the time of writing this article, MACDL still 
plans to sue.  Author’s telephone conversation with attorney Andrew Good, Sept. 
6, 2007.   
60. Id; see Mass. Gen. LaWs ch.211, §3 (2006).
61. Editorial, Freeing the innocent, finding the guilty, BosTon heralD, May 9, 
2004, at 22.
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statewide review of wrongful convictions.62  In opposition, Attorney 
General Thomas Reilly and the Massachusetts District Attorneys 
Association (“MDAA”) rejected the idea of an innocence commission 
with power “to force police, prosecutors and others involved in 
wrongful conviction cases to testify … about what went wrong.”63

In this climate of public discontent with the status quo, police and 
prosecutors took major steps toward reform.

IV. Law Enforcement Responses

Law enforcement responses, begun in the spring and summer 
of 2004, consisted of both local and statewide initiatives. In 
combination, these actions substantially advanced the continuing 
movement to reform police eyewitness identification procedures 
in the commonwealth.  Typically, reforms have been implemented 
by individual police departments, in response to training initiatives 
conducted by various district attorneys. Three major initiatives are: 
1. The Suffolk County/Boston Police Department Task Force on 
Eyewitness Evidence; 2. Police training by district attorneys in other 
counties; and 3. The MDAA/Attorney General’s “Justice Initiative.”

A. The Suffolk County/ Boston Police Department Task Force 
on Eyewitness Evidence

In March 2004, Suffolk County District Attorney Daniel Conley 
and Boston Police Commissioner Kathleen O’Toole announced 
the formation of a Task Force on Eyewitness Evidence.64 Citing the 
recent rash of overturned convictions in cases originating primarily in 
Boston,65 Conley and O’Toole charged the task force with “reviewing 
the investigative process for cases in which eyewitness identification 
was a significant issue, and recommending any appropriate changes 
in the means and manner of investigation.”66 The task force’s 
members included two Boston police superintendents, the Suffolk 
County first assistant district attorney, criminal defense lawyers 

and prominent experts in eyewitness identification. Its report, 
issued in July 2004, recommended wide-ranging reforms in the 
way eyewitness identification cases are investigated and prepared. 
Commissioner O’Toole and District Attorney Conley pledged to 
implement the recommended reforms promptly. 67 Soon afterwards, 
the Boston Police Department (“BPD”) adopted rules embodying 
the new identification protocols68 and appropriate training sessions 
were conducted at the Boston Police Academy.

The Suffolk/BPD reforms incorporate the entire array of practices 
recommended by the N.I.J. Guide.69  In addition, they go beyond 
the Guide in two significant respects. First, they require investigators 
either to use blind and sequential lineups, or, if an investigator finds 
it impracticable to do so, to “document any deviation and articulate 
the reason why [that] procedure could not be used.”70 Second, in a 
novel step, the recommendations include rigorous instructions for 
prosecutors handling identification cases.71 For example, prosecutors 
must investigate and document the identification evidence in 
great detail, including the suspect’s alibi and any eyewitness non-
identifications. Instead of presenting identification testimony to the 
grand jury through an investigator’s hearsay account, prosecutors 
must “use the Grand Jury to develop and document all the evidence 
concerning the description, the ID procedure, the crime scene, and the 
circumstantial evidence relevant to the identity of the perpetrator.”72 
Furthermore, either the first assistant district attorney or the chief 
homicide prosecutor must screen all felony prosecutions involving 
eyewitness identification, and a committee of senior prosecutors 
will review eyewitness cases that involve “complex investigations, 
difficult issues and close calls on charging decisions.”73 The task force 
report recommends ongoing training of personnel to implement the 
recommendations, and continuation of the task force to monitor the 
results.74 

In both scope and content, the Suffolk/BPD reforms establish a 
“gold standard” for reform nation-wide.75 If properly implemented, 
the reforms would thoroughly address the weaknesses of traditional 

62. Maggie Mulvihill, Probe Fingers Unit, BosTon heralD, May 8, 2004, at 7.
63. David Weber & Maggie Mulvihill, Prosecutors push self-policing plan, 
BosTon heralD, May 26, 2004, at 5.
64. See Daniel F. Conley, Our Duty to Free the Wrongfully Convicted, BosTon 
gloBe, March 19, 2004, at A15 (announcing creation of working group of police, 
prosecutors and defense attorneys).
65. The Task Force announcement closely followed the DNA exoneration of 
Anthony Powell, the fifth DNA exoneration in Boston (Suffolk County) since 
1997, if one includes Rodriguez Charles, whose innocence the prosecution does 
not concede.  See Fisher, supra note 8, at 29-30; see also David S. Beirnstein, 
Blind Spots, BosTon phoenix, April 23-29, 2004 (n.p), available at http://
bostonphoenix.com/boston/news_features/top/features/documents/03773010.
asp.  Neither Commissioner O’Toole nor District Attorney Conley had held their 
offices when the exonerees had been prosecuted and convicted.
66. See Executive Summary, Report of the Task Force on Eyewitness Evidence  
(July 2004), http://www.mass.gov/dasuffolk/docs/120904.html (hereinafter “Task 
Force Report”).
67. Ray Hainer, New police policies aim at wrongful convictions, The [hyDe 
park] BulleTin, Aug. 12, 2004, at 19. O’Toole promised to implement the 
policing reforms by September, 2004, after completion of mandatory training; 
Conley pledged to implement prosecution reforms immediately.

68. See BPD Rule 330, Procedures for Collection and Preservation of Eyewitness 
Identification Evidence; BPD Form 2986, Witness Preparation Form for Photos 
and Live Lineups.  Reportedly, similar reforms have been adopted by the 
three other Suffolk County municipal police departments:  Chelsea, Revere 
and Winthrop.  Telephone interview with Joshua Wall, First Assistant District 
Attorney, Suffolk Country District Attorney’s Office, March 15, 2006.
69. See supra text accompanying notes 19-30.
70. BPD Rule 330, Procedures for Collection and Preservation of Eyewitness 
Identification Evidence, “General Considerations;” §5(c) and (d); see also BPD 
Form 2986, Witness Preparation Form for Photos and Live Lineups, containing 
pre-viewing witness instructions.
71. Suffolk County was the first and only prosecution office in the nation to 
establish prosecution guidelines for evaluating identification cases. Doyle, supra 
note 1, at 204.
72. Task Force Report, supra note 66, “Instructions for Prosecutors Investigating 
an Identification Case,” para. 2.
73. Id., at 29.
74. Id.,  Part VI.
75. Statement of Dr. Gary Wells, Task Force member, quoted in Task Force 
Recommendations on Eyewitness Identification, 39 Prosecutor 16 (April 2005).
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police identification practices. However, as discussed below,76 the 
extent to which police are implementing the reforms is open to 
question.

B. Prosecutors’ Initiatives Outside of Suffolk County

In the summer and fall of 2004, a number of district attorneys held 
eyewitness identification training sessions for police, in which they 
urged departments in their counties to reform their practices along 
the lines recommended by the N.I.J. Guide.  They also asked police 
to use blind and sequential lineup procedures. For example, in July 
2004, Norfolk County District Attorney William Keating convened 
a meeting of all twenty-seven municipal police departments in the 
county, attended by more than 250 police officers.77 The meeting 
featured presentations by Detective-Lieutenant Kenneth Patenaude 
of the Northampton Police Department, a psychologist, a law 
professor, a crime victim, and a prosecutor. District Attorney Keating 
requested, “where practicable,” that all law enforcement agencies 
conducting criminal investigations to be prosecuted by his office use 
blind and sequential lineup procedures.78  Reportedly, most Norfolk 
County police departments responded by reforming their methods 
of gathering and documenting eyewitness identification evidence.79 
In some Norfolk County departments, such as Wellesley, compliance 
extended to adopting new written protocols and witness instruction 
forms, which were reinforced by further training.80 

After the Norfolk County training, training sessions were 
conducted by the district attorneys of the Northern (Middlesex),81 
Cape and Islands,82 and Berkshire83 Districts. At least some other 
district attorneys have also trained police in the new procedures.84 
The extent to which police departments in the commonwealth have 

adopted recommended changes in identification procedures is further 
discussed below.85 

C. MDAA/Attorney General’s “Justice Initiative”

In May 2004, public pressure existed to establish a broadly 
representative Massachusetts “innocence commission,” armed with 
subpoena power, to investigate wrongful convictions and propose 
needed reforms. “Adamantly opposed” to this idea, the MDAA and 
the attorney general announced their own response to the problem of 
wrongful convictions.86 Their project, named the “Justice Initiative,” 
undertook to study the recent Massachusetts exonerations of convicted 
persons to determine “what went wrong.” It sought also to study the 
criminal justice system as a whole to “identify systemic problems 
and propose improvements in the investigation and prosecution of 
criminal cases.”87 The Justice Initiative Report addressed a number 
of systemic issues,88 but reserved its most detailed and extensive 
recommendations for changing police practices for eyewitness 
identification. The report recommends that Massachusetts police 
departments adopt the procedures recommended by the N.I.J. Guide, 
as supplemented by N.I.J. electronic training materials.89 It further 
recommends distribution of the Guide to all police officers, along with 
training in its procedures. An appendix to the report contains sample 
police reporting forms developed for use in Middlesex County.

In at least two noteworthy respects, the report’s recommendations 
for reform are more conservative than those already in use by many 
Massachusetts police departments. Citing a controversial pilot 
study in Illinois that questions the reliability of sequential lineup 
procedures, the report explicitly declines to “mandate” sequential 
photo or live lineups.90 It also expresses doubts about the feasibility of 

76. See infra text accompanying notes 127-45. 
77. Author’s telephone interview with Norfolk County First Assistant District 
Attorney Dennis Mahoney, March 3, 2006.  
78. Letter from William R. Keating, Norfolk District Attorney, in seminar 
materials, cited supra note 33.
79. According to Norfolk County First Assistant District Attorney Dennis 
Mahoney, most police reports reviewed by his office show adoption of both blind 
and sequential lineups. Author’s telephone interview, March 3, 2006.
80. See Wellesley Police Department, “Eyewitness Identification,” Policy & 
Procedure No. 1.12 (March 25, 2005).  The Wellesley Police Department also 
devised witness instruction forms for show-ups, live lineups, photo arrays and 
voice identification lineups.   The Wellesley police identification procedures apply 
to all criminal investigations, including misdemeanors like shoplifting.
81. See supra note 40.
82. The Cape and Islands District Attorney’s Office held well-attended trainings 
on eyewitness identification procedures for police in October, 2004, on Cape 
Cod and on Martha’s Vineyard.  The trainings also covered Commonwealth v. 
DiGiambattista, 442 Mass. 423 (2004), and the amendment to Mass. R. Crim. P. 
14. Telephone Interview with Michael Trudeau, Cape and Islands First Assistant 
District Attorney (Oct. 16, 2006).
83. In September, 2004, the Berkshire County District Attorney’s Office 
conducted an identification procedures training for law enforcement agents.  
Email communication to author from Geline W. Williams, Executive Director, 
Massachusetts District Attorneys Association (October 24, 2006).    
84. Both the Essex County and Hampden County District Attorneys have also 
trained police in the new identification procedures. Telephone interviews with 
Essex County First Assistant District Attorney John Dawley, December 4, 2006 
and, on September 18, 2006, with officer at Southwick Police Department.   The 
author has not been able to discover the extent of police training activities by 
other Massachusetts district attorneys.

85. See infra note 95.
86. David Weber & Maggie Mulvihill, Prosecutors push self-policing plan, 
BosTon heralD, May 26, 2004, at   5.  Of the innocence commission idea, 
the Herald quoted District Attorney Martha Coakley as saying: “I think it’s 
redundant. I think we can do it better, we can do it more quickly, and we can 
move ahead to fix it so it doesn’t happen again instead of spending a lot of time 
with the bureaucracy that’s going to send out subpoenas and sit for months and 
issue a thing that no one will read.”
87. Justice Initiative Report, supra note 4, at 5.
88. The report recommended electronically recording interrogations, id. at 14, 
significantly expanding the resources available for the testing of DNA and other 
forensic evidence, id. at 14-18, better training for police officers and prosecutors, 
especially with respect to investigative procedures, id. at 18-20, and increasing 
the salaries for prosecutors and public defense attorneys in order to increase the 
retention rate of experienced attorneys, id. at 20-21.
89. Justice Initiative Report, supra note 4, § I(a).  See N.I.J. Special Report, 
Eyewitness Evidence:  A Trainer’s Manual for Law Enforcement (2003), available 
at  http://www.ojp.usdoj.gov/nij/pubs-sum/188678.htm.  
90. Justice Initiative Report, supra note 4, § I(c)(i), I(d)(i) at 10-12. The report 
also cites scientific literature suggesting that sequential arrays are less reliable 
than simultaneous arrays, and notes the N.I.J.’s failure to state a preference for 
sequential presentation.  See Sheri H. Mecklenburg, Report to the Legislature 
of the State of Illinois: The Illinois Pilot Program on Sequential Double-Blind 
Identification Procedures (March, 2006), available at http://www.psychology.
iastate.edu/faculty/gwells/Illinois_Report.pdf .For criticism of the Mecklenburg 
report as scientifically flawed, see, e.g., Attorney General of Wisconsin, Response 
to the Chicago Report on Eyewitness Identification Procedures (July 21, 2006), 
available at www.doj.state.wi.us/dles/tns/ILRptResponse.pdf; see also Roy 
S. Malpass, A Policy Evaluation of Simultaneous and Sequential Lineups, 12 
psyChol., puB. pol’y & l. 394 (2006) (arguing that simultaneous lineups are in 
some instances superior to sequential lineups).
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five responding chiefs reported having adopted reform procedures.95  
Although most reform departments were located in Middlesex, 
Norfolk and Suffolk Counties, others were spread throughout the 
commonwealth.96  Thus, before the Justice Initiative Report appeared, 
eyewitness identification reform had likely taken root in a significant 
number of departments. Yet the report’s recommendations, carrying 
the imprimatur of both the MDAA and the attorney general, increase 
the likelihood that, over time, the reform movement will affect 
practices in every police department in the commonwealth. 

V. Issues for the Future 

A. The Role of the Courts

Alive to the risk that mistaken eyewitness identifications pose to 
accurate fact finding,97 the SJC has adopted important safeguards 
against conviction on the basis of unreliable eyewitness evidence.98 
In the future, as defense lawyers seek by various means99 to discover, 

blind administration of lineups in small police departments.91

Although the MDAA initially stated its intention to complete the 
report by the end of summer 2004,92 it did not appear until September 
2006. Whether or not, as critics claimed, this delay “stalled the 
Legislature for two years,”93 announcement of the Justice Initiative 
does seem to have deflated the media’s enthusiasm for establishing 
a Massachusetts innocence commission. Also, by the time the 
report appeared, at least seven of the commonwealth’s eleven district 
attorneys had trained police in the new eyewitness identification 
procedures.94 Together, these trainings reached personnel from more 
than half of the state’s police departments. As discussed immediately 
below, many officers were also exposed to the new procedures as part 
of training sponsored by the Municipal Police Training Committee 
(“MPTC”). 

Because no entity keeps track of identification reform statewide, 
the number of Massachusetts police departments that have adopted 
the new procedures is unknown.  Responding to an email survey of 
328 Massachusetts police chiefs in 2006, thirty-seven of the fifty-

91. Justice Initiative Report, supra note 4, § I(c)(iii) and I(d)(iii), at 12. The 
report recommends the use of blind administration, subject to a “forceful 
caveat” regarding situations where, either because the department is too small 
or for some other reason, blind administration is impractical.  In that case, 
the report encourages departments to adopt other safeguards “to ensure that 
[the investigator] is not in a position to unintentionally influence the witness’s 
selection.” The report offers no guidance to police departments on how to avoid 
administrator influence on witnesses in non-blind arrays.  Compare the “folder 
system,” used in some police departments outside Massachusetts, that has been 
devised to guard against administrator influence of the witness in small police 
departments.  See “The Folder System”: A Recommended Practice for the ‘Blind’ 
Administration of Eyewitness Procedures For Small Police Departments With 
Limited Resources, published by The Innocence Project (on file with the author);  
MoDel PoliCy AnD ProCeDure For EyeWiTness IDenTifiCaTion, supra note 23, 
at 12-14; see also Amy Klobuchar et al., Improving Eyewitness Identifications:  
Hennepin County’s Blind Sequential Lineup Pilot Project, 4 CarDoZo puB. l. 
pol’y & eThiCs J. 381, 406-09 (2006) (discussing implementation of blind 
administration in small Minnesota departments, and development of laptop 
computer lineup administration).
92. See Jonathan Saltzman, Prosecutors Target Wrongful Convictions, BosTon 
gloBe, May 26, 2004, at B1.
93. See, e.g.,  David S. Bernstein, Justice Delayed:  Tom Reilly’s initiative on 
wrongful convictions stalled the legislature for two years—for what?, BosTon 
phoenix, Feb. 15, 2006, available at http://thephoenix.com/article_ektid4260.
aspx.
94. By sharing early drafts of the major elements of reform procedures with 
its members, the Justice Initiative reportedly influenced the content of those 
trainings.  Author’s telephone conversation with Essex County First Assistant 
District Attorney John Dawley, December 4, 2006.
95. With the support of the Massachusetts Chiefs of Police Association (MCOPA), 
the author sent a questionnaire to 328 of its members in the summer and fall, 
2006.  Fifty-five chiefs (17%) responded. Thirty-seven departments reported 
having adopted reform procedures, including, mostly, written protocols requiring 
the use of blind, sequential lineups. Significantly, in response to the question: “If   
... regional training [were offered] on eyewitness identification procedures, would 
you likely send officers for training?,” 52 of the 55 responding chiefs answered 
“Yes.”
96. Twenty-four of the 37 reform departments are in Middlesex (sixteen), Norfolk 

(six) and Suffolk (two) Counties. With the exception of Plymouth County, at least 
one police department in every county reported adopting reform procedures.
97. “There is no question that the danger of mistaken identification by a victim or 
a witness poses a real threat to the truth finding process of criminal trials. Indeed, 
mistaken identification is believed widely to be the primary cause of erroneous 
convictions.”  Commonwealth v. Johnson, 420 Mass. 458, 465 (1995).
98. See Commonwealth v. Vardinski,  438 Mass. 444, 448 (2003)  (reversible 
error to restrict defendant’s cross-examination designed to show that post-
identification police conduct boosted witness’s confidence in the accuracy 
of his identification); Commonwealth v. Santoli, 424 Mass. 837, 845 (1997) 
(directing lower courts to refrain from issuing jury instructions suggesting that 
“the certainty with which a person makes an identification is a valid indicator of 
the accuracy of the recollection”); Commonwealth v. Johnson, 420 Mass. 458, 
464-65 (1995) (in contrast to weak Federal constitutional due process standard 
of Manson v. Brathwaite, 432 U.S. 98 (1977), state constitutional due process 
bars admission of unnecessarily suggestive identifications, even if they are 
reliable); Commonwealth v. Cuffie, 414 Mass. 632, 644 app. (1993) (amending 
Telfaire-Rodriguez instructions to remove language potentially prejudicial to 
defendant); Commonwealth v. Pressley, 390 Mass. 617, 620 (1983) (entitling 
defendant, on request, to jury instruction on “good faith error” in identification); 
Commonwealth v. Rodriguez, 378 Mass. 296, 302 (1979) (adopting instructions 
of United States v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972), for assessing reliability 
of eyewitness identification testimony); Commonwealth v. Vardinski, 53 Mass. 
App. Ct. 307, 311-12 & n.4 (2001), aff’d, 438 Mass. 444 (2003) (citing N.I.J. 
Guide’s prohibition on giving post-identification confirming feedback to witness 
as consistent with “approved” identification procedures in Massachusetts; see 
also mass.r.Crim.p. 14(a)(1)(A)(viii), mandating automatic pretrial disclosure of 
identification procedures, discussed supra at text accompanying notes 38-41.
99. Based on police failure to adopt, or follow, elements of the scientific 
reform agenda, defense attorneys will press judges to order discovery of police 
identification protocols and training materials, suppress identifications, admit 
expert testimony, and give cautionary jury instructions.  A juror’s awareness 
that police identification procedures in a given case fall short of recognized 
“best practices” might influence the verdict.  See James M.  Lampinen et al., 
The Reactions of Mock Jurors to the Department of Justice Guidelines for the 
Collection and Preservation of Eyewitness Evidence,  BasiC anD applieD soCial 
psyChology, 27(2),155–62  (Robert M. Arkin ed., 2005) (study shows that 
failure to follow recommended Department of Justice guidelines for conducting 
eyewitness identifications made mock jurors less likely to convict). 
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Safety.104 All full-time municipal police officers must receive both 
basic and regular in-service training, for which the MPTC has power 
to prescribe the curriculum.105 The MPTC also has the power to 
require specialized training for promoted officers, including newly 
appointed detectives.106 

Given its power under existing law, the MPTC could ensure that 
every Massachusetts police officer is trained in the new eyewitness 
identification procedures, by certified instructors, under a set, uniform 
curriculum. To an extent, the MPTC has pursued this goal. Thus, 
since 2005, its in-service training curriculum has instructed police in 
the new eyewitness identification protocols.107 However, the extent 
to which such training has actually reached the bulk of current police 
officers, or is included in basic recruit training, is open to question.

A series of official reports over the past fifteen years call into question 
the effectiveness of police training programs in the commonwealth. 
According to the St. Clair Committee’s report on the Boston Police 
Department in 1992, “[o]fficers [said] that training for supervisors, in-
service personnel, detectives, [and others] was either entirely lacking 
or dangerously inadequate, given the needs of Boston officers.”108 For 
example, “[a] number of officers reported that the in-service training 
has become a joke…. Many officers admitted to the Committee that 
they have stopped going to in-service training…. The perception is 
that … in-service training has become a low priority.”109 Also, ”[t]here 
appears to be no special training for detectives: when patrol officers 
are promoted, they are simply assigned to a unit and expected to learn 
‘on the job.’”110  In 2004, the Healey Commission report echoed these 
criticisms: “[t]he in-service curriculum for municipal police officers in 
all areas of the Massachusetts criminal justice system has not been able 
to keep pace with the evolving demands being placed upon criminal 
justice personnel,”111 and “departments have turned to private … 
vendors for the majority of their specialized training needs.”112 The 
commission found that the MPTC has been unable to set and enforce 

expose, and sanction police failure to employ scientifically reliable 
procedures, the SJC might impose additional safeguards. These might 
include, for example, requiring trial judges to give cautionary jury 
instructions regarding an investigator’s failure to follow best eyewitness 
identification practices.100 Although such rulings can be expected to 
encourage police departments to adopt and implement reforms,101 
judicial safeguards are by nature incremental and limited.102 For the 
prospect of more sweeping reform measures, we must look to the 
executive and the legislature.

B. Police Training

Ideally, eyewitness identification procedures would be set forth in 
written protocols incorporated in each police department’s operations 
manual, and reflected in reporting forms designed to document the 
procedures used in each case. Police would be trained in use of the 
protocols and the forms, and supervisors would regularly monitor 
their compliance. In a number of Massachusetts police departments, 
such as Boston, Cambridge, Carlisle, Chelsea, Cohasset, Framingham, 
Northampton and Wellesley, written policies and forms do exist, and 
police have been trained in their use. Statewide, however, only a small 
number of departments reportedly have written policies on eyewitness 
identification procedure.103 The current reform movement has largely 
advanced by training police to use the new methods. In the absence 
of a legislative or judicial mandate compelling departments to adopt 
reform measures, training remains the most likely instrument of 
further change. 

To understand how change through training might occur, one 
must consider the state of police training in the commonwealth. 
The responsibility and authority to set the training standards and 
curriculum for all Massachusetts municipal police officers rests with 
the MPTC, which is an agency of the Executive Office of Public 

100. Compare Commonwealth v. DiGiambattista, 442 Mass. 423, 447-48 (2004)  
(interrogating officers’ failure to “preserve an accurate and complete recording of 
[an] interrogation” will entitle defendant to instruction cautioning jury that “they 
should weigh evidence of the defendant’s alleged statement with great caution and 
care;” in cases where voluntariness is a live issue, jury would also be instructed 
that absence of recording permits them to find that commonwealth had failed to 
prove statement was voluntary.); David M. Siegel, Criminal Law: A New Regime 
of Electronic Recording of Police Interrogations, 89 Mass. l. rev. 171 (2006).
101. Reportedly, the DiGiambattista decision has led police to change 
interrogation practices.  See Noah Schaffer, Tale of the Tape, 35 mass. laW. 
Wkly. 1 (April 2, 2007) (on file with author) (increased police recording of 
interrogations since DiGiambattista);  David E. Frank, Defense lawyers reap 
benefits of ruling on taped confessions, 34 mass. laW. Wkly. 65 (September 12, 
2005) (“prosecutors seem resigned to the notion that all future confessions should 
be tape-recorded”).  
102. See Win S. Collins, Improving Eyewitness Evidence Collection Procedures 
in Wisconsin, 2003 WisC. L. Rev. 529, 551 (arguing that judicial regulation of 
suggestive identification procedures is “at best, an inefficient solution to the 
problem of misidentification,” and that “[l]itigation safeguards are simply …an 
inadequate means of catching and correcting eyewitness error”).
103. Interview with John Scheft, Law Enforcement Dimensions, Arlington, 
Massachusetts, July 11, 2006. According to Mr. Scheft, some departments have no 
written policies at all.
104. See mass. gen. laWs ch. 41, §96B (2006).  Created by statute in 1964, the 

committee was later renamed the Criminal Justice Training Council, see Taylor, 
supra note 2, at 11.  In 2002, the committee was given its current name, see St. 
2002, c. 196. 
105. mass. gen. laWs ch. 41, § 96B (2006). In-service training is required 
for every police officer, including supervisors, detectives and patrol officers.  
Although secondary sources commonly refer to an in-service training requirement 
of forty hours per year, the statute simply requires in-service officers to receive 
training “at such intervals and for such periods as said [municipal police] 
department may determine.” Id. 
106. Id. (All promoted officers “shall… complete such other courses of 
supervisory training as said committee may determine.”).
107. Email communication from John Sofis Scheft, Law Enforcement Dimensions 
(March 19, 2007).
108. Report of the BPD Management Review Committee, submitted to Mayor 
Raymond L. Flynn, January 14, 1992, at 70.
109. Id. at 73.
110. Id. at 74.
111. Final Report, Governor’s Commission on Criminal Justice Innovation (2004) 
(hereinafter “Healey Commission Report”) at 70  (“[A]n increasing number of 
municipal police departments ... are no longer attending the prescribed annual 
in-service training.”).
112. Id. at 72. Several private vendors operate in Massachusetts, including Law 
Enforcement Dimensions (www.ledimensions.com) and Commonwealth Police 
Services (www.commonwealthpolice.net).
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veteran officers. Each department chooses whether to send its officers 
to MPTC training sites, to conduct its own training, or to contract 
with private vendors of training services.121 Instructors outside of 
MPTC courses are free to use or ignore the MPTC lesson plan, and 
therefore to train police either in traditional or reform identification 
procedures. If these conditions exist, statewide training in new 
eyewitness identification procedures cannot be ensured. Unless, 
in that case, either the legislature or the judiciary intervenes, the 
progress of reform will continue to depend upon the initiatives of 
individual district attorneys and the discretion of particular police 
chiefs. In the interim, many Massachusetts police departments will 
continue to use identification procedures whose unreliability is 
generally acknowledged. 

C. The Case for Legislative Action: The Wisconsin Model

As discussed above,122 the Massachusetts legislature has been 
understandably reluctant to prescribe particular investigative 
procedures that police must follow.  However, on any reading of the 
facts regarding training, the legislature could advance the reform 
process in two less intrusive ways. First, the legislature could increase 
the funds available for statewide training in eyewitness identification 
procedures.123  Second, following the examples of Wisconsin124 and 
Virginia,125 it could require police departments to evaluate, and 
consider revising, their eyewitness identification practices. Under 
the Wisconsin statute, every police force must adopt written policies 
for collecting eyewitness identification evidence, “designed to reduce 
the potential for erroneous identifications.” These policies must be 
reviewed biennially. In developing their policies, departments must 
consider “model policies and policies adopted by other jurisdictions,” 
and consider including practices “to enhance the objectivity 
and reliability of eyewitness identifications and to minimize the 
possibility of mistaken identifications.”  These include documenting 

uniform training curricula113 or instructor certification.114 The factors 
blamed for these failures include 1) inadequate funding; 2) a lack 
of consensus on the value of training; and 3) the ”inability of many 
agency heads to fund the replacement costs associated with sending 
personnel to training.”115 In 2006, the Justice Initiative endorsed the 
Healey Commission recommendations, noting the continued under-
funding of the MPTC, and the absence of any requirement that police 
officers “routinely receive a standard, high-quality curriculum….”116 
The Justice Initiative also recommended strict enforcement of in-
service training requirements for veteran officers.117 

In communications to the author, the MPTC contradicted the 
above-mentioned findings of the Healey Commission, which it 
claimed were inaccurate.118 According to the committee’s director 
of training, the curricula for both basic recruits and veteran officers 
are standardized and carefully monitored by the MPTC. Police 
departments have in fact been complying with annual in-service 
training requirements set by the MPTC, and all training is conducted 
by MPTC certified instructors. Furthermore, instruction in the new 
eyewitness identification procedures is included in the standard recruit 
curriculum, and was required as part of the “legal update” segment of 
in-service training for veteran officers in both 2005 and 2006.

It is hard to know what to make of these conflicting accounts of 
the operation of police training programs in the commonwealth.119 
If the MPTC is in fact training all recruits and veteran police officers 
to conduct identification procedures under reform protocols, within 
a few years that process should result in statewide reform, obviating 
any need for legislative or judicial action. If, however, the Healey 
Commission account — which anecdotal evidence supports120 — is 
correct, the prospects for universal adoption of reform identification 
procedures in Massachusetts are less certain. To the extent that 
the MPTC is not effectively performing its statutory role, each of 
the commonwealth’s 353 police departments controls the timing, 
content, and teacher qualifications of training for its recruits and 

113. See, e.g., Healey Commission Report, supra note 111, at 65 (MPTC lacks funds 
to monitor basic recruit instruction to ensure use of prescribed uniform curriculum) 
and 77 (“The MPTC must oversee and coordinate the curriculum being presented 
at each academy site and develop a plan to uniformly implement an updated version 
of the recruit curriculum.”).
114. Healey Commission Report, supra note 111, at 77 (“The current instructor 
certification process has not been invoked in recent years.”).
115. Id.
116. Justice Initiative Report, supra note 4, at 18-19.
117. Justice Initiative Report, supra note 4, at 19.
118. This paragraph relies on email correspondence from Mary Lou Powers, 
Director of Training for the MPTC, September 26 and 27, 2006, on file with the 
author.  According to Ms. Powers, the Healey Commission did not contact  the 
MPTC about any of the information in its report.     
119. The authors of the relevant chapter of the Healey Commission Report 
have not responded to the author’s request for their comment on the MPTC’s 
disagreements with their Report. 
120. The author’s interviews with several persons knowledgeable about police 
training support the Healey Commission view.  For example, police trainer John 
Scheft reports that some recruit trainers have not been certified as instructors, and 
that academy recruit testing is not standardized. Email from John Sofis Scheft, 
Law Enforcement Dimensions to author (March 23, 2007) (on file with author). 
Furthermore, an examination of study and training materials prepared by private 

vendors in the commonwealth confirms the view that, depending on the identity 
of the training entity, police will be instructed either in traditional or reform 
identification procedures. Compare John S. SChefT, Criminal proCeDure: sTaTion 
guiDe, pt. 6  (2006) (explaining the new eyewitness identification procedures) 
with massaChuseTTs poliCe insTiTuTe, poliCe Desk referenCe To Criminal 
invesTigaTion proCeDures, ch. 8 (2005)   (discussing, in traditional fashion, only 
the constitutional constraints on admissibility of identification evidence under the 
Sixth Amendment and the Due Process Clause).
121. According to the commission, the curriculum for in-service training is 
determined by each MPTC regional academy director in consultation with area 
chiefs and officers.  Healey Commission Report, supra note 111, at 65.
122. See text accompanying note 50.
123. See Collins, supra note 102, at 562-63 (recommending that the Wisconsin 
legislature take this approach).
124. 2005-2006 Wis Sess. Laws 60 (A.B. 648), Wis. sTaT. § 175.50 (2006). 
Earlier in 2005, the Wisconsin attorney general issued a model eyewitness 
identification policy, recommending blind, sequential and other reform 
procedures. See MoDel PoliCy AnD ProCeDure For EyeWiTness IDenTifiCaTion, 
supra note 23.
125. 2005 Virginia Laws ch. 187 (H.B. 2632), va. CoDe ann. § 19.2-390.02 
(2006); see also H. R. 50, 2007-08 Leg. Sess. (Vt. 2007) (legislative bill that 
would require law enforcement agencies to establish photographic and live lineup 
rules complying with certain requirements).
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identification procedures are complying with the new protocols, the 
author conducted, with student assistance, a pilot study of public 
defender case files opened in 2005 and 2006.128 A sample of 197 
serious cases, in fifty-three of which ID procedures were conducted, 
was drawn from two counties that have reported widespread adoption 
of, and training in, reform protocols: Suffolk (principally the BPD)129 
and Middlesex.130 The study results suggest that, in several important 
respects, police practices either fall short of those required by the 
reform protocols in force, or are incompletely documented. Despite 
the limitations inherent in these data,131 the issue of compliance, 
discussed below, deserves further attention from policy-makers and 
trainers of police. 

I shall restrict this discussion of compliance to the twenty-three 
photo arrays conducted by the BPD132 and police in Middlesex 
County. Police conducting photo arrays in both Boston and 
Middlesex County are either required or urged to employ three 
procedures: 1) blind administration, 2) sequential presentation, and 
3) after viewing, obtain and record the witness’s level of confidence 
in the identification, “in his or her own words.” 133 The relevant 
protocols also stress the need for police to document these practices 
in each case.134 This is important because, in complying with their 
obligation under Massachusetts Rule of Criminal Procedure 14 to 
disclose identification procedures to the defense, prosecutors depend 
upon the contents of police reports. In practice, they tend to comply 
with Rule 14 simply by turning over identification checklists, police 
reports, and other relevant documents prepared by the police.135

the identification procedure and outcome, minimizing factors that 
might inflate the witness’s confidence in the identification and, 
to the extent feasible, using blind and sequential procedures. By 
following the Wisconsin model, the Massachusetts legislature would 
protect the discretion of police departments to choose identification 
procedures most suitable for local conditions, while at the same 
time directing their attention to the merits of substituting “best 
practices” for traditional methods. Although such legislation would 
not itself achieve uniformity, it would focus attention on and provide 
information about policies and procedures in force throughout the 
commonwealth.126 It might also foster an ultimate move toward 
adoption of uniform procedures and standardized training in those 
procedures. 

D. Implementation of Reform Policies: Report of a Pilot Study

As is well known, neither changes in official police investigative 
policy nor follow-up training of officers necessarily results in changed 
practices in the field.127  Police departments might adopt reform 
eyewitness identification protocols and train officers in their use, but 
traditional practices might persist.  Thorough, periodic monitoring 
and evaluation of investigative practices are essential to ensure that 
the new policies are implemented and, if officers find compliance 
problematic, that solutions are found to address the problems. 

In order to gauge the extent to which Massachusetts police officers 
from departments that have adopted recommended eyewitness 

126. The Wisconsin legislation does not make police department ID policies 
public.  Therefore, as in Massachusetts at the present time, the existence 
and content of such policies would only be discoverable by requests to each 
department for voluntary disclosure, FOIA requests to each department or, in 
litigation of cases involving identification procedures, case-by-case discovery 
requests.
127. See, e.g., DaviD  A. Harris, gooD Cops: The Case for prevenTive poliCing 
154-55 (2005) (comparing the difficulty of changing police culture to “bending 
granite”).  “Whether the resistance comes from policing’s quasi-military rank 
structure or from something else, most agree that police departments strongly 
resist change.” Id.
128. This work was performed under the author’s supervision by Vanessa 
D’Anna, Boston University Law School Class of 2007, and Nicholas Beshara, 
Boston University Law School Class of 2006.  For the results of a national survey 
of police eyewitness identification practices, see Wogalter et al., A National 
Survey of US Police on Preparation and Conduct of Identification Lineups, 10 
psyChol. Crime & laW 69 (Mar. 2004).
129. In the Boston CPCS office, serving clients charged in Boston and other 
towns in Suffolk County, we reviewed 116 cases involving at least one of the 
following charges: (1) sexual assault, rape, or indecent assault and battery, (2) 
robbery, (3) breaking and entering, (4) assault and battery, (5) home invasion, 
(6) kidnapping, (7) murder or attempted murder, (8) voluntary manslaughter. Of 
the 116 cases reviewed, 29 (25%) involved the use of eyewitness identification 
procedures (“ID cases”). 
   The Suffolk ID cases were investigated by the police departments of Boston 
(24), Revere (one), Chelsea (two), and the MBTA (two).  Because 83% of the 
Suffolk sample involved BPD cases, whose characteristics proved similar to those 
of cases we reviewed from the other Suffolk County police departments, we focus 
this discussion on the BPD cases.
130. In the Cambridge CPCS office we reviewed 81 Middlesex County cases 
involving the same serious charges as in Suffolk. Of the cases reviewed, 24 (30%) 
involved the use of eyewitness identification procedures (“ID cases”), conducted 
by the following police departments: Arlington (two), Belmont (one), Burlington 
(one), Cambridge (four), Everett (three), Framingham (three), Malden (one), 
MBTA (one), Medford (one), Melrose (one), Newton (two), Somerville (four), 

Watertown (two), Wilmington (two), and Woburn (one).  Agents of more than one 
police department participated in some of the identification procedures.  
   For the combined Middlesex and Suffolk samples, ID procedures took place in 
27% (53 of 197) of the cases screened.
131. Defense files reveal ID procedures in cases resulting in prosecution, but not 
in cases that police investigators dropped because, for example, the procedures 
yielded no identification of a viable suspect.  Also, defense files might fail to 
include significant documents relating to identification, to which the defense had 
access.  With these limitations in mind, the author supplemented information 
gleaned from the defense files by conducting interviews with a number of 
knowledgeable police officers, prosecutors and police trainers.
132. Four more photo arrays were conducted by Suffolk County police 
departments outside of Boston, for a total of 27 photographic arrays in the Suffolk 
County case sample.
133. BPD Rule 330, §5D requires blind, sequential presentation of photo arrays. If 
the witness positively identifies a suspect in the photo array, then the administrator 
must “ask him/her to state how certain he/she is, in his/her own words,” and then 
must “[d]ocument in an investigative report the exact words that [the witness] 
uses.” Rule 330, §5E. Rule 330 also states that if compliance with one of its 
requirements is impracticable, then “the investigator must document any deviation 
and articulate the reason why the standard procedure could not be used.” Rule 
330, “General Considerations.” Similarly, the Middlesex County Guidelines form 
urges the use of blind, sequential photo arrays. §III.B-C. Although the guidelines 
additionally require the administrator of the photo array to “[r]ecord the witness’s 
own words and any spontaneous comments,” they do not specifically mention 
“statements of confidence.”  See §III.F(4). The guidelines do, however, require the 
administrator of the photo array to give the following instruction to the witness: 
“As you look at each photo, if your see someone that you recognize, please tell 
me how you know the person, and in your own words, how sure you are of the 
identification.” §III.E(10).
134. See BPD Rule 330, §5F; Middlesex Guidelines, supra note 133, §III.F.
135. Thus, the “Identification Procedures” portion of the “Commonwealth 
Certificate of Compliance” with Rule 14 typically recites, “[t]he Commonwealth 
is presently unaware of any other identification procedures other than those 
detailed in the provided police reports or attachments hereto.”   
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Witness Advice Forms. Before conducting a photographic array, 
both Middlesex and BPD policies require the administering officer 
to read and explain instructions to the witness. The instructions are 
displayed on a form that must be signed by both the witness and 
the officer.136 The forms include instructions that the witness will be 
shown photos that might or might not include a picture of the person 
who committed the crime. 

Documentation of Procedures. Although both Boston and the 
Middlesex County departments require police to document 
their identification procedures, the two jurisdictions approach 
documentation differently. Middlesex takes a structured approach, 
in which police are instructed to fill out detailed report forms. These 
require officers to indicate by check marks that the procedure was 
either “sequential (one-by-one)” or “simultaneous (all at once),” 
and either “blind presenter (no information regarding suspect)” or 
“traditional presenter.” Although no space is expressly provided for 
witness “statements of confidence,” lined spaces exist for “Witness 
Identification Statements.”  The BPD, in contrast, does not use 
structured forms. Instead, Boston police are required to document 
details of the procedure in the narrative portion of a separate 
investigative report.137 In the case files the pilot study examined, 
neither form of documentation consistently revealed whether or 
not blind or sequential photo arrays had been conducted.138 Nor, 
more strikingly, did either form of report document the identifying 
witness’s level of confidence in the witness’s own words.

Table A, below, summarizes the extent of police compliance with 
the requirements discussed above, insofar as documentation contained 
in the defense files revealed. These findings are discussed below.

136. “Witness Preparation Form – Photo and Live Lineups,” BPD Form 2986;  
Middlesex County District Attorney, “Report of Photo Array Identification 
Procedure.”
137. BPD Rule 330 §5 F.
138. As shown in Table A, below, the Middlesex County police identification 

checklists did often specify whether the photo arrays were presented sequentially, 
and BPD police reports often at least implied that they were administered blindly.
139. All of these photo arrays were conducted by police departments that, in 
response to the survey discussed supra at text accompanying note 95, indicated 
that they had adopted reform eyewitness identification procedures.

Table A.
Photo Arrays Conducted139 

Number of photo-ID procedures 12

Number of arrays in which 
police documented identifying 
witnesses’ statements of 
confidence in their exact words

Number of arrays for which 
police indicated that photos 
were presented sequentially/ 
simultaneously/unspecified 

Number of arrays in which 
case documents indicated that 
the administrator of array was 
blind/non-blind/unspecified

6/1/5

0/0/12

2

11 

2/7/2

6/2/3

2

Boston Police 
Department 
(Suffolk 
County)

Middlesex 
County
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Findings: Blind Administration. While almost half of the 
BPD police reports showed evidence of blind administration, in 
Middlesex, where police are urged but not required to use the blind 
method,140 only two of eleven photo arrays were recorded as blind. 
Strikingly, on five of the seven completed Middlesex photo array 
checklists, the officer did indicate whether the photographs were 
presented sequentially or simultaneously, but failed to check either 
“blind presenter” or “traditional presenter.” In four of those cases, the 
officer showed the photographs sequentially. Because scientists have 
warned about the special danger of suggestion from conducting non-
blind lineups sequentially,141 this is worrisome. Considering local 
anecdotal evidence indicating a degree of police resistance to blind 
presentation,142 these data suggest a need to address the obstacles to 
implementation of this key reform.143

Findings: Sequential Presentation. Of the eight Middlesex photo 
arrays for which we found checklist forms, six were conducted 
sequentially and two simultaneously. For the remaining three arrays, 
the pilot study found no documentation of the method of presenting 
the photographs.

BPD officers are required to document their ID procedures 
thoroughly in a separate police report. The police reports in our 
sample case files did not comply with that requirement. Although 
nine of the twelve BPD case files involving photo arrays contained 
signed Witness Preparation Forms, indicating that the photographs 
would be shown sequentially, none of the corresponding police 
reports reported the method of presentation. Possibly one could infer 
from the signed forms that the announced sequential procedure was 
in fact followed. However, as the following paragraph demonstrates, 
some police might instruct a witness one way and act in another. 

Regardless, these data suggest a pattern of non-compliance with the 
BPD’s documentation requirements.

Findings: Statements of Witness Confidence. 
A police officer who administers a photo array is either required 

(BPD) or urged (Middlesex) to ask an identifying witness to indicate 
“in your own words how certain you are of the identification.” 
The pilot study data suggest a pattern of non-compliance with this 
important component of eyewitness identification reform. In the 
Suffolk and Middlesex cases combined, out of 18 arrays that resulted 
in identifications, we found only four verbatim statements of witness 
confidence. In most cases, police instead used conclusory language of 
the sort typically used to report traditional identification procedures. 
Examples include “the victim positively identified photograph # 06,” 
“the victim identified suspect photo #5,” and the witness “picked [the 
suspect] out of a photo lineup.” None of these statements satisfies 
the requirement that a police investigator must “[d]ocument in an 
investigative report the exact words that [the witness] uses.”144 

The data on police show-up procedures were similar: out of 
nineteen witness identifications in show-ups,145 we found only two 
statements of certainty. This degree of non-compliance suggests the 
need to determine whether a more widespread pattern exists and, if 
so, how it can be remedied.

To summarize, the pilot study suggests the existence of a mixed 
picture regarding police compliance with photo array reform 
procedures. On the positive side: Boston police appear generally to 
use blind administration of arrays; whether they also use sequential 
presentation is unclear. Middlesex police departments appear 
generally to use sequential presentations. On the negative side: Boston 
police do not appear to follow the requirement of documenting ID 

140. Middlesex Guidelines, supra note 133, §III B-C.
141. See Gary L. Wells et al., Eyewitness Identification Procedures: 
Recommendations for Lineups and Photospreads, 22 laW & hum. Behav. 603, 
640  (1998), available at http://www.psychology.iastate.edu/~glwells/Wells_
articles_pdf/whitepaperpdf.pdf . 
142. In conversations with the author, police and prosecutors have ascribed 
resistance to a variety of reasons, including skepticism about the value of blind 
procedures, belief that the requirement implies lack of trust in police investigators, 
and fear that defense attorneys will exploit jurors’ readiness to doubt that “blind” 
administrators were truly ignorant of the suspect’s identity.  See also Michele 
McPhee, Long Hot Summer of Cold Cases; Investigators: New Rules Cripple 
Probes, BosTon heralD, July 1, 2005, at 5 (stating that police officers believe the 

double-blind procedure “is flawed because detectives do not have a chance to read 
body language”).
143. One such obstacle is the difficulty of finding qualified blind administrators 
in small police departments.   Both the Middlesex Guidelines, supra note 133, 
§III B, and the Justice Initiative Report, see supra note 4,  express concern about 
the ability of small departments to use blind procedures, but suggest no specific 
alternatives.  See supra note 91 (discussing experience in other jurisdictions). 
144. BPD Rule 330, §5E.
145. Nine BPD show-ups and 10 Middlesex show-ups resulted in identifications. 
All of the Middlesex show-ups were conducted by police departments that, in 
response to the survey discussed supra at text accompanying note 95, indicated 
that they had adopted reform eyewitness identification procedures.
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procedures in detail in their narrative reports. Middlesex officers 
appear to conduct non-blind sequential arrays.

Conclusions and Recommendations

Since 1997, Massachusetts has exonerated eleven prisoners. 
Behind each exoneration is the story of a man wrongfully convicted 
and incarcerated, and a victim whose assailant was never caught.  
Although the damage done to those wrongfully convicted cannot 
be erased by money payments, the commonwealth has so far paid 
$4,324,000 to exonerees in statutory compensation.146 To settle civil 
rights suits, Massachusetts cities and towns have so far paid exonerees 
more than $11,000,000.147

Recognizing that mistaken identifications contributed to most 
of these miscarriages of justice, a growing number of Massachusetts 
district attorneys have promoted, and police departments have 
adopted, eyewitness identification reforms. However, in departments 
that have adopted them, questions exist about the extent to which the 
reforms are being implemented. 

In addition, many police departments continue to use identification 
practices that pose a needlessly high risk of misidentification. 
The availability of exonerating DNA evidence should not breed 
complacency about the risk.  The pilot study confirms the general 
impression that police conduct most identification procedures 
in investigating crimes that rarely leave biological evidence, such 
as robbery and assault.148 Therefore, DNA testing will not save us 
from the consequences of eyewitness error; an innocent, mistakenly 
identified “robber” will likely serve out his sentence without hope of 
exoneration. This knowledge lends urgency to the task of eyewitness 
identification reform.

In issuing the 2006 Justice Initiative Report, the attorney general 
and the MDAA have endorsed the need for reform. The challenge 

now is to translate that commitment into reality statewide. Given the 
commonwealth’s fragmented, decentralized system of enforcement 
and training, how will that occur? The following measures deserve 
serious consideration:

1. Adoption of Wisconsin-style legislation requiring all police 
departments to adopt written policies for collecting eyewitness 
identification evidence “designed to reduce the potential for erroneous 
identifications”;

2. Support by the governor, the attorney general, and MDAA for 
funding to enable the MPTC to enforce uniform, statewide training 
of police of all ranks in reform eyewitness identification procedures;

3. In counties where police departments have adopted reforms, 
district attorneys and police chiefs should seek to fund, design, and 
carry out periodic, thorough studies of implementation. The reliability 
of such studies would be enhanced if designed by law enforcement 
officers in consultation with other knowledgeable parties, such as 
police trainers, academics, judges, and the criminal defense bar;

4. As criminal defendants raise eyewitness identification issues 
in trials, judges will increasingly need to evaluate the reliability 
of traditional investigative practices in light of current scientific 
evidence.

To paraphrase attorney James Doyle, “it remains to be seen 
whether [eyewitness identification reforms in Massachusetts] mark 
the end or beginning — the arrival of a ‘tipping point’ — or comprise 
nothing more than a group of dead ends.”149 The evidence suggests 
that we have reached a tipping point. Hopefully, we will take the 
steps necessary to achieve effective, statewide reform.

146. As of April, 2007, nine exonerees have received awards under the 2004 
Massachusetts compensation statute, mass. gen. laWs ch. 258D, §§1-14 (2006): 
Stephan Cowans, Donnell Johnson, Lawyer Johnson, Dennis Maher, Neil Miller, 
Marvin Mitchell, Marlon Passley, Eric Sarsfield and Eduardo Velazquez.  A 
number of other statutory claims are pending.  Email communication from 
Massachusetts Deputy Chief Attorney General Peter Sacks to author (April 9, 
2007).  Before passage of the compensation statute, several exonerees were 
compensated by private legislative bills.  See Fisher, supra note 8, tables at 13, 27.
147. Stephan Cowans, Neil Miller, Marvin Mitchell, Eric Sarsfield and Eduardo 
Velazquez have settled civil rights suits for substantial sums.  A number of other 
exonerees have filed pending civil rights complaints.
148. Of the 53 pilot study cases in which police conducted identification 

procedures, only one involved a charge of sexual assault. In contrast, 42 of 
the identification procedures were conducted in robbery cases, and four in 
non-sexual assaults.  This discrepancy is consistent with data from other 
jurisdictions.  A study in 2004 of 280 Minnesota cases in which lineups were 
conducted revealed that only 1.1% of the total involved alleged crimes of sexual 
assault.  Email from Nancy Steblay to author (May 31, 2007), concerning study 
described in Klobuchar et al., supra note 91, at 392.  See also Samuel R. Gross 
et. al. Exonerations  in the United States, 1989 Through 2003, 95 J. Crim. l. & 
Criminology 523, 530-31 (2005) (misidentifications in robberies far outnumber 
those in rapes, but, owing to DNA evidence, exonerations for rape are far more 
common than for robbery).
149. Doyle, supra note 1, at 203-05.    
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Introduction

First enacted in 1996, the Massachusetts Sex Offender Registry 
Law1 (“SORL”) has been the subject of extensive judicial review 
by the Supreme Judicial Court (“SJC”).2 In its most basic form, 
the SORL requires convicted sex offenders to register by providing 
the commonwealth with their names, addresses and identifying 
information, and the law permits the state to disseminate the 
information of many of these offenders to members of the public as 
a form of public protection.3 In a series of cases from 1997 to 1999, 
the SJC concluded that the 1996 version of the SORL deprived sex 
offenders of procedural due process protections under article 12 of the 
Massachusetts Declaration of Rights as well as other constitutional 
rights.4 As a result, the legislature overhauled the SORL in 1999, 
bringing the statute into compliance with constitutional protections 

*This article represents the opinions and legal conclusions of its author, and not 
necessarily those of SORB, the Executive Office of Public Safety, the Office of 
the Governor or the Attorney General’s Office.
1. mass. gen. laWs ch.6, §§178C-178Q (2006). 
2. The first version of the SORL was enacted pursuant to St. 1996, ch. 239, §1. As 
is discussed in greater detail in this article, in response to a series of SJC decisions 
finding much of the 1996 version of the statute unconstitutional, the legislature 
overhauled the statute in 1999 pursuant to St. 1999, ch. 74, §2. Since 1999, the 
legislature has made several other amendments to the SORL. See St. 2003, ch. 26, 
§12 (creating mass. gen. laWs ch. 6, §178Q (2006) (registration fee)); St. 2003, 
ch. 77, §§1 – 22 (among other things, requiring sex offenders to register the name 
and address of any institution of higher learning which they attend as a student 
and permitting the dissemination of the name and address of such school to 
members of the public if SORB determines the offender poses a moderate or high 
risk); St. 2003, ch. 140, §§5 – 14 (among other things, requiring  SORB to post on 
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its Internet Web site information regarding those offenders it deems to pose a high 
risk to the public); St. 2004, ch. 149, §13 (permitting local police departments to 
post on their Internet Web sites the identity of high risk sex offenders who live, 
work, or attend institutions of higher learning within the police departments’ 
communities); St. 2006, ch. 139, §§7 – 31 (among other things, requiring sex 
offenders to register all their “secondary addresses” at which they live); St. 2006, 
ch. 303, §§1 – 6 (among other things, requiring SORB to determine level of risk 
and dangerousness sex offender poses before his or her release from any form 
of incarceration). For purposes of this article, citations to specific sections of the 
1996 version of the SORL shall include a parenthetical reference to the year 1996 
(e.g., mass. gen. laWs ch. 6, §178I (1996 version)).
3. See infra Part III (describing the manner and method of registering sex 
offenders and disseminating sex offender information to the public).
4. See infra Part II (discussing the SJC’s “Doe” decisions in the 1990s).
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5. In overhauling the SORL in 1999, the legislature described the purpose of the 
SORL in a preamble to the new version of the statute:

The general court hereby finds that: (1) the danger of recidivism 
posed by sex offenders, especially sexually violent offenders who 
commit predatory acts characterized by repetitive and compulsive 
behavior, to be grave and that the protection of the public from these 
sex offenders is of paramount interest to the government; (2) law 
enforcement agencies’ efforts to protect their communities, conduct 
investigations and quickly apprehend sex offenders are impaired 
by the existing lack of information known about sex offenders 
who live within their jurisdictions and that the lack of information 
shared with the public may result in the failure of the criminal 
justice system to identify, investigate, apprehend and prosecute sex 
offenders; (3) the system of registering sex offenders is a proper 
exercise of the commonwealth’s police powers regulating present 
and ongoing conduct, which will provide law enforcement with 
additional information critical to preventing sexual victimization 
and to resolve incidents involving sexual abuse promptly; (4) in 
balancing offenders’ rights with the interests of public security 
and safety, the release of information about sex offenders to law 
enforcement before the opportunity for an individual determination 
of the sex offender’s risk of reoffense is necessary to protect the 
public safety; (5) registration by sex offenders is necessary in order 
to permit classification of such offenders on an individualized basis 
according to their risk of reoffense and degree of dangerousness; 
(6) the public interest in having current information on certain sex 
offenders in the hands of local law enforcement officials, including 
prior to such classification, far outweighs whatever liberty and 
privacy interests the registration requirements may implicate. 
Therefore, the commonwealth’s policy, which will bring the state 

into compliance with federal requirements, is to assist local law 
enforcement agencies’ efforts to protect their communities by 
requiring sex offenders to register and to authorize the release of 
necessary and relevant information about certain sex offenders to 
the public as provided in this act.

St. 1999, ch.74, §1. The “federal requirements” referred to in the preamble 
require states to have sex offender registration and dissemination laws in order to 
maintain federal grant funding. See 42 U.S.C. §14071 (2006) (Jacob Wetterling 
Crimes Against Children and Sexually Violent Offender Registration Program); 
see infra note 90 (discussing the “Wetterling Act”).
6. On December 5, 2006, the SJC issued decisions in Doe (Doe 1211) v. SORB, 
447 Mass. 750 (2006), Doe (Doe 3844) v. SORB, 447 Mass. 768 (2006), and Doe 
(Doe 10216) v. SORB, 447 Mass. 779 (2006) and on March 14, 2008, issued its 
decision in Doe (Doe 8725)  v. SORB, 450 Mass. 780 (2008) . Previously, on 
March 24, 2006, the Appeals Court had decided Smith v. SORB, 65 Mass. App. Ct. 
803 (2006). Subsequent to the first three SJC cases, on September 28, 2007, the 
Appeals Court decided Doe (Doe 10304)  v. SORB, 70 Mass. App. Ct. 309 (2007). 
The author represented SORB in these six cases.
7. mass. gen. laWs ch.6, §178F (1996 version).
8. Id.
9. Id. §§178I-178K.
10. Id. §178I.
11. Id. §178J.
12. Id. §178J. Additionally, qualified members of the public making §178J 
requests to local police departments could obtain information about sex offenders 
that they could not obtain from the board under §178I, such as the offenders’ 
home and work addresses, ages, physical descriptions and photographs.  mass. 
gen. laWs ch.6, §178J (1996 version).
13. mass. gen. laWs ch.6, §178K (1996 version).

required the police and SORB to disseminate sex offender information 
to members of the public. Dissemination was to occur in two forms:  
in one form, members of the public could request sex offender 
information from local police or SORB (commonly referred to as 
“passive dissemination”); in the other form, the police were required 
to actively notify certain members and groups of the presence of the 
offender within the community (“active dissemination”). 9

First, section 178I of the 1996 SORL permitted anyone age 18 or 
older to provide a person’s name or date of birth to SORB and the 
board would identify, at no cost, whether that person was a sex offender 
and, if so, the sex offenses for which the offender was convicted and 
the dates of convictions.10  If that member of the public wanted more 
information about sex offenders within a particular community, 
section 178J of the 1996 SORL permitted him to make such an 
inquiry in person at the local police department and obtain a list of 
sex offenders who lived within a one-mile radius of a specified address 
within the city or town of the local police department.11 Unlike the 
section 178I requests to the board, in section 178J requests to the 
police, the requestor had to verify that he or she was requesting the 
information “for his [or her] own protection or for the protection of 
a child under the age of eighteen or another person for whom said 
inquirer has responsibility, care or custody.”12 

Second, pursuant to the 1996 SORL, police could actively 
disseminate a sex offender’s information to members of the public 
depending on the level of risk the offender posed to the public.13 
The 1996 SORL required the board to use a three-tier classification 

and, at the same time, providing a meaningful and effective system 
to provide the public with critical information about the identity and 
location of rapists, child molesters and other sex offenders of various 
levels of dangerousness who live among us.5

In 2006 through 2008, the SJC and the Appeals Court decided 
six cases that, in large measure, concluded that the legislature’s 
1999 overhaul of the SORL, as well as the manner and method by 
which the Massachusetts Sex Offender Registry Board (“SORB”) 
generally assesses sex offenders’ level of risk and dangerousness at its 
administrative hearings, provides sufficient procedural due process.6 
This article will describe the history of the SORL, the manner and 
method SORB presently uses to assess sex offenders’ level of risk 
and dangerousness, and the impact of these six recent decisions on 
SORB’s ability to require convicted sex offenders to register and to 
disseminate their information to members of the public.

I. 1996:  Registration and Dissemination Under the First SORL

To understand the impact of the six recent appellate decisions, it is 
important to understand the registration and dissemination process as 
required in the original 1996 SORL and the SJC’s assessment of that 
statute.  The 1996 SORL required all adult and juvenile sex offenders 
to register in person at their local police station.7 Registration required 
all sex offenders to report to their local police departments annually to 
verify that the registration data on file remained true and accurate.8

In addition to requiring sex offenders to register, the 1996 SORL 
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14. Id.
15. Id.
16. Id.
17. Id. §§178I – 178M.
18. Id. §178F.
19. Id. §178K.
20. Id. §178M.
21. Prior to the enactment of the 1996 SORL, the SJC issued an advisory opinion 
regarding a proposed act requiring sex offender registration and notification, but 
with many different provisions from what was ultimately adopted. In Opinion 
of the Justices, 423 Mass. 1201 (1996), the court advised the legislature that the 
community notification provisions of the proposed act would not violate (a) the 
prohibitions against ex post facto laws under clause 1 of section 10 of article I of 
the United States Constitution and article 14 of the Massachusetts Declaration 
of Rights as applied to a person convicted of a sex offense committed prior 
to the effective date of the proposed act, id. at 1224-28; (b) the due process 
rights guaranteed by the Fifth and Fourteenth Amendments of the United States 
Constitution and article 1 of the Massachusetts Declaration of Rights of a person 
who was convicted of committing a sex offense either before or after the effective 
date of the proposed act or violate the terms of a plea agreement of a person 
sentenced for a sex offense after the enactment of the proposed act, id. at 1228-
31; (c) the equal protection clauses of the Fourteenth Amendment of the United 
States Constitution or article 1 of the Massachusetts Declaration of Rights, id. at 
1232-33; (d) the protections granted by the Fourteenth Amendment of the United 
States Constitution against invasion of privacy, id. at 1234-37; (e) the prohibition 
of the Eighth Amendment of the United States Constitution against cruel and 

unusual punishment or (f) double jeopardy principles protected under the Fifth 
Amendment of the United States Constitution. Id. at 1237-42. The legislature did 
not seek the court’s advice on the registration requirements of the proposed act 
and, consequently, the SJC did not issue any opinion as to the constitutionality of 
those sections of the act. Id. at 1217.
22. 425 Mass. 210 (1997).
23. 425 Mass. 217 (1997).
24. 426 Mass. 136 (1997).
25. 428 Mass. 90 (1998).
26. 430 Mass. 155 (1999).
27. Doe (Doe 1) v. Attorney General, 425 Mass. 210, 215-16 (1997).
28. mass. gen. laWs ch.119, §60A (2006).
29. Doe 1, 425 Mass. at 216.
30. Id. at 215-16. The SJC concluded that the SORL was enacted after mass. gen. 
laWs ch.119, §60A, indicating a more recent expression of the legislature’s intent 
to disclose records for the purposes of sex offender registration and notification. 
Id. at 215. The SJC also concluded that SORL provisions regarding disclosure 
of sex offender information were more specific and prevailed over the general 
confidentiality provisions contained in mass. gen. laWs  ch.119, §60A. Id. at 
215-16. As a result, the court did not consider the juvenile offender’s due process 
arguments because it depended on a statutory right to confidentiality in the 
juvenile court records which the court had concluded did not exist in the SORL 
context. Id. at 216.
31. Doe (Doe 2) v. Attorney General, 425 Mass. 217, 219-20, 221-22 (1997); 
see Roe v. Attorney General, 434 Mass. 418, 422 (2001) (describing the court’s 
holding in Doe 2).

constitutionality of the statute.21 In a two-year period between 1997 
and 1999, the SJC considered five cases involving adult and juvenile 
offenders: Doe (Doe 1) v. Attorney General 22, Doe (Doe 2) v. Attorney 
General 23, Doe (Doe 3) v. Attorney General 24, Doe (Doe 4) v. SORB 25, 
and Doe (Doe 5) v. Attorney General 26. Although these five Doe cases 
effectively rendered the 1996 SORL unenforceable, they ultimately 
established the constitutional guidelines for a workable sex offender 
registry and notification system.

A. Doe 1 – Juvenile Records Not Confidential under SORL

The juvenile sex offender in this case asserted that the 1996 
SORL deprived of him of his constitutional rights regarding the 
confidentiality of his juvenile records; however, the SJC resolved the 
issue based on statutory interpretation.27 The juvenile sex offender 
claimed his juvenile court records were confidential pursuant to 
statute28 and that the SORL compelled disclosure of this confidential 
information without providing any due process.29 Using statutory 
interpretation to compare the statutes, the SJC concluded that 
information contained in juvenile court delinquency records must be 
disclosed to the extent required by the SORL.30

B. Doe 2 – No Remedial Motive under Section 178I 
Dissemination

In Doe 2, the SJC concluded that section 178I lacked a “remedial 
motive” and, as such, might impose punishment on a person convicted 
before the effective date of the statute, in violation of the prohibition 
against double jeopardy and ex post facto laws.31 As described above, a 
qualifying member of the public who made a section 178J request for 
sex offender information to local police departments had to state that 

 

system to assess each offender’s level of dangerousness and risk of 
reoffense:  Level 1 (low risk); Level 2 (moderate risk); and Level 3 
(high risk).14 Law enforcement officials were to institute a community 
notification plan, which required police to notify organizations, such 
as schools and day care centers, about Level 2 and Level 3 offenders 
who lived or worked in the neighborhood, and to notify individual 
members of the public about Level 3 offenders whom they were 
likely to encounter.15 While the police could not actively disseminate 
information about Level 1 sex offenders,  the board and the police 
could disseminate information about Level 1 offenders to members 
of the public who requested that information through the procedures 
set forth in sections 178I and 178J.16 

The 1996 SORL did not afford offenders an evidentiary hearing 
prior to registration, the board’s classification determination or any 
form of public notification.17 The statute required sex offenders to 
appear in person at their local police departments to register without 
giving them any opportunity to contest whether they even had an 
obligation to register.18 Additionally, the 1996 SORL required the 
board to determine the offender’s risk level and the police and the 
board to disseminate the offender’s information to the public in a 
manner consistent with the board’s classification level without giving 
the offender any kind of hearing to contest the board’s risk assessment.19 
Moreover, while Level 2 or 3 sex offenders could challenge the board’s 
classification determination after registration and dissemination had 
already occurred, the 1996 SORL did not provide similar relief to the 
Level 1 offenders.20

II. 1997 – 1999: The Original “Doe” Cases

The 1996 SORL came under immediate attack with sex 
offenders seeking declaratory and injunctive relief challenging the 
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statutory amendments resolved the court’s concern in Doe 2 that the 1996 version 
of §178I lacked a remedial purpose.
37. Doe (Doe 3) v. Attorney General, 426 Mass. 136, 146 (1997) .
38. Id. at 143 (footnote omitted).
39. Id. at 144 (emphasis added).  Because the court found a liberty and privacy 
interest based on the Massachusetts Declaration of Rights, it did not consider 
whether a sex offender has a similar interest under the United States Constitution. 
Id.
40. Id. at 146. Regarding the issue of requiring sex offenders to register before 
giving them an opportunity to challenge the obligation to register, the SJC noted 
that in balancing the various interests at stake, “[t]he public interest in having 
that information in the hands of local law enforcement officials may justify the 
registration requirement in the face of whatever liberty and privacy interests 
the registration requirement implicates.” Id. As a result, the court left open the 
possibility that it might not be necessary to provide sex offenders with hearings to 
determine whether they must register if that information were only disseminated 
to law enforcement officials and not the public.

32. See Doe 2, 425 Mass. at 221.
33. Id.
34. Id. at 221-22.
35. Id. at 222.
36. Id. at 218-19, 222. In affirming the preliminary injunction, the SJC noted 
that “[p]erhaps, at trial, the [commonwealth] will be able to demonstrate that in 
practice disclosures under §178I of the plaintiff’s convictions of open and gross 
lewdness will serve a remedial public purpose.” Id. at 221 (footnote omitted). 
Ultimately, however, this became a moot issue. As discussed below, in 1999 the 
legislature amended §178I to limit the public’s ability to request sex offender 
information from the board. Besides requiring members of the public seeking 
sex offender information from the board to state that they were requesting the 
information for their own protection or the protection of someone under their 
responsibility, care, or custody, the legislature only allowed the public to obtain 
sex offender information regarding those offenders the board classified as Level 2 
and Level 3 and only permitted law enforcement agencies to access information 
on Level 1 offenders. See infra text accompanying note 66 & note 87. These 

he or she was requesting the information for his or her own protection 
or the protection of someone under his or her responsibility, care or 
custody.32  In stark contrast, however, section 178I did not require 
members of the public to state a remedial motive when requesting 
sex offender information from the board.33  The SJC noted that it 
was possible that a person with no remedial motive would obtain sex 
offender information from the board and reveal it to an offender’s 
detriment.34  The court subsequently concluded that “the potential 
harm to the plaintiff in his employment or in his community, or 
both, from the use of such information for other than personal 
protection is substantial. Once the plaintiff is harmed, at best it 
will not easily be remediable.”35 Consequently, the SJC affirmed the 
superior court’s order granting a preliminary injunction “enjoining 
the commonwealth, its agents, employees, and representatives ‘from 
enforcing, implementing and complying with the provisions of 
[section 178I],’ as to the plaintiff.”36

C. Doe 3 – Sex Offender’s Liberty and Privacy Interests and 
Procedural Due Process

In Doe 3, the SJC held that the registration requirements and 
notification provisions of the 1996 version of the SORL violated 
article 12 of the Massachusetts Declaration of Rights as applied to the 
plaintiff, a Level 1 offender, because there was no “right to a hearing 
and, if a hearing [was] requested, to a determination concerning his 
threat, if any, to minors and others for whose protection the act was 
passed.”37 In doing so, the court concluded that a Level 1 sex offender 
has “sufficient liberty and privacy interests constitutionally protected 
by art. 12 that he is entitled to procedural due process before he 
may be required to register and before information may properly be 
publicly disclosed about him.”38  In this vein, the SJC noted that the 
following factors established this interest:

The combination of the following circumstances 
persuades us that the plaintiff has a liberty and 
privacy interest protected by the Constitution of the 
Commonwealth that entitles him to procedural due 
process: (1) the requirement that he register with local 

police; (2) the disclosure of accumulated personal 
information on request; (3) the possible harm to his 
earning capacity;  (4) the harm to his reputation; and, 
most important, (5) the statutory branding of him as 
public danger, a sex offender. That statutory classification 
implicitly announces that, in the eyes of the State, the 
plaintiff presents a risk of committing a sex offense.39

Having found a liberty and privacy interest, the SJC considered 
what process Level 1 sex offenders were entitled to receive before 
being required to register and having their information made publicly 
available. The court concluded that sex offenders were entitled to a 
hearing before their sex offender information could be disseminated 
to the public:

As to the public disclosure on request (Mass. Gen. 
Laws ch. 6, §§178I and 178J [(1996)]) of sex offender 
information, it is contrary to the principle of fundamental 
fairness that underlies the concept of due process of law 
to deny the plaintiff a hearing at which the evidence 
might show that he is not a threat to children and other 
vulnerable persons whom the act seeks to protect and 
that disclosure is not needed when balanced against the 
public need to which the sex offender act responded. 
Government action unreasonably stigmatizing the 
plaintiff would violate the plaintiff ’s constitutionally 
protected rights. The plaintiff is entitled to a hearing and 
a determination as to whether he must register under 
the act and, if so, whether sex offender information 
concerning him should be available on request.40

D. Doe 4 – Procedural Due Process at the Hearing

Having determined in Doe 3 that sex offenders had a sufficient 
liberty and privacy interest to be entitled to a hearing before their 
sex offender information could be disseminated to members of the 
public, the SJC next had to consider, in Doe 4, the nature of that 
hearing. First, the court determined that pursuant to the SORL, the 
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that §178M limited the superior court’s “review of the board’s decision to 
‘arbitrary and capricious, an abuse of discretion, or otherwise not in accordance 
with law.’”  Doe 4, 428 Mass. at 98 n.9.  This is consistent with the standard 
for judicial review of an agency’s adjudicatory decision pursuant to the State 
Administrative Procedure Act. mass. gen. laWs ch.30A, §14(7) (2006).
42. Justice Marshall wrote separately that while she concurred with the other 
six justices that the hearing should be before the board, she dissented from their 
decision that the board’s burden of proof was by preponderance of the evidence. 
Doe 4, 428 Mass. at 104-07. (Marshall, J., dissenting). In her dissent, Justice 
Marshall concluded that procedural due process required the board to prove an 
offender’s level of risk and dangerousness by clear and convincing evidence. Id.
43. 424 U.S. 319 (1976).
44. Doe 4, 428 Mass. at 100.
45. Id.
46. Id. at 102.
47. Id. at 102-03.
48. Id. at 102.
49. See mass. gen. laWs ch.6, §178K (2006).
50. Doe 4, 428 Mass. at 102.
51. Id. at 102-03.
52. Id.
53. Id. at 103-04.

41. Doe (Doe 4) v. SORB, 428 Mass. 90, 98-99 (1998). In concluding that sex 
offenders were entitled to an adjudicatory hearing before the board, rather than 
an evidentiary hearing in superior court, the SJC relied on the 1996 version of the 
SORL which provided:

An offender who has been given a level two or level three 
designation may petition the superior court where the offender 
resides or intends to reside to challenge his risk designation. Such 
offender may request an opportunity to appear and be heard. At 
such hearing, the rules of evidence shall not apply and the court 
may review any materials described in the guidelines. The court 
shall, if requested, appoint counsel to represent the sex offender in 
the proceedings if the offender is deemed indigent in accordance 
with section two of chapter two hundred and eleven D. An attorney 
employed by the board may make an appearance to defend the risk 
designation given by the sex offender registry board and to represent 
the public interest. The court may modify the risk designation 
given by the sex offender registry board only if such designation is 
arbitrary and capricious, an abuse of discretion, or otherwise not in 
accordance with law. The court shall reach its final decision within 
sixty days of the offender’s petition for review. The court shall keep 
proceedings conducted pursuant to this paragraph and records from 
such proceedings confidential.

mass. gen. laWs ch.6, §178M (1996 version). The SJC rejected the plaintiff’s 
argument that the hearing should be held before the superior court, concluding 

hearing should be before the board and that the hearing should be 
an “adjudicatory one under the State Administrative Procedure Act 
… .”41

Second, the SJC considered the appropriate burden of proof SORB 
had to satisfy to show that it had properly classified the offender’s 
level of risk and dangerousness. While the offenders sought a “clear 
and convincing” standard, a majority of the court42 concluded that 
the board’s burden was proof by a preponderance of the evidence. 
In reaching this conclusion, the court applied the United States 
Supreme Court’s traditional three-part test in Mathews v. Eldridge43 
for analyzing the necessity and, where appropriate, sufficiency of 
procedural due process protections.44 In considering the first prong 
of the test — the interests at stake of the sex offenders — the court 
held that while sex offenders had a “constitutionally protected liberty 
and privacy interest in avoiding registration and public dissemination 
of registration information,” the preponderance of the evidence 
standard is traditionally used in civil proceedings and that it has 
“refused to require any heightened standard of proof even if the State 
might seriously impinge on personal rights.”45 Consequently, the SJC 
concluded that “offenders in these cases do not face a potential loss of 
liberty, nor is the stigma of being required to register as a sex offender 
and of having information regarding sex offenses disseminated to 
the public, sufficient to require a higher standard of proof than that 
generally required in civil proceedings.”46

In assessing the second factor — risk of an erroneous result and 
the value of additional safeguards — the court determined that the 
preponderance of the evidence standard satisfied procedural due 

process.47 It noted that, at the hearing, both parties will have the 
opportunity to present evidence and cross-examine witnesses.48 The 
court also noted the risk of erroneous classification is further reduced 
because the board as fact finder must make explicit, particularized, 
specific and detailed findings to demonstrate that it followed the 
statutory factors for assessing risk and dangerousness.49  In addition, the 
offender may seek judicial review before the superior court.50 The SJC 
acknowledged the possibility that the preponderance of the evidence 
standard might result in the “overclassification” of some offenders 
(i.e., an offender receiving an unnecessarily high classification level) 
and that the risk of such erroneous classification could be reduced by 
requiring a higher standard.51  However, it concluded that a higher 
burden of proof could also result in erroneous “underclassifications” 
(i.e., an offender receiving a classification level lower than his actual 
level of risk) and “that the public would not be adequately informed 
about the presence of an offender in the community who poses a 
threat of committing a sexual offense. This would frustrate the purpose 
of the act because the public would have a reduced opportunity to 
protect those vulnerable to sexual offenders.”52

In considering the third factor — the commonwealth’s interest — 
the SJC concluded that the preponderance of the evidence standard 
furthered the commonwealth’s concern with public protection.53 
The court reasoned that “[a] heightened standard of proof would be 
inconsistent with promoting the State’s interest. More sex offenders 
would be underclassified, preventing the public from protecting 
themselves from many of those who are likely to reoffend. Therefore, 
the preponderance of evidence standard appear[ed] to be most 
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54. Id. at 103.
55. Doe (Doe 5) v. Attorney General, 430 Mass. 155 (1999).
56. Id. at 157-58.  See also mass. gen. laWs ch.265, §23 (2006).
57. Doe 5, 430 Mass. at 156.  The plaintiff admitted that he had twice forced a 
four-year-old girl to perform oral sex on him.  Id.
58. Id. at 164.
59. Id. at 164-65.
60. Id. at 164.
61. Id.
62. Id. at 165.
63. Id. at 163. (emphasis added).
64. Id. at 165.
65. mass. gen. laWs ch.6, §178E (2006).  The offender must provide his home 
address, any secondary addresses, work addresses and the name and address 
of any institution of higher learning he attends. Id. If an offender pleads guilty 
to any enumerated sex offense that would require the offender to register, the 
trial court should inform the offender, prior to accepting the plea “and require 
the sex offender to acknowledge, in writing, that such plea may result in such 
sex offender being subject to” the registration, classification, and notification 
provisions of the SORL. Id. at §178E(d); see infra note 69 (listing sex offenses 
requiring an offender to register). The trial court’s failure to so inform the sex 
offender is not grounds to vacate or invalidate the plea. mass. gen. laWs ch.6, 
§178E(d) (2006); Commonwealth v. Shindell, 63 Mass. App. Ct. 503, 504-07 

(2005).
66. mass. gen. laWs ch.6, §178E(n) (2006). The SJC determined that requiring 
offenders to mail in these initial registration forms without any public access to 
their sex offender information was constitutionally permissible. Roe v. Attorney 
General, 434 Mass. 418, 442 (2001).
67. mass. gen. laWs ch.6, §178C (2006).
68. Section 178C also defines the minimum residency contacts an offender must 
have to be deemed living in the commonwealth and thus require the offender 
to register. Pursuant to the section’s definition of “secondary addresses,” a sex 
offender must register in Massachusetts if he lives, abides, lodges, or resides 
in Massachusetts for a period of 14 or more days in the aggregate during any 
calendar year or four or more consecutive or nonconsecutive days in any month.  
See Commonwealth v. Becker, 71 Mass. App. Ct. 81, 88 (2008) (temporarily 
living in a Massachusetts home is residency that requires registration.). In this 
vein, homeless sex offenders living in Massachusetts must also register and 
may be prosecuted for the crime of failing to register under mass. gen. laWs 
ch.6, §178H (2006).  Commonwealth v. Scipione, 69 Mass. App. Ct. 906, 906-
07 (2007); see mass. gen. laWs ch.6, §§178F & 178F½ (2006) (homeless sex 
offenders living in homeless shelters must register every 45 days rather than 
annually). Furthermore, §178C defines “employment” as any work that is “full-
time or part-time for a period of time exceeding 14 days or for an aggregate 
period of time exceeding 30 days during any calendar year, whether compensated 
or uncompensated.” Finally, §178C defines “institution of higher learning” as “a 
post secondary institution.”

provisions applicable to all registrants, triggers liberty and privacy 
interests …” that require a hearing prior to registration and public 
notification of the offender’s information.63 The court, however, 
suggested that the commonwealth could, consistent with due process, 
promulgate narrowly tailored regulations to identify categories of 
offenders who posed a grave danger and high risk of reoffense, and 
that individual hearings might not be necessary for those categories 
of offenders.64  

III.  1999: Overhaul of the SORL

Following the court’s decision in Doe 5, the legislature scrapped 
the 1996 version of the SORL and created an entirely new statutory 
scheme for the registration and public notification of sex offenders.  
Recognizing its obligation to protect the public from dangerous sex 
offenders as well as the procedural due process requirements the SJC 
found in the Doe cases, the legislature created a new version of the 
SORL that balanced these two important interests.

A. The Registration and Public Notification Process

The new statute created a five-step registration and classification 
process.  First, the offender must register with the board by completing 
and mailing to the board the board’s registration form, which only 
requires the offender to provide his name and relevant addresses.65 
Unlike the 1996 SORL, the offender, at this stage, does not appear 
in person at his local police department nor is his information 
disseminated to the public.66 Pursuant to the statute’s definition of 
“sex offender,”67 a person must register if the person:

(a) lives, is employed, or “attends an institution of higher learning” 
in the commonwealth;68 and 

(b) whichever of the following events last occurs, on or after 
August 1, 1981:

 (i) the person has been convicted of at least one of 21 

consistent with advancing the State’s interest.”54

E. Doe 5 – Procedural Due Process Requires that an Offender 
Have a Hearing Regardless of the Crime Committed

In Doe 5,55 the SJC considered whether a hearing was required as 
a condition of registration for persons convicted of rape and abuse 
of a child.56  In this case, the offender, as a juvenile, entered into 
a negotiated plea agreement with the commonwealth pursuant to 
which he was adjudicated delinquent by reason of the rape of a child.57 
The commonwealth argued the legislative decision to enact a general 
rule governing the entire class of persons adjudicated delinquent or 
convicted under General Laws chapter 265, section 23, affords all the 
process that is due in those cases and, consequently, a hearing is not 
necessary prior to requiring such an offender to register.58 

The SJC rejected this argument because the crime of rape and 
abuse of a child encompasses a wide array of acts, many of which do 
not implicate the commonwealth’s public protection interests.59 The 
court noted that, while the crime of rape and abuse of a child included 
“any number of acts whose seriousness we well recognize, and for 
which general subcategories, without further particularization to 
the individual case, may justify regulation without an individualized 
hearing,” it also “encompasses acts such as sexual experimentation 
among underage peers and consensual sexual activity between teenagers 
(commonly referred to as statutory rape).”60  In these latter cases, 
the court concluded that the commonwealth’s “interest in protecting 
children from recidivist sex offenders might not be sufficiently urgent 
to warrant subjecting to registration every person convicted of those 
acts.”61 Given the minimal risk these types of offenders pose, the court 
determined that “the general legislative category does not adequately 
specify offenders by risk so as to warrant automatic registration of 
every person convicted under that statute.”62

As a result, the court reiterated its decision in Doe 3, concluding 
that “[t]he burden of registration, combined with public dissemination 
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69. Section 178C’s definition of “sex offense” lists the following crimes as 
constituting sex offenses requiring registration: (1) indecent assault and battery 
on a child under 14 (mass. gen. laWs ch.265, §13B (2006)); (2) indecent assault 
and battery on a mentally retarded person (mass. gen. laWs ch.265, §13F 
(2006)); (3) indecent assault and battery on a person age 14 or over (mass. gen. 
laWs ch.265, §13H (2006)); (4) rape (mass. gen. laWs ch.265, §22 (2006)); 
(5) rape of a child under 16 with force (mass. gen. laWs ch.265, §22A (2006)); 
(6) rape and abuse of a child (mass. gen. laWs ch.265, §23 (2006)); (7) assault 
with intent to commit rape (mass. gen. laWs ch.265, §24 (2006)); (8) assault 
of a child with intent to commit rape (mass. gen. laWs ch.265, §24B (2006)); 
(9) kidnapping of a child (mass. gen. laWs ch.265, §26 (2006)); (10) enticing 
a child under the age of 16 for the purposes of committing a crime (mass. gen. 
laWs ch.265, §26C (2006)); (11) enticing away a person for prostitution or sexual 
intercourse (mass. gen. laWs ch.272, §2 (2006)); (12) drugging persons for 
sexual intercourse (mass. gen. laWs ch.272, §3 (2006)); (13) inducing a minor 
into prostitution (mass. gen. laWs ch.272, §4A (2006)); (14) living off or sharing 
earnings of a minor prostitute (mass. gen. laWs ch.272, §4B (2006)); (15) 
second and subsequent adjudication or conviction for open and gross lewdness 
and lascivious behavior (mass. gen. laWs ch.272, §16 (2006)), but excluding a 
first or single adjudication as a delinquent juvenile before August 1, 1992; (16) 
incestuous marriage or intercourse (mass. gen. laWs ch.272, §17 (2006)); (17) 
disseminating to a minor matter harmful to a minor (mass. gen. laWs ch.272, §28 
(2006)); (18) posing or exhibiting a child in a state of nudity (mass. gen. laWs 
ch.272, §29A (2006)); (19) dissemination of visual material of a child in a state of 
nudity or sexual conduct (mass. gen. laWs ch.272, §29B (2006)); (20) possession 
of child pornography (mass. gen. laWs ch.272, §29C (2006)); (21) unnatural and 
lascivious acts with a child under 16 (mass. gen. laWs ch.272, §35A (2006)); 
(22) aggravated rape (mass. gen. laWs ch.265, §22(a) (2006)); and any attempt 
to commit a violation of any of the aforementioned sections pursuant to mass. 
gen. laWs ch.274, §6 (2006).

Section 178C’s definition of “sex offense” also requires that a person who 
lives, works or attends an institution of higher learning in the commonwealth and 
who committed “a like violation of the laws of another state, the United States or 
a military, territorial or Indian tribal authority” must register in Massachusetts. 
In determining whether a person’s out-of-state conviction or adjudication is a 
“like violation” of the one of the 22 enumerated sex offenses, the board reviews 
the necessary elements of the person’s out-of-state crime and will require the 
person to register if the crime’s necessary or essential elements, if established 
in Massachusetts, would constitute a violation of one of the 22 enumerated 
Massachusetts “sex offenses.” Thus a person convicted of a sex offense in another 
jurisdiction must register if “the essence of the [out-of-state] crime…. comports 
with the essence of the Massachusetts crime.”  Becker, 71 Mass. App. Ct. at 
87.  The fact that the out-of-state crime is a misdemeanor while the equivalent 
Massachusetts crime is a felony is not determinative.  Id. at 86, 90.  “[W]hen 
determining whether an offense is a ‘like offense’ or ‘like violation,’ [courts] 
consider whether the ‘elements of each underlying criminal act’ are sufficiently 
similar under all of the circumstances.” Id. at 90.
70. mass. gen. laWs ch.123A, §14 (2006).
71. Id. §9.
72. mass. gen. laWs ch.6, §178K(3) (2006).
73. Id. §178L. The board sends this request for information to offenders at the 
address the offenders listed on their registration form.  All communication 
between offenders and the board during this process is through the mail and, as 
a result, it is critical that the offenders provide accurate mailing addresses to the 
board when registering and that they update their information during the process 
if their addresses change. This was one reason the SJC concluded that requiring 

offenders to mail in their registration forms at this stage before being classified 
or having a hearing did not deprive offenders of procedural due process under 
article 12 of the Massachusetts Declaration of Rights.  Roe, 434 Mass. at 428-31, 
442.  Indeed, obtaining accurate address information from offenders during the 
mail-in registration phase is critical to the offenders’ participation in the remaining 
phases of the registration and classification process.  Id. The board must rely on 
the information the offenders provide for the purposes of providing notices to the 
offenders.  If the board sends information to a false or old address last provided to 
it by an offender, the board may unilaterally, and properly, determine the offender’s 
level without any input from the offender or the offender requesting a hearing. mass. 
gen. laWs ch.6, §178L(2) (2006) (offender’s failure to request hearing is a waiver 
of a right to a hearing and judicial review). “Where the board had made efforts 
reasonably calculated to provide actual notice, due process would not impose any 
requirement that the offender actually receive notice.” Roe, 434 Mass. at 429-30 
(citations and quotations omitted). Notice, however, must be directed to the specific 
person rather than the general population of sex offenders. See Commonwealth v. 
Ramirez, 69 Mass. App. Ct. 9, 12-16 (2007) (board’s attempt to notify unregistered 
sex offenders through notices in newspapers insufficient to prove offender knew he 
had an obligation to register). 

Notice of the obligation to register is an element the commonwealth 
must prove in prosecuting a sex offender for the felony of failure to register. 
mass. gen. laWs ch.6, §178H (2006); Ramirez, 69 Mass. App. Ct. at 12-16.  
Additionally, offenders who knowingly fail to provide accurate addresses or 
update their address information may also be prosecuted for failing to register. 
mass. gen. laWs ch.6, §178H (2006); see Becker, 71 Mass. App. Ct. at 89 
(“The defendant’s interpretation of the law [that he did not have to register] 
does not control whether he had to register… . An act is done knowingly if it is 
the product of conscious design, intent or plan that it be done, and is done with 
awareness of probable consequences.” (internal citation and quotations omitted)). 
Commonwealth v. Fondakowski, 62 Mass. App. Ct. 939 (2005) (to prove that 
an offender “knowingly” failed to register, the commonwealth is not required to 
prove offender intended to deceive the board). But see Commonwealth v. Rosado, 
450 Mass. 657, 661-64 (2008) (commonwealth failed to prove that homeless sex 
offender who listed homeless shelter as residence but was not living in shelter at 
the time of his arrest “knowingly” provided false information given that (a) beds 
at the shelter were not guaranteed each night and (b) the board’s registration form 
– in use at that time – was ambiguous because it failed to include a section where 
an offender could specifically state that he was homeless and provide the city and 
an approximate location within the city, where he was living). In addition to any 
incarceration, fines, or other sentences the court may impose, Level 2 or Level 3 
sex offenders convicted of failing to register will also be “subject to community 
parole supervision for life, to be served under the jurisdiction of the parole 
board, as set forth in [mass. gen. laWs ch.127, §133].”  mass. gen. laWs ch.6, 
§178H(a)(3) (2006). Level 1 and unclassified sex offenders convicted of failing to 
register will also be subject to community parole supervision for life if they were 
also previously convicted of (1) indecent assault and battery on a child under 14 
(mass. gen. laWs ch.265, §13B); (2) indecent assault and battery on a mentally 
retarded person (mass. gen. laWs ch.265, §13F); (3) rape of a child under 16 
with force (mass. gen. laWs ch.265, §22A); (4) rape and abuse of a child (mass. 
gen. laWs ch.265, §23); (5) assault of a child with intent to commit rape (mass. 
gen. laWs ch.265, §24B); (6) kidnapping of a child (mass. gen. laWs ch.265, 
§26); or (7) “for conspiracy to commit any of these offenses, or an accessory 
thereto, or a like violation of the laws of another state, the United States or a 
military, territorial or Indian tribal authority.” mass. gen. laWs ch.6, §178H(a)(1) 
(2006). Sex offenders who receive second and subsequent convictions for failing 
to register “shall be punished by imprisonment in the state prison for not less than 
five years.” Id. §178H(a)(2).

commitment.71 
Second, the board prepares a recommended classification 

determination of the offender.  The board obtains useful 
documentation regarding the offender from any criminal justice 
agency that had contact with the offender as a result of the offender’s 
prosecution, conviction, incarceration or community supervision.72 
The board also notifies the offender that it is in the process of assessing 
his level of risk and dangerousness and informs the offender that he 
may submit any written documentation to the board that he believes is 
relevant to the board in assessing his level of risk and dangerousness.73 

enumerated crimes defined as “sex offenses,”69

 (ii) the person has been adjudicated as a youthful offender or 
as a delinquent juvenile by reason of at least one of the 21 qualifying 
“sex offenses,”

 (iii) the person has been released from incarceration or 
parole or probation supervision or custody with the Department of 
Youth Services for such a conviction or adjudication,

 (iv) the person has been adjudicated a “sexually dangerous 
person,” (“SDP”)70 or

 (v) the person has been released from an SDP civil 
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of the public needed no remedial motive to obtain sex offender information from 
the board.  Doe 2, 425 Mass. at 221-22. See supra Part II.B (discussing SJC’s 
decision in Doe 2).
88. mass. gen. laWs ch.6, §178D (2006); see Coe v. SORB, 442 Mass. 250, 
261 (2004) (Internet dissemination of Level 3 sex offender information is 
constitutional); see also mass. gen. laWs ch.6, §178K(2)(c) (2006) (local police 
departments may also disseminate Level 3 sex offender information on their local 
Web sites).
89. mass. gen. laWs ch.6, §§178E(f), 178G, 178K(2)(d) (2006); 803 C.M.R. 
§§1.37A – 1.37B.
90. The Jacob Wetterling Crimes Against Children and Sexually Violent Offender 
Registration Act requires sex offenders with multiple convictions of sexually 
assaulting children to register for life. See 42 U.S.C. §14071(b)(6)(B)(i) (2006) 
(“A person required to register . . . shall continue to comply with this section . . . for the 
life of that person if that person . . . has 1 or more prior convictions for an offense 
described in subsection (a)(1)(A) of this section. . . .”); id. §14071(a)(1)(A) (requiring 
offenders convicted of a “criminal offense against a victim who is a minor” to 
register as sex offenders); id. §14071(a)(3)(A) (defining “criminal offense against 
a victim who is a minor”).

Additionally, if a state fails to implement a sex offender registration and 
notification system consistent with the Wetterling Act’s requirements, the state 
will lose 10 percent of its funding under the Edward Byrne Memorial State and 
Local Law Enforcement Assistance Program (42 U.S.C. §3750 (2006)).  42 
U.S.C. §14071(g)(2)(A) (2006).   Congress has amended the Wetterling Act 
several times.  In July 2006 President Bush signed the “Adam Walsh Child 
Protection and Safety Act of 2006” (“Adam Walsh Act”), which mandates new 
registration and notification requirements for states to comply with in order to 
retain full Byrne grant funding. Pub. L. No. 109-248, 120 Stat. 587 (2006).  States 
have three years to comply with these new federal requirements. Id. §§124-25.
91. mass. gen. laWs ch.6, §§178E(f), 178G, 178K(2)(d) (2006); 803 C.M.R. 
§§1.37A-1.37B.

74. mass. gen. laWs ch.6, §178L (2006).
75. Id.
76. Id. §178E(n).
77. Id. §178L.  If the offender formally accepts the board’s recommended level 
or fails to request a hearing within 20 days of receiving the board’s recommended 
level, the recommended level becomes the final level and the offender waives 
any right to a hearing or judicial review of the board’s classification decision. Id. 
§178L(2).
78. mass. gen. laWs  ch.6, §178L(2) (2006).
79. mass. gen. laWs ch.30A, §14 (2006).
80. mass. gen. laWs ch.6, §178M (2006). Offenders have 30 days from the 
date they receive the hearing examiner’s decision to file a complaint for judicial 
review. Id.; mass. gen. laWs ch.30A, §14(1) (2006).
81. mass. gen. laWs ch.6, §§178K(2)(a)-(c), 178L & 178M (2006). Seeking 
judicial review does not automatically stay the board’s final classification 
decision. The offender must register in a manner consistent with the board’s 
decision and dissemination may commence in a manner consistent with the 
board’s decision. Id. §178M.
82. mass. gen. laWs ch.6, §§178D, 178E(n), 178F, 178K(2)(a) (2006).
83. mass. gen. laWs ch.6, §178F (1996 version).
84. mass. gen. laWs ch.6, §178K(2)(a) (2006).
85. Id. §178 F1/2, 178 K(2)(b)-(c).
86. Id. §178 F1/2. Homeless sex offenders living in homeless shelters must register 
every 45 days. Id.
87. Id. §§178I, 178J.  Additionally, the legislature amended §178I to require 
members of the public seeking sex offender information from the board to state 
that they are requesting the information for their own protection or the protection 
of someone under their responsibility, care or custody. This resolved the court’s 
concern in Doe 2, which was based on the 1996 version of §178I that members 

The board informs the offender that he is not required to submit any 
material but, if he does, he must submit it within 30 days.74 Once the 
board has obtained relevant information from the various agencies 
that had contact with the offender, or from the offender himself 
if he submitted any material, a single board member reviews the 
information and issues the offender a recommended determination 
of whether the offender must register and, if so, his recommended 
classification level.75 This classification level is not disseminated to 
the public at this stage.76

Third, the offender may accept the board’s recommended level 
(which includes no response to the board’s recommendation) or 
request a hearing.77  Fourth, if the offender requests a hearing, a board 
hearing examiner conducts a de novo hearing to determine whether 
the offender must register and, if he must register, the offender’s 
final classification level.78  Fifth, if the offender is dissatisfied with 
the hearing examiner’s decision, the offender may initiate an action 
for review79 in superior court.80  Once the offender’s classification 
level is final (either by acceptance of the board’s recommended 
classification decision, failure to make a timely request for a hearing 
or issuance of the hearing examiner’s decision), then the offender may 
be required to register in person with his local police department and 
his information may be publicly disseminated.81

Whether an offender must register in person and whether the 
public may have access to his sex offender information depends on 
the final classification level.  In stark contrast to the 1996 SORL, 
offenders finally classified as Level 1 (low risk) will continue to 
register by mailing their registration information to the board and 
the public does not have access to their sex offender information.82 
Under the 1996 SORL, these low risk offenders were required to 
register in person with the police and, while the police did not actively 
disseminate their sex offender information to members of the public, 

the public could obtain their information upon request.83  Under the 
present version of the SORL, only law enforcement agencies have 
access to these offenders’ registration information.84

Once they are finally classified as Level 2 (moderate risk) or Level 
3 (high risk), offenders must register in person at their local police 
department annually.85  Each year they must report to their local 
police departments to verify their registration information, and the 
police annually photograph and fingerprint them.86 The public may 
request the sex offender information about Level 2 and 3 offenders 
from the police or the board.87  The police are required to actively 
disseminate information about Level 3 offenders to members of the 
public who are likely to encounter the offender. Likewise, the board 
must publish all Level 3 sex offender information on its Internet Web 
site.88

B. The Registration Period

The length of time an offender must register depends on the 
crime(s) the offender committed and whether the offender committed 
those offenses as an adult or a juvenile. 

1. “Mandatory” or “Lifetime” Registration

An adult offender convicted of a sex offense that the SORL further 
defines as a “sexually violent offense” must register for life and neither 
the board nor the sentencing court may terminate or relieve the offender 
of registration.89 Likewise, an adult offender who is convicted “of two 
or more sex offenses defined as sex offenses pursuant to the Jacob 
Wetterling Crimes Against Children and Sexually Violent Offender 
Registration Act, 42 U.S.C. section 14071,90 committed on different 
occasions” must also register for life.91 While the SORL enumerates 
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prevent errors and abuses.  Id. at 265-67.
96. See infra note 100.
97. Pursuant to mass. gen. laWs ch.6, §178C, the following offenses are not sex 
offenses involving children or sexually violent offenses: (1) indecent assault and 
battery on a person age 14 or over, mass. gen. laWs ch.265, §13H (2006); (2) 
enticing away a person for prostitution or sexual intercourse, mass. gen. laWs 
ch.272, §2 (2006); (3) incestuous marriage or intercourse, mass. gen. laWs ch.272, 
§17 (2006); (4) possession of child pornography, mass. gen. laWs ch.272, §29C 
(2006); and (5) open and gross lewdness and lascivious behavior, mass. gen. laWs 
ch.272, §16 (2006).

Except for possession of child pornography, none of these offenses are 
Wetterling Offenses. Since the board has designated possession of child 
pornography to be a Wetterling Offense, 803 C.M.R. §1.03, if the sex offender 
was convicted of this offense and another Wetterling Offense committed on a 
different occasion, the offender must register for life. A sex offender convicted 
of a single act of open and gross lewdness need not register. mass. gen. laWs 
ch.6, §178C (2006); 803 C.M.R. §1.03. A sex offender must have a “second and 
subsequent” open and gross conviction in order to have a registration obligation. 
See 803 C.M.R. §§1.03 & 1.04(2) (defining “second and subsequent” for purposes 
of the SORL).
98. mass. gen. laWs ch.6, §178G (2006).
99. Id.; 803 C.M.R. §1.37B.
100. The SORL defines a sex offense involving a child as: (1) indecent assault 
and battery on a child under 14 (mass. gen. laWs ch.265, §13B (2006)); (2) 
rape of a child under 16 with force (mass. gen. laWs ch.265, §22A (2006)); 
(3) rape and abuse of a child under (mass. gen. laWs ch.265, §23 (2006)); (4) 
assault of a child with intent to commit rape (mass. gen. laWs ch.265, §24B 
(2006)); (5) kidnapping of a child (mass. gen. laWs ch.265, §26 (2006)); (6) 
enticing a child under the age of 16 for the purposes of committing a crime 
(mass. gen. laWs ch.265, §26C (2006)); (7) inducing a minor into prostitution 
(mass. gen. laWs ch.272, §4A (2006)); (8) living off or sharing earnings of a 
minor prostitute (mass. gen. laWs ch.272, §4B (2006)); (9) disseminating to a 
minor matter harmful to a minor (mass. gen. laWs ch.272, §28 (2006)); (10) 
posing or exhibiting a child in a state of nudity (mass. gen. laWs ch.272, §29A 
(2006)); (11) dissemination of visual material of a child in a state of nudity or 
sexual conduct (mass. gen. laWs ch.272, §29B (2006)); (12) unnatural and 
lascivious acts with a child under 16 (mass. gen. laWs ch.72, §35A (2006)); and 
(13) aggravated rape (mass. gen. laWs ch.265, §22(a) (2006)). Additionally, 
a conviction or adjudication for attempting to commit any of these offenses, 
pursuant to mass. gen. laWs ch.274, §6, constitutes a sex offense involving a 
child as does “a like violation of the law of another state, the United States or a 
military, territorial or Indian tribal authority. . . .” mass. gen. laWs ch.6, §178C 
(2006).

92. The nine enumerated sexually violent offenses are (1) indecent assault and 
battery on a child under 14, mass. gen. laWs ch.265, §13B (2006); (2) indecent 
assault and battery on a mentally retarded person, mass. gen. laWs ch.265, §13F 
(2006); (3) rape, Mass. Gen. Laws ch.265, §22 (2006); (4) rape of a child under 
16 with force, mass. gen. laWs ch.265, §22A (2006); (5) assault with intent to 
commit rape, mass. gen. laWs ch.265, §24 (2006); (6) assault of a child with 
intent to commit rape, mass. gen. laWs ch.265, §24B (2006); (7) drugging 
persons for sexual intercourse, mass. gen. laWs ch.272, §3 (2006); (8) unnatural 
and lascivious acts with a child under 16, mass. gen. laWs ch.272, §35A (2006); 
and (9) aggravated rape, mass. gen. laWs ch. 265, §22(a) (2006). Additionally, 
a conviction or adjudication for attempting to commit any of these offenses, 
pursuant to mass. gen. laWs ch.274, §6 (2006), constitutes a sexually violent 
offense as does “a like violation of the law of another state, the United States or a 
military, territorial or Indian tribal authority. . . .”  mass. gen. laWs ch.6, §178C 
(2006).
93. 803 C.M.R. §1.03.  The SORL permits the board to promulgate regulations 
regarding “the eligibility of sex offenders to be relieved of the obligation 
to register, including but not limited to, regulations limiting motions under 
subsection (e) of section 178E, section 178G and relief from registration pursuant 
to paragraph (d) of subsection (2) of section 178K.” mass. gen. laWs ch.6, 
§178D (2006). As a result, the board determined that all sex offenses defined as 
“sex offenses involving a child” pursuant to mass. gen. laWs ch.6, §178C were 
also Wetterling Offenses, 803 C.M.R. §1.03, and, consequently, an adult offender 
convicted of two or more sex offenses involving a child committed on different 
occasions must register for life.  The board also designated possession of child 
pornography (mass. gen. laWs ch.272, §29C (2006)) to be a Wetterling Offense. 
803 C.M.R. §1.03. See infra note 100 (listing the 13 sex offenses the SORL 
designates as sex offenses involving children).
94. Commonwealth v. Ronald R., 450 Mass. 262, 264 (2007).
95. The sentencing court may relieve an offender of the obligation to register if 
(a) the sex offender is not convicted of a sexually violent offense, sex offense 
involving a child, two or more Wetterling Offenses and (b) the court does not 
sentence the offender to “immediate confinement.” mass. gen. laWs ch.6, 
§178E(f) (2006). The sentencing court may relieve an offender in these situations 
if the court finds “the circumstances of the offense in conjunction with the 
offender’s criminal history indicate that the sex offender does not pose a risk 
of reoffense or a danger to the public.” Id. The sex offender bears the burden of 
proving that he does not pose a risk of reoffense or a danger to public and the fact 
that an offender does not have a prior criminal record does not require the judge 
to relieve the offender. Ronald R., 450 Mass. at 267, 268-69. Also, §178E(f) does 
not require the judge to recite the facts relied on or repeat verbatim §178E(f)’s 
standard before making a decision. Id. at 267-68. Indeed, the judge is not required 
to issue written findings of fact and rulings of law. Id. at 270. Sex offenders have 
no automatic right of appeal from judges’ decisions not to waive registration, 
however, either party may seek mass. gen. laWs ch. 211, §3 relief to correct and 

the offenses that constitute sexually violent offenses,92 the board’s 
regulations define what sex offenses are “Wetterling Offenses.”93 

2. Twenty Years or Less from Release of Custody

Although the SORL creates “a presumption that sex offenders 
must register”,94 the board or the sentencing court95 may relieve 
an adult offender’s obligation if the offender was not convicted of 
a sexually violent offense, sex offense involving a child96 or two or 
more Wetterling Offenses.97  Such an adult offender’s obligation 
will automatically terminate 20 years after the later of the offender’s 

date of conviction or release from all custody, including community 
supervision such as probation or parole.98 Moreover, these offenders 
may petition the board for termination of the obligation 10 years 
after the later of the offender’s conviction date or date he was released 
from custody or community supervision.99

3. Ten to Twenty Years of Registration

Unlike the prior group of adult sex offenders, the time period during 
which an adult with a single conviction for a sex offense involving a 
child100 must register does not depend on the later date the offender 
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101. See mass. gen. laWs ch.6, §178K(2)(d) (2006) (board may not relieve an 
offender of registration if “such offender has not already registered pursuant 
to this chapter for at least 10 years”); see also 803 C.M.R. §§1.37A(2)(d) & 
1.37B(3)(d) (sex offender must register for at least 10 years before being eligible 
for relief or termination from registration).
102. 803 C.M.R. §§1.37A & 1.37B (sex offender must register for at least 10 
years before being eligible for relief or termination from registration).
103. If an adult is convicted of committing two separate sex offenses involving 
children on different occasions, that offender would be subject to lifetime 
registration as the board has defined all sex offenses involving children to be 
Wetterling Offenses.  See supra text accompanying notes 90 & 93 (adult sex 
offenders convicted of two or more Wetterling Offense committed on different 
occasions must register for life and board has defined Wetterling Offense to 
include all sex offenses involving children).
104. For example, if an adult offender was convicted of rape and abuse of a child 
(mass. gen. laWs ch.265, §23) on July 1, 1985 and his probation terminated on 
July 1, 1988 but the offender did not register with the board until July 1, 2000, 
he must register until July 1, 2010 even though the 20 year registration period 
would ordinarily have expired on July 2008 (20 years after he was released from 
custody).
105. The sentencing court may relieve a juvenile offender of the obligation 
to register if the court does not sentence the juvenile offender to “immediate 
confinement,” which would include a commitment to the Department of Youth 
Services. mass. gen. laWs ch.6, §178E(f) (2006).  See Commonwealth v. 
Carrion, 431 Mass. 44, 46 (2000) (essence of DYS commitment was creation of 
custodial relationship between defendant and DYS for purposes of escape statute, 

mass. gen. laWs ch.120, §26 (2006), even if DYS did not place offender in a 
secure facility). A juvenile sex offender whose DYS commitment is suspended 
and placed on probation is not subject to “immediate confinement” and the 
juvenile court has the authority to relieve the offender. See generally Ronald R., 
450 Mass. at 263-65.
106. mass. gen. laWs ch.6, §178K(2)(d) (2006); 803 C.M.R. §1.37A.
107. mass. gen. laWs ch.6, §178G (2006).
108. Id.; 803 C.M.R. §1.37B. While mass. gen. laWs ch.6, §§178E(f), 178G 
& 178K(2)(d) state that the court and the board may not relieve or terminate an 
offender’s obligation to register if the offender was “convicted” of two or more 
Wetterling Offenses, a sexually violent offense, or a sex offense involving a child, 
these provisions do not state such a limitation regarding persons “adjudicated as 
a youthful offender or as a delinquent juvenile by reason” of such sex offenses. 
Therefore, while the court and the board lack authority to relieve adult offenders 
convicted of these offenses, they do have the authority to relieve juvenile sex 
offenders. See Commonwealth v. Dodge, 428 Mass. 860, 865 (1999) (where 
legislature employs specific language in one section of an act, but not in another, 
language should not be implied where it is not present).
109. mass. gen. laWs ch.6, §178K(1) (2006).
110. Id. §178K(1)(a)-(l).
111. 803 C.M.R. §1.40.
112. 803 C.M.R. §§1.38(3)-(4), 1.22 (3), 1.40.
113. mass. gen. laWs ch.6, §178K(1)(a)-(l) (2006); 803 C.M.R. §1.40.
114. mass. gen. laWs ch.6, §178K(1)(b) (2006).
115. 803 C.M.R. §1.40(9).

for three levels of notification depending on such risk.”109  The 
legislature also directed the board to incorporate into its guidelines 
21 factors by which to make the risk level assessment.110

As a result, the board reviewed the statutory factors for assessing risk 
and dangerousness as well as the literature regarding sex offender risk 
and dangerousness determinations, and then promulgated regulations 
enumerating 24 regulatory factors extrapolating, explaining and 
defining the criteria for these statutory factors.111   These regulatory 
factors guide board members and hearing examiners in assessing 
risk and dangerousness throughout the classification process. Board 
members use these regulatory factors when assessing an offender’s risk 
and dangerousness at the recommendation phase, and board hearing 
examiners use them in making final classification decisions at the 
hearing phase.112

The 24 regulatory factors address a wide range of issues in risk 
and dangerousness assessment, including the nature of the offender’s 
history of sexual misconduct, the nature of the offender’s overall 
criminal history, response to sex offender treatment, behavior while 
incarcerated and during community supervision, history of drug and 
alcohol abuse, present physical and mental health, present personal 
stability and victim impact statements.113 In addition to extrapolating 
and defining the statutory risk factors in promulgating the regulatory 
factors, the board broke down some of the regulatory factors into 
sub-factors in order to further assess the role the factor plays in an 
offender’s overall risk assessment.  For example, the board broke out 
the general statutory risk factor of “criminal history,”114 into three sub-
factors to assess (a) the length of time an offender has not committed 
any crimes since his last incarceration, (b) the extent and nature of 
the offender’s overall criminal history including nonsexual crimes, 
and (c) the detailed nature of the offender’s sex offense history.115  

was convicted or released from custody. An adult offender convicted 
of a single sex offense the SORL defines as a sex offense involving a 
child must register for at least 10 years regardless of the date he was 
convicted or released from incarceration.101 After registering for 10 
years, the offender may apply to the board for termination of the 
obligation.102 As a result, an adult with a single conviction for a sex 
offense involving a child is not subject to lifetime registration,103 but 
may have to register for a period of time longer than 20 years from 
the later date of his conviction or release from custody.104

4. Juveniles — Regardless of the Offense Committed

The board or the sentencing court105 may relieve offenders whose 
only sex offense(s) occurred when the offender was a juvenile resulting 
in adjudications of delinquency or youthful offender.106 Such a juvenile 
offender’s obligation will automatically terminate 20 years after the 
later of the offender’s date of adjudication or release from all custody 
or community supervision regardless of the offense committed.107 
These juvenile offenders may also petition the board for termination 
of the obligation 10 years after the later of the offender’s conviction 
or release from custody or community supervision.108

C. Assessing Risk in the Classification Process

The legislature granted the board broad authority to develop and 
promulgate guidelines for assessing the risk of reoffense and degree 
of dangerousness sex offenders pose to the public. In granting the 
board this authority, the legislature directed the board generally to 
“promulgate guidelines for determining level of risk,” “apply the 
guidelines to assess the risk level of particular offenders,” and “provide 
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116. Id. §1.40(9)(c)(1)-(13).
117. mass. gen. laWs ch.6, §178L(1) (2006).
118. 803 C.M.R. §§1.07 – 1.26; see mass. gen. laWs ch.6, §178L (2006). The 
SORL provides the board with broad authority to promulgate its own rules of 
adjudicatory procedure to follow in conducting its hearings. Id. §178L(2).
119. mass. gen. laWs ch.6, §178L (2006); 803 C.M.R. §1.21. See Doe 5, 430 
Mass. at 166; Doe 4, 428 Mass. at 99-100.
120. mass. gen. laWs ch.6, §178L (2006); 803 C.M.R. §1.08. All offenders who 
are juveniles at the time of their hearing must be represented by counsel at their 
hearing. 803 C.M.R. §1.14(3).
121. 803 C.M.R. §1.18.
122. Id. §1.11.
123. Id. §1.17; see generally mass. gen. laWs ch.30A, §12 (2006) (subpoenas in 
adjudicatory agency hearings).
124. 803 C.M.R. §1.10; Doe 4, 428 Mass. at 100-04.
125. 803 C.M.R. §1.19(1).
126. See generally Superior Court Standing Order 1-96 (processing and hearing of 
complaints for judicial review of administrative agency proceedings).

127.  803 C.M.R. §1.24(2).
128. Id. §1.21(1)(g). 
129. Id. §1.22(3).
130. Id. §1.40.
131. Id. §§1.21-1.22 & 1.40.
132. Id. §1.22(1); see Doe 4, 428 Mass. at 102.
133. Doe (Doe 8725) v. SORB, 450 Mass. 780 (2008); Doe (Doe 10216) v. 
SORB, 447 Mass. 779 (2006); Doe (Doe 3844) v. SORB, 447 Mass. 768 (2006); 
Doe (Doe 1211) v. SORB, 447 Mass. 750 (2006); Doe (Doe 10304) v. SORB, 70 
Mass. App. Ct. 309 (2007); Smith v. SORB, 65 Mass. App. Ct. 803 (2006). See 
supra note 6.
134. mass. gen. laWs ch.6, §178M (2006); mass. gen. laWs ch.30A, §14 (2006).
135. See supra Part II.D (discussing the application of the Mathews three-part test 
for assessing sufficiency of procedural due process).
136. Doe 3844, 447 Mass. at 775; see Doe 8725, 450 Mass. at 790 (“the rights 
affected by the registration requirement, while not fundamental, are nevertheless 
substantial”).
137. Doe 1211, 447 Mass. at 759.

reasonable inferences therefrom and render a fair, independent and 
impartial decision based on the issues and evidence presented and in 
accordance with the law.”128 In doing so, the examiner is “guided by 
the definitions, explanations, principles, and authorities contained in 
the [regulatory] Factors. . . .”129 As a result, in assessing the weight 
of the applicable regulatory factors130 to the credible evidence in 
the record, board hearing examiners use their common sense and 
good judgment to determine a final classification level.131 Finally, 
the hearing examiner must issue a written decision which contains a 
statement of the issues involved in the hearing; summary of evidence, 
including credibility determinations, if appropriate; specific findings 
of fact on all relevant disputed factual matters; and rulings of law on 
all relevant disputed legal issues.132 

IV.  The 2006 – 2008 Appellate Decisions

In large measure, the six most recent appellate decisions133 dealt 
mostly with the manner and method by which the board classifies 
sex offenders.  All six cases arose out of complaints for judicial review 
initiated by the sex offenders challenging their final classification level 
after an administrative hearing before a board hearing examiner.134  
In essence, the decisions helped shape the scope of procedural due 
process that sex offenders are entitled to receive during the registration 
and classification process.135

A. Nature of the Sex Offenders’ Interests at Stake

The cases put the nature of the sex offenders’ interest into context 
and helped further define the limits of the interest that the SJC first 
introduced and discussed in Doe 3, Doe 4, and Doe 5.  While the 
SJC acknowledged that sex offenders’ liberty and privacy interests 
are constitutionally protected, and those interests are “weighty,” 
“substantial” and cannot be deprived without procedural due 
process,136 the court held that these “liberty and privacy interests 
obviously are not fundamental.”137 The court put the nature of the 
interests into context noting that no “palpable deprivation of a liberty 

 

The board broke this last sub-factor into 13 additional sub-factors to 
analyze such risk factors as the location of the offense, the number of 
victims, the number of sexual acts committed, the level of physical 
contact during the offense, the length of time of the offense, and 
the characteristics of the victim.116 In addition to these statutory and 
regulatory factors, the SORL permitted the board to consider “any 
information useful in assessing the risk of reoffense and the degree of 
dangerousness.”117

D. The SORB Administrative Hearing

Based in large measures on the SJC’s holding and teaching in the 
original Doe cases, the present version of the SORL and the board’s 
regulations dictate the hearing process for determining a sex offender’s 
final classification level.118 The evidentiary hearing is held before an 
impartial hearing examiner.119 If the offender is indigent, he may have 
counsel appointed to represent him.120  The parties are entitled to 
pre-hearing discovery121 and motions can be made prior to or during 
the hearing.122 Parties can also request the board hearing examiner to 
issue subpoenas for witnesses and documents.123

At the hearing, the SORB has the burden to prove by a 
preponderance of the evidence that the offender has a duty to register 
at a particular level.124 While the rules of evidence do not apply, the 
regulations provide that: “[t]he rules of privilege recognized by law 
shall be observed. Evidence may be admitted and given probative 
effect only if it is the kind of evidence on which reasonable persons 
are accustomed to rely in the conduct of serious affairs. Irrelevant or 
repetitive evidence may be excluded.”125 

In the event the offender seeks judicial review of the hearing 
examiner’s decision and wants to include a transcript of the hearing to 
be included as part of the administrative record,126 the hearing “shall 
be recorded electronically, digitally, [or] stenographically.”127

The manner in which the hearing examiner makes the final 
classification determination is in the fashion of a traditional trier 
of fact. The examiner must “assess the reliability of the exhibits 
introduced into evidence and credibility of witnesses; draw all 



78 / Massachusetts Law Review

interest is at stake,” in contrast to a sexually dangerous person (“SDP”) 
civil commitment proceeding138 where a sex offender may be civilly 
committed to a treatment facility for a one-day-to-life or a criminal 
trial where an offender faces incarceration.139 Indeed, the SJC noted 
that a sex offender’s liberty and privacy interests are essentially nothing 
more than a “diminished expectation of privacy in his identity,” and 
that interest may be even less for Level 1 offenders since they are not 
subject to any public dissemination of their information.140 

B. Mandatory Registration for Adults Convicted of Sexually 
Violent Offenses

In Doe 1211 and Doe 8725, the court considered the 
constitutionality of the SORL’s mandatory registration requirements 
for adults who are convicted of committing “sexually violent 
offenses.”141 The court concluded that these provisions, on their face, 
do not violate procedural and substantive due process rights,142 but 
it also concluded that the provisions are not constitutional when 
retroactively applied to certain sex offenders.143

1. Doe 1211 — Mandatory Registration Is Constitutional on 
Its Face

In Doe 1211, the SJC considered the constitutionality of the 
provisions of the SORL and the board’s regulations that prohibit the 
board from relieving adult offenders convicted of sexually violent 
offenses committed against children.  The offender was convicted of 
an indecent assault and battery on a child under the age of 14144 — 
a sexually violent offense.145 The board recommended the offender 
register as Level 2 and the offender claimed a hearing.146  In his written 
decision, the hearing examiner first denied the offender’s motion for 
relief from registration147 because the offender was convicted of a 
sexually violent offense.148  The hearing examiner then addressed the 
offender’s classification level, determining that the board had proven 
by a preponderance of the evidence that plaintiff only posed a low 
degree of risk and dangerousness and finally classified the offender 

as Level 1 rather than the recommended Level 2.149  The offender 
appealed, claiming that the statutory and regulatory provisions150 
prohibiting the board from relieving him from any registration 
obligation violated his substantive and procedural due process rights 
under provisions of the Massachusetts Declaration of Rights.151 

The SJC disagreed and concluded that the provisions, on their 
face, did not violate either form of due process.152 The court first 
considered whether the provisions violate substantive due process. 
Since offenders’ interests are not fundamental and, based on the 
public protection language contained in the preamble to the SORL 
as well as the commonwealth’s compelling interest in protecting the 
public from future crimes, the court determined that the prohibitions 
on relief found in the SORL and the board’s regulations “bear a 
reasonable relation to a permissible legislative objective.”153  

Similarly, the court found that the provisions did not, on their 
face, violate procedural due process.154  The court concluded 
that there were procedural protections to prevent an erroneous 
registration determination.155 First, the offender had to be “convicted 
of, and sentenced on,” a qualifying sex offense.156 Second, during the 
recommendation phase, when the offender has 30 days to provide the 
board with any useful information to assess his obligation to register, 
the offender has the opportunity to show the board that he was not 
convicted of the sex offense at issue.157 Third, “[i]f the sex offender 
contests the board’s conclusion that he was convicted of the subject 
sex offense, he may request a hearing under §178L and, ultimately, 
seek judicial review of any decision pursuant to §178M.”158 The 
court concluded that in light of these procedural protections, the 
limited nature of the offenders’ liberty and privacy interests, and the 
commonwealth’s important and reasonable interests in protecting 
the public, “procedural due process is not offended by a registration 
requirement.”159 

While the court concluded that relief prohibitions of the SORL 
and board’s regulations did not, on their face, violate substantive 
or procedural due process, it did not address the broader issue of 
whether an adult offender convicted of a sexually violent offense can 
be compelled to register if the board, nonetheless, concludes that the 

138. See mass. gen. laWs ch.123A,  §§1-16 (2006).
139. Doe 10216, 447 Mass. at 785; Doe 1211, 447 Mass. at 761 (particularly 
dangerous sex offenders subject to registration “are not facing a loss of liberty in 
the sense that they are subject to detention, confinement, or commitment”).
140. Doe 1211, 447 Mass. at 759 (citations and quotations omitted).
141. The SORL provisions mandating adult offenders register if they have been 
convicted of sexually violent offenses are mass. gen. laWs ch.6, §§178E(f), 
178G, 178K(2)(d) (2006); 803 C.M.R. §1.37A – 1.37B; see supra, Part III-B1 
(discussing the SORL’s mandatory or lifetime registration requirements).
142. Doe 1211, 447 Mass. at 759-63.
143. Doe 8725, 450 Mass. at 785-86 & n.11.
144. mass. gen. laWs ch.265, §13B (2006).
145. Doe 1211, 447 Mass. at 752, 755; see mass. gen. laWs ch.6, §178C (2006) 
(defining “sexually violent offense”); supra note 92 (listing sexually violent 
offenses).
146. Doe 1211, 447 Mass. at 753.
147. See mass. gen. laWs ch.6, §178K(2)(d) (2006) and 803 C.M.R. 1.37A.
148. Doe 1211, 447 Mass. at 755.

149. Id.
150. mass. gen. laWs ch.6, §178K(2)(d) (2006) and 803 C.M.R. §1.37A.
151. Doe 1211, 447 Mass. at 751-52.
152. Id. at 759-62.
153. Id. at 759-60 (quotations and citations omitted); see supra note 5 (quoting St. 
1999, ch. 74, §1 – the preamble to the SORL).
154. Id. at 761-62.
155. Id. at 761.
156. Id. 
157. Doe 1211, 447 Mass. at 761.
158. Id.
159. Id. at 761-62. “Sexual crimes are particularly odious in nature and damaging 
in their consequences.” Coe v. SORB, 442 Mass. 250, 258 (2004).  Consequently, 
the commonwealth has a compelling interest in identifying those sex offenders 
who pose a high degree of risk and dangerousness to the public and informing the 
public where these offenders live and work. Id.; Doe 4, 428 Mass. at 103 & n.13; 
see generally St. 1999, ch. 74, §1 (public-protection and regulatory purposes of 
SORL).
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offender poses no risk to reoffend and no degree of dangerousness.160  
The SJC noted that, in this particular case, the board hearing 
examiner concluded that the offender posed at least a low degree of 
risk and dangerousness and, since that decision was supported by 
substantial evidence, they did not need to reach this larger issue.161 
The court addressed the parameters of an “as applied” challenge in its 
2008 decision in Doe 8725.162

2. Doe 8725 — “As Applied” Challenges to Mandatory 
Registration

In Doe 8725, the offender was 22 years old when he tendered 
an Alford plea163 to a charge of rape — which the SORL would 
subsequently define as a sexually violent offense.164  He was sentenced 
to a two-year term of probation, which he completed on September 
9, 1981 — 38 days after the SORL’s August 1, 1981 cut-off date for 
registration.165 Twenty-two years later, the board notified the offender 
that, pursuant to the SORL, it was reviewing his case to make a 
recommendation regarding his duty to register and his classification 
level.166 In response, the offender submitted documentation indicating 
that he had “established a stable life in the community, with a strong 
network of family and friends, and that he had been married for 
twenty-one years, had raised three accomplished children, and had 
maintained steady employment with increasing levels of responsibility 
over the years.”167 Additionally, the offender had not been convicted 
of any crime since his 1981 discharge from probation.168

After reviewing the material the offender submitted, the board 
recommended that he register at Level 1. The offender requested a 
hearing to challenge the recommended classification as he sought to 
prove at the hearing that he posed no risk of reoffending and no degree 
of dangerousness and, therefore, should be relieved of the obligation 
to register.169 The board subsequently filed a motion for a required 
finding that the offender be classified as Level 1 without a hearing 
because section 178K(2)(d) of the SORL did not allow the board to 
relieve a person of the obligation to register if he was convicted of a 

sexually violent offense (in this case, rape).170 The board asserted that 
the hearing examiner could not provide the relief the offender sought 
— to be relieved of his obligation to register altogether — and that a 
Level 1 classification was the least intrusive level the offender could 
receive.171 As the offender admitted that he was in fact convicted of 
the crime of rape and was discharged from probation after August 
1, 1981, the hearing examiner allowed the board’s motion and 
classified the offender as Level 1 without conducting an evidentiary 
hearing.172  

The offender appealed, asserting that, “as applied” to him, 
the mandatory registration requirements of section 178K(2)(d) 
violated his substantive and procedural due process rights under the 
Massachusetts Declaration of Rights “because he was not afforded a 
hearing to challenge the board's classification recommendation, and 
there was no evidence to suggest that he posed a danger to anyone so 
as to necessitate registration.”173 The SJC concluded that the board's 
determination that the offender “had a mandatory obligation to 
register annually, solely by virtue of his prior conviction,” violated 
the offender's due process rights.174 As a result, the court remanded 
the case to the board to conduct an evidentiary hearing and allow the 
offender “to present evidence that he poses no risk to reoffend and 
thus should not be required to register.”175

Unlike its other cases regarding sex offender registration, the 
SJC did not base its decision on the Mathews three-part test for 
assessing procedural due process.176  Rather, the court assessed the 
constitutionality of the statute as applied to the offender by examining 
section 178K(2)(d)’s retroactive application to this specific offender.177  
First, the court concluded that section 178K(2)(d)’s provisions, which 
were enacted 20 years after the offender’s rape conviction, applied 
retroactively to the offender because the sole basis for his registration 
requirement was his 1979 rape conviction.178  In contrast to offenders 
who were not convicted of sexually violent offenses and could be 
relieved of their registration obligation after the board conducted 
a current assessment of risk dangerousness, Doe 8725’s present 
registration requirement was based not on a current assessment but 

160. Doe 1211, 447 Mass. at 762.
161. Id. at 762-66.
162. Doe 8725, 450 Mass. at 785-86 n.11.
163. North Carolina v. Alford, 400 U.S. 25 (1970). “Under Alford, a defendant 
who professes innocence may nevertheless plead guilty and ‘voluntarily, 
knowingly and understandingly consent to the imposition of a prison sentence,’ if 
the State can demonstrate a ‘strong factual basis’ for the plea.” Commonwealth v. 
DelVerde, 398 Mass. 288, 297 (1986) (quoting Alford, 400 U.S. at 37-38).
164. Doe 8725, 450 Mass. at 781; see mass. gen. laWs ch.6, §178C (2006) 
(Sexually Violent Offense includes rape).
165. Doe 8725, 450 Mass. at 785; see mass. gen. laWs ch.6, §178C (2006) (sex 
offender is a person convicted of a “sex offense” and released from probation 
after August 1, 1981).
166. Doe 8725, 450 Mass. at 781.
167. Id.
168. Id.
169. Id. at 782; see mass. gen. laWs ch.6, §178K(2)(d) (2006) (if offender is 
eligible for relief, burden is on the offender to prove he poses no risk and is not 
dangerous); 803 C.M.R. §1.37A (offender must prove by a preponderance of the 

evidence he should be relieved from registration).
170. Doe 8725, 450 Mass. at 782.
171. Id. Level 1 classification is the least intrusive classification level because the 
Level 1 offender registers by completing a form and mailing it to the board and 
is not subject to public dissemination of his sex offender information – only law 
enforcement authorities have access to a Level 1 offender’s information.  mass. 
gen. laWs ch.6, §178F (2006); mass. gen. laWs ch.6, §178K(2)(a) (2006). Level 
2 and Level 3 offenders must register in person at their local police departments 
and the public does have access to their information. Id. §§178D, 178F1/2, 178J, 
178K(2)(b)-(c).
172. Doe 8725, 450 Mass. at 783-84.
173. Id. at 784.
174. Id. at 784-85.
175. Id. at 784-85, 793.
176. See supra Part II. D (discussing the application of Mathews three-part test 
for assessing procedural due process articulated in and applied to aspects of the 
SORL registration and classification process).
177. Doe 8725, 450 Mass. at 786-93.
178. Id. at 786-88.
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only on the fact of his 1979 rape conviction.179  Therefore, the SJC 
concluded that the mandatory registration provisions  “attached new 
legal consequences to events that occurred before [their] enactment, 
and must be considered retroactive for the purposes of further 
constitutional inquiry.”180 

Next, the court analyzed whether the retroactive application of the 
mandatory registration provisions met “the test of ‘reasonableness’ 
to comport with state constitutional due process requirements.”181 
Observing that a retroactive statute is unconstitutional if it “is 
irrational in its application,” the court noted that to determine 
whether the 

application is equitable — and thus whether the 
regulation is reasonable — we examine the statute from 
three perspectives: “the nature of the public interest which 
motivated the Legislature to enact the retroactive statute; 
the nature of the rights … affected retroactively; and the 
extent or scope of the statutory effect or impact.”182

In applying this analysis, the court concluded that the mandatory 
registration provisions were unconstitutional as retroactively applied 
specifically to Doe 8725.  Although the court acknowledged the 
important public safety interests the provisions sought to protect, it 
determined that “it is nearly impossible to conclude that this interest” 
was served by requiring a person to register who was convicted of a 
single sexually violent offense 24 years before, where the offender 
had no opportunity for an individualized hearing to assess his present 
risk and dangerousness, and whose present record did not indicate 
“predatory [sexual] acts characterized by repetitive and compulsive 
behavior.”183

Similarly, the SJC concluded that while the offender’s interests 
affected by the mandatory registration requirement were not 
fundamental, they were “substantial” given that he had no opportunity 
to contest his present level of risk and dangerousness but still, under 
threat of criminal sanctions, was “forced to say annually, and without 
regard for the past one-quarter century, ‘I am a sex offender, and here 
is where to find me.’”184 The court further held that the impact of 

mandatory registration was “extensive and permanent” because of the 
potential criminal liability for failing to register and the requirement 
to register for life.185 As a result, the court held that the mandatory 
registration provisions were unconstitutionally applied retroactively 
to Doe 8725 and thus remanded the matter to the board to conduct 
an evidentiary hearing pursuant to the SORL “where he will have the 
opportunity to demonstrate that he neither poses a risk of reoffense nor 
is a current danger to vulnerable members of our communities.”186

It is important to note that the SJC only held the mandatory 
registration provisions unconstitutional "as applied" to the unique 
circumstances of Doe 8725.187  The court’s finding that the provisions 
are retroactive should not apply to the vast majority of SORB cases 
in which offenders are provided with a hearing to assess present risk 
and dangerousness.188 Additionally, 24 years had elapsed between 
the time Doe 8725 was convicted of his single sex offense and 
the time he was required to register with no intervening criminal 
convictions.189 In these circumstances, the court noted that an 
offender like Doe 8725, who “served his sentence, and reformed his 
life, has a justified expectation that he will not at some time in the 
distant future be automatically branded as a public danger in the 
eyes of law enforcement, and required annually to register as such, 
without consideration of his behavior since 1979.”190 Offenders who 
were convicted more recently — particularly those convicted after the 
SORL was enacted in 1999 — might not be entitled to this “justified 
expectation” and section 178K(2)(d)’s mandatory registration 
requirements could be constitutional "as applied" to these more 
recently convicted offenders. 

An important difference between the offenders in Doe 1211 and 
Doe 8725 is that, in the latter case, the offender did not sexually assault 
a child, while in Doe 1211 the offender committed multiple sexual 
assaults upon a child victim.191 In Doe 1211, the court highlighted 
this fact on numerous occasions, indicating that adult sex offenders 
who target children are particularly dangerous and that the express 
purpose of the SORL was to protect “the vulnerable members of our 
communities from sexual offenders” which, the court concluded, 
included children.192 The SJC recognized that section 178K(2)(d)'s 
mandatory registration provisions were particularly appropriate to sex 

179. Id. at 787.
180. Id.
181. Id. at 787-93.
182. Id. at 788 (quoting Am. Mfrs. Mut. Ins. Co. v. Comm’r of Ins., 374 Mass. 
181, 189-90 (1978)).
183. Doe 8725, 450 Mass. at 788–89.
184. Id. at 792.
185. Id. at 792-93.
186. Id. at 786 n. 11, 793.
187. Id. at 786 n. 11.
188. Id. at 787.

189. Id. at 781.
190. Id. at 790, n. 17.
191. See id. at 781 (offender convicted of rape and not any crime in which the 
victim is a child); Doe 1211, 447 Mass. at 752-53 (offender committed multiple 
sexual assaults on an eight year-old boy).
192. See Doe 1211, 447 Mass. at 760-61, 766 nn. 14-15 ((a) stating that purpose 
of SORL is to protect vulnerable members of society including children as 
evidenced “by other considerations and research involving pedophiles,” (b) 
indicating that child sex offenders are “particularly dangerous,” and (c) citing to 
several research articles indicating that “pedophiles” cannot be “cured” and that 
treatment is not effective); see St. 1999, ch. 74, §1 (emergency preamble to SORL 
states that one of the purposes of SORL is to protect “the vulnerable members of 
our communities from sexual offenders”).
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offenders who had a history of committing multiple acts of sexually 
violent offenses against children.193  In contrast, the offender in Doe 
8725 did not sexually assault a child and, consequently, there was 
a bigger question whether he was presently a threat to “vulnerable 
members” of society.194 A child sex offender, therefore, may be less 
likely to prevail on an “as applied” challenge to the mandatory 
registration provisions than a sex offender who had a single conviction 
for sexually assaulting an adult victim 24 years ago.195

C. The Sufficiency of the Board’s Regulatory Factors

In Doe 3844, the SJC answered a reported question of whether the 
board’s regulatory factors “vest[] untrammeled discretion in the board 
over the classification level, thereby rendering the procedure one that 
is arbitrary and contrary to law.”196 In this vein, the sex offender 
argued that procedural due process required that the regulatory 
factors include a “presumptive or quantitative analysis” or, in other 
words, weighted values, points or some other numerical scheme to 
assess each regulatory factor’s impact on the sex offender’s overall level 
of risk and dangerousness.197  

The court disagreed and concluded that the board’s regulations, 
including the regulatory factors, provide adequate procedural 
safeguards and do not violate constitutional due process.198 The court 
noted that the board’s regulations (including the regulatory factors) 
“are a proper delegation of power by the Legislature and have the force 
of law.”199 As a result, the regulations and the SORL together provide 
a wide array of “appropriate and adequate safeguards” to offenders 
during the classification process, such as notice of the various phases 
of the classification process, a hearing before an impartial hearing 
examiner, appointment of counsel to indigent offenders, “the 
opportunity to review the detailed, written final classification decision 

based on a preponderance of the evidence,” and the opportunity to 
seek judicial review of the final decision.200 These and other procedural 
safeguards enumerated in the board’s regulations and the SORL 
satisfy the requirements of procedural due process in the classification 
of sex offenders.201  Given these protections, the court concluded that 
procedural due process did not require the board to use a point-based 
or other quantitative system to weigh the various regulatory factors 
when applying them to a sex offender’s particular case to determine 
the offender’s level of risk and dangerousness.202 Consequently, the 
SJC decided that, in determining an offender’s final classification 
level, a board hearing examiner has the discretion to consider which 
regulatory factors apply and the weight given to those factors based 
on the totality of the evidence at the hearing.203 

D. The Board Is Not Required to Introduce Expert Evidence at 
the Administrative Hearing to Prove Risk and Dangerousness

In Doe 10216, the sex offender asserted that in order to prove any 
level of risk and dangerousness, the board was required to introduce 
expert evidence because determining risk and dangerousness was 
beyond the ordinary knowledge of the SORB hearing examiner.204  
The SJC disagreed. First, the court held that the SORL itself did 
not require the board to prove its case through an expert witness.  
The court concluded that the SORL granted the board discretion on 
whether to use an expert witness because the statute provided that 
the board  “may grant payment of fees for an expert witness in any 
case where the board in its classification proceeding intends to rely 
on the testimony or report of an expert witness prepared specifically 
for the purposes of the classification proceeding.”205 Since the statute 
uses the word “may” in relation to use of expert witnesses at the 
classification hearing, the court held that “the Legislature intended 

193. Id.
194. Doe 8725, 450 Mass. at 792 (while public interest in protecting vulnerable 
members of community from sexual predators is a compelling one, “it is nearly 
impossible to conclude that this interest and the statute’s defined purposes 
are served by imposing, without any opportunity for classification ‘on an 
individualized basis,’ a registration requirement on a person who committed a 
single sexual offense more than twenty-four years before the board’s imposition 
of the requirement, and whose demonstrable record since that time contains no 
evidence whatsoever of ‘predatory [sexual] acts characterized by repetitive and 
compulsive behavior’”).
195. Similarly, an offender whose criminal record indicates a history of “predatory 
sexual acts characterized by repetitive and compulsive behavior” against adults 
may also be less likely to prevail on an “as applied” challenge to §178K(2)(d)’s 
mandatory registration provisions. The SJC seems to indicate in Doe 8725 that 
an offender who has this type of sexually aggressive history will continue to pose 
a threat to vulnerable members of the population and that mandatory registration 
would be consistent with the purpose of the SORL.  Doe 8725, 450 Mass. at 790-
91. See St. 1999, ch.74, §1 (in the preamble of SORL, legislature expressed its 
concern that “the danger of recidivism posed by sex offenders, especially sexually 
violent offenders who commit predatory acts characterized by repetitive and 
compulsive behavior, to be grave and that the protection of the public from these 
sex offenders is of paramount interest”).
196. Doe 3844, 447 Mass. at 774.
197. Id. at 776-77.
198. Id. at 777.
199. Id. at 775, 777; see also Smith, 65 Mass. App. Ct. at 803, 813 (“[a]s an 

administrative agency, the board has considerable leeway in interpreting the 
statute and its regulations, which … stand on the same footing as statutes, with 
reasonable presumptions to be made in favor of their validity. As ‘long as the 
[board’s] interpretation of its regulations and statutory mandate is rational, and 
adhered to consistently, it should be respected,’ and given substantial deference.”) 
(quoting Midland States Life Ins. Co. v. Cardillo, 59 Mass. App. Ct. 531, 537 
(2003)). 
200. Doe 3844, 447 Mass. at 776.
201. Id.; see supra Parts III. A & III. D (discussing registration and classification 
process).
202. Id. at 777; see Smith, 65 Mass. App. Ct. at 805, 811 (board’s regulatory 
factors contain “detailed” and “specific” guidelines).  The offender in Doe 3844 
suggested that procedural due process required the board to use a point-based 
system for assessing each regulatory risk factor similar to what is used in the New 
Jersey sex offender registry system. Id. at 777 & n.12. New Jersey assesses 13 
risk factors and assigns a number of points to each factor. N.J. sTaT. ann. §2C:7-
1 - 7-11 (2008); In re C.A., 146 N.J. 71, 103-04, 679 A.2d 1153, 1169 (1969). 
The points for each applicable factor are totaled to get a sum that is compared to a 
chart that indicates whether the sum of the points indicates the offender is a high, 
moderate, or low risk to reoffend. In re C.A., 146 N.J. at 82-83, 111, 679 A.2d at 
1158-59, 1173.
203. E.g., Doe 10216, 447 Mass. at 786-90; Doe 1211, 447 Mass. at 762-67; 
Smith, 65 Mass. App. Ct. at 809-12.
204. Doe 10216, 447 Mass. at 784.
205. Id. at 785 (emphasis in original) (quoting mass. gen. laWs ch.6, §178L(1)
(c) (2006)).
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the use of experts to be discretionary, not mandatory.”206

Second, the court rejected the offender’s attempt to analogize the 
SORB hearing to proceedings to civilly commit a sex offender to 
a treatment center for one-day-to-life if the offender is an SDP.207  
Such civil commitment proceedings do require the commonwealth 
to introduce expert evidence of the offender’s level of risk.208  In this 
regard, the SJC determined that the legislative history of the SORL 
demonstrated that the legislature did not intend expert evidence to 
be required as part of the SORB classification process.209 The SDP 
statute was amended as part of the same overall legislation that 
overhauled the SORL.210 In amending the SDP statute, the legislature 
required that two “Qualified Examiners” (i.e., licensed psychiatrists or 
psychologists who also have “two years of experience with diagnosis 
or treatment of sexually aggressive offenders and [are] designated by 
the commissioner of correction”)211 produce a report to the trial court 
detailing their “examination and diagnosis of an offender and their 
recommendations.”212  The SJC noted that conspicuously absent from 
the SORL was any requirement that expert witnesses of any kind be 
used at any stage of the SORB classification process.213 Therefore, 
the court concluded that the legislature’s decision to require expert 
evidence in amending the SDP statute but, in the same legislation, 
not require it in the SORL, “demonstrates that the Legislature 
determined that expert testimony is unnecessary in these types of 
proceedings.”214

The SJC also concluded that the nature of SORB proceedings 
was considerably different from SDP proceedings and, consequently, 
expert evidence was not required at the administrative hearing.215 
It noted that the elements the commonwealth needs to prove in 
the SDP process — (1) that the offender suffered from mental 

abnormality or personality disorder and (2) “the likelihood that a 
person suffering from such a condition will commit a sexual offense 
if not committed” — were not elements the commonwealth needed 
to prove in the SORB classification.216 Therefore, the court held that 
the commonwealth was required to introduce expert testimony in 
SDP proceedings in order to prove these two elements.217 Since the 
board is not required to prove that an offender suffers from a mental 
abnormality or that such a condition renders the offender likely to 
reoffend, there is no need for the board to introduce expert evidence 
at the classification hearing.

Third, the SJC appears to have rejected any argument that expert 
evidence was constitutionally required as part of the board’s case. 
Again, relying on the comparison of the SORB process and the SDP 
process, the court held that “expert testimony is necessary in G. L. c. 
123A proceedings because the palpable deprivation of a liberty interest 
is at stake, namely, the potential indefinite civil commitment up to 
life, whereas G. L. c. 6, §§178C-178P, only requires registration.”218 
Thus, given that an offender’s fundamental right of physical liberty is 
at stake in an SDP proceeding, the court appears to suggest that the 
procedural safeguard of expert evidence is required to reduce the risk 
of an erroneous civil commitment.219 In contrast, if all an offender 
is facing in an SORB proceeding is a “diminished expectation of 
privacy in his identity,”220 then the existing statutory and regulatory 
factors for assessing risk and dangerousness are constitutionally 
sufficient.221  Indeed, the SJC ultimately determined that the board’s 
properly promulgated regulatory factors are “specific and detailed” 
and, as such “imbue[] [the hearing examiner] with the expertise of 
the board” and thus guide the hearing examiner in determining a sex 
offender’s final classification level.222

206. Id.
207. mass. gen. laWs ch.123A, §§1-16 (2006).
208. Id. at 785-86; see Commonwealth v. Bruno, 432 Mass. 489, 510-11 (2000) 
(commonwealth must produce expert evidence in SDP cases in order to prove 
offender suffers from mental abnormality or personality disorder and that this 
mental condition makes the offender likely to reoffend unless he is confined to a 
secure facility).
209. Doe 1016, 447 Mass. at 785-86.
210. Id. at 786; see St. 1999, ch. 74 (legislation amending both SDP statute and 
SORL).
211. See mass. gen. laWs ch.123A, §1 (2006) (defining “qualified examiner”).
212. Doe 10216, 447 Mass. at 786; see mass. gen. laWs ch.123A, §13 (2006) 
(requiring that qualified examiners submit reports of their findings to the trial 
court).
213. Doe 10216, 447 Mass. at 786. 
214. Id. (observing that “‘[w]here the Legislature has employed specific language 
in one [section of an act], but not in another, the language should not be implied 
where it is not present’”)  (quoting Commonwealth v. Dodge, 428 Mass. 860, 865 
(1999)).
215. Doe 10216, 447 Mass. at 785.
216. Id. In the SORB classification process “mental abnormality” is a statutory 

and regulatory factor indicative of a high degree of risk and dangerous. mass. 
gen. laWs ch.6, §178K(1)(a)(1) (2006); 803 C.M.R. §1.40(1). Thus if it is 
present, the hearing examiner may consider the offender’s mental abnormality 
when weighing the offender’s overall classification level. While an offender’s 
mental abnormality is a factor the hearing examiner may consider, it is not an 
element that the board must prove in order for the hearing examiner to find that 
the offender poses either low, moderate, or high level of risk or dangerousness.
217.  Doe 10216, 447 Mass. at 785; see Bruno, 432 Mass. at 510-11 
(commonwealth must produce expert evidence in SDP cases in order to prove 
offender suffers from mental abnormality or personality disorder and that this 
mental condition makes the offender likely to reoffend unless confined to a secure 
facility). 
218. Doe 10216, 447 Mass. at 785.
219. See supra Part II. D (discussing the application of the Mathews three-part test 
for assessing the sufficiency of procedural due process articulated in and applied 
to aspects of the SORL registration and classification process).
220. Doe 1211, 447 Mass. at 759.
221. Doe 3844, 447 Mass. at 774-78; see supra Part IV. C (discussing SJC’s 
decision in Doe 3844 that board’s regulatory factors for assessing risk and 
dangerousness, along with other statutory and regulatory safeguards, protect sex 
offender’s limited due process rights).
222. Doe 10216, 447 Mass. at 786.
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E. The Role of Expert Evidence at the Administrative Hearing

In addition to determining that the board was not required to 
introduce expert evidence at the hearing, the court’s decisions also 
helped define the role of expert evidence as it applies to the offender’s 
case. First, in Doe 10216, the court noted that since the board is not 
required to introduce expert evidence as part of its case, a board hearing 
examiner has “discretionary authority to approve requests for expert 
witness fees.”223 The court observed that the board’s regulations224 
grant the hearing examiner this “discretionary authority.”225

Additionally, the court considered the board’s regulatory provisions 
that limit the use of psychological assessments prepared for prior 
and different proceedings. Pursuant to the board’s regulations, an 
“expert witness” is defined as “[a] licensed mental health professional, 
excluding employees of the Sex Offender Registry Board, whose 
testimony and report offering an opinion as to a sex offender’s risk 
of reoffense and degree of dangerousness were prepared expressly for 

reliance by a Party at a hearing conducted pursuant to 803 CMR 1.07 
- 1.26.”226 Thus, any psychological report regarding the offender’s 
risk that was prepared in a prior SDP case (i.e., not prepared for the 
purpose of the SORB classification hearing) is not considered to be 
the report of an expert witness at the SORB hearing.227 The hearing 
examiner is not required to consider any risk opinion contained in 
the report because it is not the opinion of an expert witness for the 
purposes of the SORB hearing.228

Finally, in Doe 1211, the SJC considered the role an expert witness 
plays if one testifies at the hearing on behalf of the offender and 
offers an opinion that the offender poses no or very little risk. As 
an initial matter, an expert witness’s opinion regarding an offender’s 
risk, properly offered, is a statutory and regulatory factor the hearing 
examiner may consider.229 The court concluded, however, that the 
hearing examiner is not bound to accept the opinion of the offender’s 
expert if the hearing examiner properly concludes that the offender’s 
case presents relevant high risk and other risk enhancing regulatory 

223. Id. at 785.
224. 803 C.M.R. §1.09(2).
225. Doe 10216, 447 Mass. at 785. The board’s regulatory authority to deny 
a request for funds is derived from the SORL itself which, as stated above, 
provides that the board “may grant payment of fees for an expert witness in 
any case where the board in its classification proceeding intends to rely on the 
testimony or report of an expert witness prepared specifically for the purposes 
of the classification proceeding.” mass. gen. laWs ch.6, §178L(1)(c) (2006) 
(emphasis added).  In this vein, denying an indigent offender’s request for 
funds would not violate procedural due process. First, as discussed above, the 
offender is not facing the palpable deprivation of liberty that is at stake in an 
SDP case or in a criminal case in which an offender is entitled to receive funds. 
See mass. gen. laWs ch.123A, §§13(d),  14(b) (2006) (indigent sex offender 
facing SDP commitment to treatment facility for one-day-to-life entitled to have 
access to an expert witness); Ake v. Oklahoma, 470 U.S. 68, 83 (1985) (indigent 
criminal defendant facing execution entitled to funds to retain psychiatric expert 
testimony in order to refute government’s psychiatric evidence of defendant’s 
future dangerousness); Commonwealth v. Lockley, 381 Mass. 156, 160-61 (1980) 
(pursuant to mass. gen. laWs ch.261, §27C indigent criminal defendant facing 
incarceration may have access to funds to retain expert evidence upon proper 
showing of need).  Indeed, even if the board were required to apply the standard 
for assessing requests for funds to retain experts that is applied in criminal cases, 
the board would still have the discretion to deny the requests.  Since the board has 
the discretion not to use expert witnesses in its cases, Doe 10216, 447 Mass. at 
784-86, indigent offenders cannot show that the requested funds are “reasonably 
necessary to prevent the [offender] from being subjected to a disadvantage in 
preparing or presenting his case adequately, in comparison with one who could 
afford to pay for the preparation which the case reasonably requires.” Lockley, 
381 Mass. at 160-61. Since the board does not rely on expert evidence, sex 
offenders are not subjected to any disadvantage that would require the board to 
provide them with funds to retain their own expert to refute the board’s expert. 
Compare Doe 10216, 447 Mass. at 784-85 (board’s reliance on expert witnesses 
is discretionary) with Ake, 470 U.S. at 83 (indigent criminal defendant at death 

penalty phase of his trial subjected to disadvantage where state introduces expert 
psychiatric evidence describing defendant’s future dangerousness and defendant 
denied funds to access contrary opinion to refute state’s evidence). The SJC is 
expected to resolve the issue of whether an indigent sex offender is entitled to 
obtain funds to retain an expert witness in SORB hearings in Doe 89230 v. SORB, 
SJC-10086 (Mass.). It is anticipated that the court will hear oral argument in Doe 
89230 in the fall of 2008.
226. 803 C.M.R. §1.03 (emphasis added). This definition is derived from the 
SORL itself which states that the board “may grant payment of fees for an expert 
witness in any case where the board in its classification proceeding intends to 
rely on the testimony or report of an expert witness prepared specifically for the 
purposes of the classification proceeding.” mass. gen. laWs ch.6, §178L(1)(c) 
(2006) (emphasis added).
227. Doe 10216, 447 Mass. at 788-89.
228. Id. Similarly, the court noted that the board’s regulations, 803 C.M.R. 
§1.18(6), also state that if a party seeks to introduce a report containing an expert 
witness’s risk opinion, the party must call the author of the report as a witness to 
actually testify at the hearing in order for the hearing examiner to consider the 
expert’s opinion. Doe 10216, 447 Mass. at 785. Additionally, “if the expert is not 
called as a witness, the portions of the report that discuss an offender’s risk of 
reoffense and degree of dangerousness will be excluded from consideration.” Id. 
Although not discussed in Doe 10216, the board’s regulatory process is entitled to 
substantial deference which “is especially appropriate where, as here, the statutes 
in question involve an explicit, broad grant of rule-making authority.” Goldberg 
v. Bd. of Health, 444 Mass. 627, 634 (2005) (citing Chevron, U.S.A., Inc. v. 
NRDC, Inc., 467 U.S. 837, 844 (1984)); see mass. gen. laWs ch.6, §178L(2) 
(2006) (SORB authorized to promulgate rules to conduct hearings); see also Doe 
3844, 447 Mass. at 775 (deference given to board’s regulations); Smith, 65 Mass. 
App. Ct. at 811 (board’s regulatory guidelines ‘‘have the force of law and must 
be accorded all the deference due to a statute.” (citing Massachusetts Fed’n. of 
Teachers v. Bd. of Educ., 436 Mass. 763, 771 (2002))).
229. mass. gen. laWs ch.6, §178K(1)(f) (2006); 803 C.M.R. §1.40(15).
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factors indicating a different result.230

F. Other Important Conclusions

Additionally, the SJC and the Appeals Court reached other 
conclusions that are important to highlight:231

1. No Ability to Be Relieved of Registration Obligation from 
Sentencing Court

In Smith v. SORB, the Appeals Court rejected a sex offender’s 
argument that his equal protection rights were violated because, at 
the time he was sentenced for his sex offense, the SORL had not 
been enacted. The sex offender in Smith claimed that he did not 
have an opportunity to ask the sentencing court to relieve him of 
his obligation to register,232 which is a form of relief available to sex 
offenders who have been convicted since the SORL was enacted.233 
The Appeals Court concluded that 

“[t]he mere fact that some persons were at some later 
date governed by a law more favorable to them than 
the law which applied to the [offender] is insufficient 
to strike down an otherwise valid statute; to hold the 
opposite would be either to eradicate all new statutes or 
to make them all retroactive.”234

2. Standard of Review

The SJC confirmed that the standards of review that apply in 
other administrative procedure act235 cases are also applicable to cases 
seeking judicial review of SORB decisions.236  The court reiterated 
the traditional standard that the reviewing court 

must determine whether the decision is supported 
by substantial evidence. Substantial evidence is 

“such evidence as a reasonable mind might accept as 
adequate to support a conclusion.” In reviewing the 
agency’s decision, the court “shall give due weight to 
the experience, technical competence, and specialized 
knowledge of the agency, as well as to the discretionary 
authority conferred upon it.” The decision may only 
be set aside if the court determines that the decision is 
unsupported by substantial evidence or is arbitrary or 
capricious, an abuse of discretion, or not in accordance 
with law.237

3. High-Risk Factors

In Doe 1211 and Doe 10216, the SJC noted that the presence 
of one or more of the following six regulatory factors, which are 
indicative of a high degree of risk and dangerousness,238 is significant 
and lends additional support to the board’s registration and 
classification determination: (1) the offender suffers from a mental 
abnormality; (2) the offender engaged in repetitive and compulsive 
sexual misconduct; (3) as an adult the offender committed his sex 
offense against a child victim; (4) the offender was under the age 
of 21 at the time he commited his first sex offense; (5) the offender 
was previously adjudicated an SDP, and (6) the offender served his 
maximum term of incarceration.239 

4. Inapplicable Risk Enhancing Factors Do Not Equate to a 
Reduced Level of Risk

The SJC rejected the argument that a hearing examiner must 
conclude that an offender represents a reduced level of risk if, in 
assessing the facts of a particular case, the hearing examiner finds 
that certain regulatory factors indicative of a high or increased level 
of risk are not applicable to the facts of a sex offender’s case.240  The 
court noted that “the inapplicable factors do not count against an 
offender’s risk level as they are not considered or weighed in the 

230. Doe 1211, 447 Mass. at 764.
231. Other appellate decisions have concluded that registration and notification 
are not punitive and, therefore, do not violate constitutional protections against 
ex post facto laws or double jeopardy.  In addition to the regulatory and public 
protection purpose articulated in the preamble to the present version of the SORL, 
St. 1999, ch. 74, §1; see supra n.5 (quoting the preamble), the Appeals Court 
has noted that community notification regarding sex offenders is not punitive 
but rather a collateral, regulatory measure. Commonwealth v. Olaf O., 57 Mass. 
App. Ct. 918, 919 (2003); see also Doe 8725, 450 Mass. at 787-88 (“We have 
said… that the registration law is generally regulatory rather than punitive.”); 
Becker, 71 Mass. App. Ct. at 93-94 (registration does not constitute cruel and 
unusual punishment or violate sex offender’s constitutional right to travel). Nor 
is the SORL punitive in its effect.  The United States Supreme Court has held 
that disseminating sex offender information on the Internet does not constitute an 
ex post facto violation.  Smith v. Doe, 538 U.S. 84, 100-06 (2003). As the SJC 
has recognized, any harm or consequence sex offenders may suffer as a result of 
their registration and public dissemination of their information (e.g., public ire 
and scorn, embarrassment, as well as loss of work, housing, relationships, etc.) 

are not the result of the SORL but the result of their crimes. Coe, 442 Mass. at 
258 n.6.  Additionally, the SJC has concluded that the civil commitment of SDPs 
pursuant to mass. gen. laWs ch. 123A proceedings is not punitive and, therefore, 
does not violate ex post facto and double jeopardy prohibitions. In re Dutil, 437 
Mass. 9, 19-20 (2002); Bruno, 432 Mass. at 499-502. If depriving a sex offender 
of his physical liberty by civilly committing him for one day-to-life to a treatment 
facility does not constitute punishment, neither should sex offender registration 
and public notification.
232. mass. gen. laWs ch.6, §178E(f) (2006).
233. Smith, 65 Mass. App. Ct. at 813-15.
234. Id. at 814-15 (quoting Commonwealth v. Tate, 424 Mass. 236, 240 (1997)).
235. mass. gen. laWs ch.30A, §14 (2006).
236. Doe 10216, 447 Mass. at 787.
237. Id. (quoting mass. gen. laWs ch.30A, §§1(6), 14(7) (2006)).
238. mass. gen. laWs ch.6, §178K(1)(a)(i)-(vi) (2006); 803 C.M.R. §1.40(1)-(6).
239. Doe 10216, 447 Mass. at 788; Doe 1211, 447 Mass. at 763, 764.
240. Doe 10216, 447 Mass. at 787-88.
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classification process.”241 For example, if the record regarding an 
adult sex offender contains no evidence to support the application 
of such risk-enhancing factors as the offender (a) suffered from a 
mental abnormality;242 (b) committed repetitive and compulsive acts 
of sexual misconduct;243 (c) sexually assaulted a child;244 or (d) used 
weapons, violence, or inflicted bodily injury in committing a sexual 
assault,245 the absence of these risk enhancing factors does not mean 
the offender poses a lower risk. Such inapplicable factors are simply 
not weighed in assessing the offender’s risk. 

5. Clarification of the Definition of “Conviction”

In Doe 1211, the SJC clarified what constitutes a “conviction” 
for purposes of registration and risk assessment. The offender was 
charged with two sex offenses.  After the offender pled guilty to both 
charges, the trial court found the offender guilty on both charges, 
imposed a house of correction sentence on one charge, and filed the 
other guilty finding.246 Applying the established rule that “there is 
no judgment of conviction on a criminal charge unless a sentence is 
imposed,” the court concluded that an offender’s guilty plea placed 
on file was not a conviction but since the offender was convicted of 
at least one sex offense, he was required to register and the board 
properly classified him as a Level 1 offender.247 As for the application 
of the regulatory factors regarding the nature of an offender’s sex 
offenses, the court concluded that the use of the term “offenses” 
in the board’s regulatory factors equated to the term “conviction” 
and, consequently, a hearing examiner could not consider a filed 
guilty finding on a sex offense charge as either a conviction or prior 
offense.248  The court noted, however, that a hearing examiner could 
consider the offender’s behavior that resulted in a filed guilty finding 
on a sex offense charge in applying the “repetitive and compulsive 
sexual misconduct” factor,249 as that factor is defined in terms of 
“misconduct” and “behavior” and is not just limited to “offenses” or 
“convictions.”250

6. Application of Specific Regulatory Factors

In Doe 10216, the SJC rejected the sex offender’s argument that 
the board’s regulatory factor, committing a sex offense in a “public 
place,”251 only applied to offenders who committed their sex offenses 
in “truly public places, like parks or schools.”252  The court disagreed, 
holding that when a sex offender sexually assaults a victim in the 
presence of other victims within a bedroom in a home, as the offender 
did, the offender committed his crime in a public place.  Consistent 
with the board’s definition of public place in the regulatory factor, the 
crime was committed in either (a) “an area maintained for or used 
by the people or community, or an area that is open to the scrutiny of 
others” or (b) “in a place where detection is more likely” and, in either 
case, committing the sex offense in the presence of other victims 
is an indication of an offender’s lack of impulse control or sexual 
deviation.253 

In Smith v. SORB, the Appeals Court held that the board’s 
regulatory factor stating that an offender’s denial, minimization or 
failure to take responsibility for committing his sex offenses indicates 
an increased level of risk and dangerousness is a legitimate factor for 
a hearing examiner to consider.254 The Appeals Court noted that the 
regulatory factor had the force and effect of law and, since the board’s 
interpretation of the factor was rational, the Appeals Court granted 
the interpretation the “substantial deference” it deserved.255

7. Admissibility of Reliable Hearsay Evidence

In September 2007, the Appeals Court decided Doe 10304 v. 
SORB256 and held that the board could consider a victim’s description 
of the offender’s sexual assault as told to a police officer and repeated 
in a police report so long as the victim’s account was sufficiently 
reliable.257 In Doe 10304, the offender pled guilty to rape and abuse 
of a child under the age of 16 (statutory rape),258 and testified at 
his SORB hearing that he had consensual sexual intercourse with 

241. Id. at 788.
242. 803 C.M.R. §1.40(1).
243. 803 C.M.R. §1.40(2).
244. 803 C.M.R. §1.40(3).
245. 803 C.M.R. §1.40(8).
246. Doe 1211, 447 Mass. at 753.
247. Id. at 758 n.5, 765.
248. Id. at 765 n.12.  See, e.g., mass. gen. laWs ch.6, §178K(1)(b)(iii) (2006) & 
803 C.M.R. §1.40(9) (multifaceted factor that assesses an offender’s history of 
“prior offenses”).
249. mass. gen. laWs ch.6, §178K(1)(a)(ii) (2006); 803 C.M.R. §1.40(2).
250. Doe 1211, 447 Mass. at 765.

251. 803 C.M.R. §1.40(9)(c)(1).
252. Doe 10216, 447 Mass. at 789.
253. Id. (second emphasis added); see 803 C.M.R. §1.40(9)(c)(1) (defining 
“public place” and explaining why committing a sex offense in a public place 
indicates an increased level of risk and dangerousness).
254. Smith, 65 Mass. App. Ct. at 809-13; see 803 C.M.R. §1.40(9)(c)(13) (in 
assessing risk and dangerousness, board considers extent offender accepts 
responsibility that he committed his sex offense(s) as well as expresses remorse 
and empathy for his victim(s)).
255. Smith, 65 Mass. App. Ct. at 813.
256. Doe 10304 v. SORB, 70 Mass. App. Ct. 309 (2007).
257. Id. at 312-13.
258. mass. gen. laWs ch.265, §23 (2006).
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the victim whom he believed at that time was seventeen years old.259 
In her statement to the police, however, the victim described how 
the offender forcibly raped her.260  The hearing examiner credited 
the victim’s account of a forcible rape as reported in the partially 
legible police report and repeated in the more legible Department 
of Correction records.261 The Appeals Court concluded that the 
examiner is not “limited to the terms of the plea agreement, which 
can be and generally is based on factors other than the facts of the 
case.”262 While acknowledging the general rule that “a non-eyewitness 
police report, standing alone, cannot constitute substantial evidence 
within the meaning of Mass. Gen. Laws c. 30A,”263 the Appeals 
Court concluded that the victim’s account of the forcible rape 
had a sufficient indicia of reliability and, therefore, the hearing 
examiner was within his discretion to credit her description of the 
rape as being forceful despite the fact that the offender pled guilty to 
statutory rape.264  In particular, the Appeals Court held that a victim’s 
account of her sexual assault as appearing in a police report “may be 
admissible in board hearings depending on the general plausibility 
and consistency of the victim’s or witness’s story, the circumstances 
under which it is related, the degree of detail, the motives of the 
narrator, the presence or absence of corroboration and the like.”265 
In this case, the Appeals Court concluded that “[t]he victim’s story, 
contained in the police reports, was plausible, consistent and highly 
detailed. It was corroborated by the petitioner’s testimony wherein he 
admitted that he had taken the victim to a house in the neighborhood 
and engaged in sexual intercourse with the victim.”266

Conclusion

Ten years after the commonwealth first enacted a constitutionally 
flawed sex offender registration and notification scheme, the SJC and 
the Appeals Court concluded that the 1999 revised scheme satisfied 
the SJC’s major concerns about the constitutionality of having sex 
offenders register and notifying the public about the presence of sex 
offenders in the community.  The appellate decisions issued between 
2006 and 2008 clarified the scope and nature of the constitutional 
rights of sex offenders and concluded that the statutory and 
regulatory safeguards currently in place adequately protect those 
rights. As a result of the legislature’s consideration of the SJC’s first 
five Doe decisions issued in the 1990s in overhauling the SORL, 
SORB’s detailed and specific regulations to implement the SORL, 
and the SJC’s approval of the registration and classification process, 
the three branches of the commonwealth’s government endeavored 
to establish an effective, efficient, and constitutional system to 
register sex offenders, protect the public by notifying individuals and 
communities about the presence of dangerous predators and, at the 
same time, respect the rights of sex offenders to have due process.  
Although all may not agree that the commonwealth’s present registry 
and notification system is constitutional or practical, the legislative 
and the executive branches of the commonwealth have used the SJC’s 
decisions to overhaul a flawed statute and create the present system 
which has largely withstood the court’s most recent scrutiny.

parts illegible, included in its legible portions verification of all the 
substantial elements related in the department’s report, including 
such details as that there were five instances of penetration.” 

Id. (footnote omitted).
262. Id. at 313.
263. Id. at 312.
264. Id. at 312-13.
265. Id. (internal citations omitted).
266. Id. at 313.

259. Doe 10304, 70 Mass. App. Ct. at 310, 311.
260. Id. at 310.
261. Id. at 310-12. In addressing the “third level hearsay” nature of the DOC 
records that contained the victim’s descriptions of the rape and which were more 
legible than the police reports, the Appeals Court held that the examiner did not 
err in relying on the DOC records. Id. at 312. The Appeals Court concluded that 

[t]he danger of third level hearsay, as contrasted with second level 
hearsay (i.e., the victim’s statement in the police report), is that it 
may not accurately represent the second level hearsay. In this case 
that danger is not present. The original police report, although in 
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Case & Statute Comments

In Sheehan v. Roche Brothers Supermarkets, Inc.,1 the Supreme 
Judicial Court (“SJC”) substantially altered the standard to which 
supermarkets must adhere in connection with slip and falls within 
their premises. Henceforth, liability may be found even though a 
plaintiff cannot prove that the storeowner had actual or constructive 
knowledge of the particular object upon which its customer fell. 
No longer will the plaintiff be required to show that the defendant 
had notice of the actual defect. Rather, once the plaintiff establishes 
“that the defendant had notice of an inherent risk associated with the 
operation of its self-service grocery store,”2 a jury will decide if the 
defendant exercised reasonable care to protect its customer against 
the hazard. The so-called mode of operation approach to liability is 
now the law. While the battles over the physical characteristics of 
allegedly offending fruits, vegetables and other food products, e.g., 
how dirty, grimy, sticky, hard or soft, will continue, that inquiry will 
not necessarily determine the outcome of the litigation.

Facts and Trial Court Proceedings

The plaintiff entered a supermarket owned by the defendant. As 
he was walking through the store, he slipped and fell in the front 
crossing aisle near the customer service counter. He sustained serious 
injuries. After falling, the plaintiff observed the area where he fell. He 
noticed the pulp of a grape on the floor. 

The store manager… testified in a deposition that he 
also observed the area and noticed a small piece of grape 
and a small amount of clear liquid next to it. In this 
particular grocery store, all grapes were packaged in 
individually sealed bags, easily opened by the hand, and 
placed in a wicker basket. The grapes were located on a 
tiered display table, surrounded by mats, in the produce 
department.3

The plaintiff brought suit. Discovery ensued. The defendant 
filed a motion for summary judgment. In connection with that 
motion, the plaintiff offered evidence of the defendant’s lack of due 
care, both generally and specifically in connection with the sale of 
grapes. The plaintiff raised several factual issues, which he contended 
were material to the negligence of the defendant, including whether 
the mats near the grape display were inspected; the unsealing and 
opening by customers of the sealed grape bags; the quantity and 
quality of the sweeping and mopping efforts undertaken by the 
defendant; the existence of “sweep and mop logs” to document 
those cleaning practices and the alleged failure of the defendant to 
conform to industry practices.4 The plaintiff conceded his inability 
“to definitively establish conclusive and precise evidence…on how 
the grape came to be on the floor or how long it had been there.”5

The plaintiff asseverated that the established rule of liability was 
outmoded. The defendant argued that without evidence of actual or 
constructive notice, the plaintiff could not sustain his burden of proof 
in this type of negligence case.6 Relying on Oliveri v. Massachusetts Bay 
Transportation Authority,7 the trial judge entered summary judgment 
for the defendant and “stated that there was no evidence pertaining 
to when the grape fell, and the grape’s appearance was not indicative 
that it had been lying on the floor long enough for the defendant 
to be put on notice of the potential hazard it posed.”8 This appeal 
followed.

Traditional Approach

It is well settled that a business owner has an affirmative duty 
to exercise reasonable care to protect its patrons from hazardous 
conditions.9 This duty includes the obligation “to inspect the 
premises to discover possible dangerous conditions of which he does 
not know…” and to take reasonable precautions to protect an invitee 
from such dangers.10 With respect to storeowners, Massachusetts 

Tort Law — Slip and Fall in Supermarket — New Standard of Liability — The 
Mode of Operation Approach

Sheehan v. Roche Brothers Supermarkets, Inc., 448 Mass. 780 (2007)

1. 448 Mass. 780 (2007).
2. Id. at 781.
3. Id.
4. Brief of Plaintiffs/Appellants at 2-4, Sheehan v. Roche Brothers Supermarkets, 
Inc., No. SJC-09726 (May 19, 2006).
5. Id. at 4.

6. Brief of Defendants/Appellees at 10, Sheehan v. Roche Brothers Supermarkets, 
Inc., No. SJC-09726 (May 19, 2006).
7. 363 Mass. 165, 165-66.
8. Sheehan, 448 Mass. at 782.
9. Toubiana v. Priestly, 402 Mass. 84 (1988).
10. Id. at 88; Lanier v. Wal-Mart Stores, Inc., 99 S.W. 3d 431, 433 (Ky. 2003).
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provided additional legal shelter.
In Gilhooley v. Star Market Co., 11 where the plaintiff fell on 

a pepper in the produce department, the SJC rejected a proposed 
jury instruction that the defendant could be found negligent “if you 
find that the presence of the produce on the floor of the defendant’s 
produce department was a usual, ordinary and foreseeable result of 
the way in which the defendant conducted its [self-service] produce 
business.”12 While there was evidence that the peppers were stacked 
on top of one another, on slanted bins, and that on prior occasions 
vegetables and fruit had rolled onto the floor and had been “constantly” 
removed, there was no evidence of a “failure to comply with industry 
practices, of inadequate monitoring, or sloppy or precarious stacking 
of items.”13 “To establish liability, more must be shown than that 
produce was stacked at an unspecified angle…and that, as a result of 
customer and employee activity, produce fell to the floor.”14 Rather, 
proof that the defendant had actual or constructive notice of the 
specific item long enough to take action was required. According to 
the court, “[f ]oreseeability of risk is but one consideration.” 15  

But, in Sheehan, the safe haven heretofore provided by this 
notice requirement has now been removed. No longer will the 
plaintiff be obliged to offer evidence that the defendant possessed 
actual or constructive notice of the offending article. The nature 
of the defendant’s business itself will now provide the requisite 
notice previously inferred from the condition of the offending food 
or other product. The plaintiff now need not prove how long the 
item was on the floor. The court in Sheehan relied on Mounsey v. 
Ellard,16 an earlier premises liability case, in which the SJC adopted 
a more modern approach to that legal arena. In Mounsey, the court 
repudiated the status-oriented and fallible invitee-licensee distinction 
pursuant to which liability of homeowners to injured visitors was 
assessed. Following Mounsey, the standard of reasonable care under the 

circumstances would be applicable to all lawful visitors, irrespective 
of the purpose of their visit.17 A similar less cumbersome analysis for 
storeowner liability will attend the holding in Sheehan.

In Sheehan, the court reiterated the rule generally applicable 
to property owners, that is, “a store owner has been required to 
maintain its property ‘in a reasonably safe condition in view of all of 
the circumstances, including the likelihood of injury to others, the 
seriousness of the injury, and the burden of avoiding the risk.’”18 As 
for supermarkets, it noted,

under the traditional approach to premises liability, the 
plaintiff is required to prove a grocery store caused a 
substance, matter, or item to be on the floor; the store 
operator had actual knowledge of its presence; or the 
substance, matter, or item had been on the floor so long that 
the store operator should have been aware of the condition.19

The Restatement (Second) of Torts also adheres to this approach.20 
The manner in which the actual or constructive notice of the 
storeowner played out, especially involving vegetables and fruit, 
placed an “emphasis…on the physical characteristics of the substance 
to determine how long it had been left on the floor.”21 “Evidence 
of dirt, trampling, and decay is indicative of the amount of time an 
organic substance has been on the floor.”22

Modern Trend

Like many of the factual nuances which affected the meaning 
of licensee and invitee preceding Mounsey, and which “produced a 
series of confusing and inconsistent results in cases with similar fact 
patterns,”23 the court in Sheehan was dissatisfied with the uncertain 

11. 400 Mass. 205, 207-08 (1987).
12. Id. at 207.
13. Id. at 208.
14. Id. 
15. Id. at 207;  see Barry v. Beverly Enterprises-Massachusetts, Inc., 418 Mass. 
590, 593-94 (1994).
16. 363 Mass. 693 (1973).
17. In Mounsey, a police officer slipped on ice on the defendants’ driveway while 
serving a criminal summons at their home. Under the law as it stood before 
Mounsey, the liability of the homeowner turned on the status of the plaintiff, 
which in turn derived from the purpose of the visit. One was either an invitee, 
a licensee or a trespasser. These categories reflected “the supreme importance 
which our early common law attached to property interests….” Id. at 696. Thus, 
“a mere naked license or permission to enter or pass over an estate will not create 
a duty or impose an obligation on the owner… to provide against the danger 
of an accident.” Sweeney v. Old Colony & Newport R.R., 92 Mass. 368, 373 
(1865). A licensee would have to prove willful, wanton or reckless conduct.  
An invitee enjoyed the benefit of the less onerous standard of reasonable care. 
While deciding that the officer in Mounsey was “an implied invitee to whom the 
defendants owed a duty of reasonable care,” the court nonetheless held that “[I]t 
no longer makes any sense to predicate the landowner’s duty solely on the status 
of the injured party as either a licensee or an invitee.” Mounsey, 363 Mass. at 
700.  “This decision,” the court noted, “is in accord with the modern trend in the 

common law…as moving toward ‘imposing on owners and occupiers a single 
duty of reasonable care in all of the circumstances.’” Id. at 707-08, (quoting 
Kermerac v. Compagnie Generale Transatlantique, 358 U.S.625,631(1959)). See 
also Luc v. Wyndham Management Corp., 496 F.3d 85, 90-91 (1st Cir., 2007) 
where the First Circuit rejected a request of the plaintiff, who had been badly 
injured by an intoxicated driver, to use the method of operation approach to 
establish liability in a dram shop case.
18. Sheehan, 448 Mass. at 784-85; Mounsey, 363 Mass. at 708.
19. Sheehan, 448 Mass. at 782-83.
20. ResTaTemenT (SeConD) Of TorTs § 343 (1965) states:

A possessor of land is subject to liability for physical harm caused to 
his invitees by a condition on the land if, but only if, he
(a) knows or by the exercise of reasonable care would discover the 
condition, and should realize that it involves an unreasonable risk of 
harm to such invitees, and
(b) should expect that they will not discover or realize the danger, or 
will fail to protect themselves against it, and
(c) fails to exercise reasonable care to protect them against the 
danger.

21. Sheehan, 448 Mass. at 784.
22. Hennessey v. The Stop & Shop Supermarket Company, 65 Mass. App. Ct. 88, 
93 (2005).
23. Mounsey, 363 Mass at 700.
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guidelines that the subjective analysis of the condition of various food 
items had wrought.24 Nor was our court alone in this conclusion.

Because of the “change in grocery stores from individualized 
clerk-assisted to self-service operations,” many jurisdictions have 
altered the focus of their attention from actual and constructive 
notice to “reasonable foreseeability of a patron’s carelessness in the 
circumstances.”25 The so-called “modern trend in premises liability”26 
recognizes the difficulties faced by injured patrons to prove notice; 
especially where “the evidence is more readily accessible to the 
defendants.”27  An injured customer “may not be able to conduct 
an immediate investigation or determine the exact origins of the 
accident, whereas the store is readily able to investigate, interview 
witnesses and make relevant observations.”28 Moreover, patrons are 
not as focused as a storeowner on “keeping items off the floor to 
avoid potential foreseeable risks of harm to others.”29 They are rather 
paying attention to the shelving, displays and other enticements made 
available to them by the storeowner. Indeed, that is the purpose of the 
storeowner’s merchandising effort.30

 There are at least two overall modern modifications to the 
existing actual or constructive notice approach. The burden-
shifting mechanism, adopted in several states,31 eliminates from the 
plaintiff ’s prima facie case proof of the defendant’s notice of the 
particular hazardous condition. “Instead, when a plaintiff proves that 
an injury occurred resulting from a premise hazard or a transitory 
foreign substance in a self-service store, a rebuttable presumption of 
negligence arises.”32  It is then the responsibility of the defendant to 

sustain the affirmative defense that it exercised reasonable care. The 
mode of operation approach substitutes the notice of risk inherent 
in the self-service store for evidence of the defendant’s actual or 
constructive notice of the particular defect, while retaining in the 
plaintiff his overall burden of proof of negligence.

 Nor are these approaches contained within watertight 
compartments. According to the court, so-called “hybrid” approaches 
to premises liability combining elements of the burden shifting and 
mode of operation approaches prevail in four states.33 However labeled 
or described, many courts have recognized that the self-service mode 
of operation has made the plaintiff ’s burden of proof in slip and fall 
cases more onerous than the circumstances and the applicable duty 
of care warrant.

Burden-Shifting Approach

More than 40 years ago, the Supreme Court of New Jersey 
discussed the problem faced by a plaintiff who fell on a string bean 
near an open bin in the vegetable department of a supermarket.34 The 
court recognized that the store operator had decided to sell vegetables 
from an open bin where “there is a likelihood that some will fall or be 
dropped to the floor.”35 However, the plaintiff was unable to establish 
that the defendant actually knew the bean was on the floor, nor that 
it was there long enough to infer that the defendant knew of it. There 
was no evidence regarding who, or what, caused the bean to be on 
the floor. Was it the manner in which the beans were displayed? Was 

24. The frustration and discontent with the existing state of affairs was summed 
up by one court as follows: 

The number of cases involving a slip and fall on foreign substance 
that have received the attention of the appellate courts is truly 
legion. The various and subtle combination of circumstances that 
might warrant a finding for an injured plaintiff or require a finding 
for the defendant who owns or controls commercial premises are 
perplexing and sometimes difficult to reconcile.

Webber v. Shaw’s Supermarkets, Inc., 2003 Mass. App. Div. 4, 5 (2003). See 
Hennessey v. The Stop & Shop Supermarket Company, 65 Mass. App. at 93-94 
(2005); Thorell v. Adap, Inc. 58 Mass. App. Ct. 334, 337 (2003). In Webber, 
the court provided a sampler of cases in which liability did and did not result 
from slips and falls on diversely described items. See e.g. Wyman v. McLellan 
Stores Co., 315 Mass. 117, 119 (1943) (no liability for slip and fall on a peapod 
described as “raggedy, crushed and dirty”); Connair v. J.H. Beattie Co., 298 Mass. 
550, 551(1937)(inference of negligence permitted for slip and fall on mass of 
material a quarter inch thick consisting of wax beans, which were dirty brown 
in color, and strawberries, which were black); Newell v. Wm. Filene’s Sons Co., 
296 Mass. 489 (1937)(no liability for a slip and fall on “half an orange” which 
was “black,” “dirty” “gritty” and showing heel marks not made by the plaintiff’s 
shoes); Sisson v. Boston Elevated Railway, 277 Mass. 431, 432 (1931) (“old 
apple,” “black and dirty and covered with grime”); Anjou v. Boston Elevated 
Railway, 208 Mass. 273 (1911)(inference of negligence permitted for slip and fall 
on banana peel which was “entirely black” “dry” “gritty” and “flattened out”). In 
Welch v. Angelo’s Supermarket, Inc. 27 Mass. App. Ct. 1106 (1989), summary 
judgment was entered where the plaintiff stepped on a “green, wet-appearing 
item of vegetable matter in the aisle between the supermarket produce counters…
where there was no evidence that the vegetable matter had lain on the floor 
sufficiently long that the defendant’s employees should have seen it and cleaned 
it up.” In marked contrast to the holding in Sheehan, the court stated: “the case 
law of this Commonwealth does not sanction an inference of negligence from the 
mere fact that the grocery store permits customers to serve themselves from bins 
of loose produce.” Id.
25. Sheehan, 448 Mass. at 784.
26. Id.
27. Id.  at 788.

28. Id. at 789.
29. Id.  at 785. 
30. The plaintiff argued that the existing rule “ignores the risks posed by 
modern retail practices especially with respect to grocery stores in their produce 
departments.” Brief of Plaintiffs/Appellants at 6, Sheehan v. Roche Brothers 
Supermarkets, Inc., No. SJC-09726 (May 19, 2006) See Sheehan, 448 Mass. 
at 785. “It is also common knowledge that modern merchandising techniques 
employed by self-service retail stores are specifically designed to attract a 
customer’s attention to the merchandise on the shelves and, thus, away from any 
hazards that might be on the floor.” Lanier v. Wal-Mart Stores, Inc., 99 S.W. 3d 
431, 436 (Ky. 2003). 

While the self-service marketing method has economic advantages 
for the store owner or business proprietor and permits consumers 
the freedom to browse, examine, and select the merchandise that 
they desire, certain problems are inherent in the method which are 
infrequently encountered under traditional merchandising methods 
that involve individual customer assistance. For example, customers 
are often not as careful in handling merchandise as are employees; 
merchandise may be spilled, dropped, and left on the floor as a result 
of customer carelessness, or because customer attention is directed 
toward displayed merchandise and the customer is unaware of the 
spilled or dropped merchandise; and spilled or dropped merchandise 
may not immediately come to the attention of employees whose job 
it is to clean the spills or return the merchandise to display shelves 
or racks.

Jackson v. K-Mart Corporation, 251 Kan.700, 707 (1992).
31. See burden-shifting jurisdictions and cases in Sheehan, 448 Mass. at 787, n.7.
32. Sheehan, 448 Mass. at 787.“Generally a premise hazard is ‘a condition of the 
premises or of the store operation that results in an unreasonable risk of harm to 
customers under the circumstances.’” Id. at n. 8 (quoting Johnson v. Insurance Co. 
of North America., 360 So.2d. 818, 819 (La. 1978)).
33. Sheehan, 448 Mass. at 780, n.4.
34. Wollerman v. Grand Union Stores, Inc., 47 N.J. 429 (1966).
35. Id. at 429.
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it the carelessness of an employee of the defendant, or perhaps that of 
another patron?36 In the absence of reliable evidence and the difficulty 
for the plaintiff to ascertain the cause, the court decided that it was 
just to place “the onus of producing evidence upon the party who is 
possessed of superior knowledge or opportunity for explanation of 
the causative circumstances.”37 Due to the nature of the defendant’s 
operation, “it is appropriate to require defendants to come forward 
with proof of the measures they took to deal with the probability that 
[vegetables] would fall… .”38

In Lanier v. Wal-Mart Stores, Inc.,39 the plaintiff fell on a spot 
of clear liquid in an aisle of the defendant’s store in Hopskinsville, 
Kentucky. Absent an evidentiary proffer by the plaintiff showing how 
long the liquid was on the floor or that the defendant’s employees 
had actual or constructive knowledge of its presence for a sufficient 
time to have had it removed, summary judgment was entered for the 
defendant.  Characterizing the plaintiff ’s burden of proof as “virtually 
insurmountable”40 and her plight as the product of “inherent inequity 
in our present approach to the burden of proof in premises liability 
cases,” the court reversed the entry of summary judgment.41 Noting 
that the defendant has a duty to keep the premises in a reasonably 
safe condition, the court held that in balancing the competing issues 
of notice and duty, 

the issues of causation and notice should be treated not as 
elements of the customer’s case, but as affirmative defenses 
of the proprietor. The customer would retain the burden 

of proving that there was a foreign substance/object on 
the floor…and shift to the proprietor the burden of 
proving that his employees did not cause the substance/
object to be on the floor and that it had been there for an 
insufficient length of time to have been discovered and 
removed or warned of by his employees.42

Mode of Operation Approach

The SJC decided that of the two approaches, the mode of 
operation regimen was “more preferable.”43 According to the SJC, 19 
jurisdictions have adopted the mode of operation approach.44 “This 
approach focuses on the ‘nature of the defendant’s business [that] 
gives rise to a substantial risk of injury to customers from slip and 
fall accidents.’”45  At the same time, it avoids the “conjecture and 
speculation regarding the appearance and possible discoloration of 
the matter on the floor.”46 Accepting the premise that the manner in 
which supermarkets operate create a foreseeable danger, the plaintiff 
need prove only that “the store owner failed to take all reasonable 
precautions necessary to protect invitees from these foreseeable 
dangerous conditions.”47 Notice of the offending object is dispensed 
with.48 The SJC further noted that the type of dangerous conditions 
was not limited to “spilled foreign substances or fallen matter.”49

In adopting the mode of operation approach, the court was 
careful to instruct that the overall burden of proof remains with 
the plaintiff. Thus, the plaintiff must persuade a jury that “the 

36. In Meek v. Wal-Mart Stores, Inc., 72 Conn. App. 467 (2002), the court 
discussed the risks of falling merchandise inherent in stacking goods high up on 
shelves where patrons attempt to reach them and inevitably [foreseeably] disturb 
the assemblage. The susceptibility of goods falling, whether or not initially 
properly stacked, may expose patrons to unreasonable risks.

Injuries also may result indirectly from a proprietor’s defective or 
negligent display of merchandise that nonetheless are wholly to be 
expected from the store’s mode of operation…. Thus, ‘one of the 
factors to be considered in establishing and maintaining a display in 
a department store is that the merchandise is going to be inspected 
by the customers.

Id. at 476 (quoting Fleming v Wal-Mart, Inc., 268 Ark. 559, 563-64(1980)).
37. Id. (quoting Kahilli v. Rosecliff Realty, Inc. 26 N.J. 595, 606 (1958)).
38. Wollerman, 47 N.J. at 430, (quoting Bozza v. Vornado, Inc. 42 N.J. 355, 361 
(1964)); Johnson  v. Insurance Company of North America, 360 So.2d.818, 819 
(La. 1978).
39. 99 S.W.3d 431(Ky. 2003).
40. Id. at 435.
41. Id. at 434.
42. Id. at 435. The Kentucky court specifically held, “that the existence of a 
foreign substance on the floor of a business premises that causes a customer to fall 
and be injured is not a safe condition and the existence of that unsafe condition 
creates a rebuttable presumption that the premises owner did not maintain the 
premises in a reasonably safe condition.” Id.
43. Sheehan, 448 Mass. at 788.
44. Id. at 780, n.5. The process of categorizing these methods is not free of 
confusion. Of the 19 mode of operation jurisdictions identified by the court, four, 
i.e., Illinois, New Jersey, New Mexico and Oklahoma, have been earlier identified 
by the court as falling within the burden-shifting approach. Id. at n.4. Concerned 
with allocating an insurer type obligation on storeowners, Maine has opted for a 

so-called “recurrent risk” approach. Dumont v. Shaw’s Supermarkets Inc., 64 A. 
2d 846, 849(Me. 1995). Under this theory, only where an owner has knowledge of 
a recurrent condition and fails to take protective measures, will it be liable. Both 
Arkansas and Nevada also adhere to this “two bites of the apple” view. Thus, in 
Brookshires Grocery Co. v. Pierce, where an alleged recurrent hazard purportedly 
existed at the store, the court held that 

where the slippery condition is not the result of an isolated incident 
but is instead a recurring one, the traditional slip and fall analysis 
is inapplicable, and the question is simply whether the business 
owner used ordinary care to keep his premises free from dangerous 
conditions likely to cause injury to invitees.

71 Ark. App. 203, 205 (2000). See Sprague v. Lucky Stores, Inc. 109 Nev. 247, 
251 (1993). The SJC criticized the recurrent risk formula as just another way 
of describing the mode of operation approach because of the use of similar 
terminology and analysis. “Therefore, under the guise of utilizing a ‘recurrent 
risk’ approach, these jurisdictions often analyze premises liability similar to 
jurisdictions that use the mode of operation approach.” Sheehan, 448 Mass. at 
790.
45. Sheehan at 784-785 (quoting Safeway Stores, Inc. v. Smith, 658 P.2d. 255, 
258 (Colo. 1983)).
46. Id. at 786.
47. Id.
48. An annotation of cases discussing the mode of operation approach can be 
found at Annot., Store or Business Premises Slip and Fall: Modern Status of 
Rules Requiring Showing of Notice to Proprietor of Transitory Interior Condition 
Allegedly Causing Plaintiff’s Fall, 85 A.L.R. 3d 1000 (1978). The author states: 
“The plaintiff is not required to show notice where the circumstances are such as 
to create the reasonable probability that the specific transitory condition would 
occur, because under such circumstances there is a risk of harm that is, or should 
be, reasonably foreseeable to the store owner or business proprietor.” Id. at 1004.
49. Sheehan, 448 Mass. at 786 n.6.
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defendant failed to take reasonable measures commensurate with the 
risks involved with self-service mode of operation to prevent injury 
to invitees.”50 Henceforth, a plaintiff will have a choice in proving 
negligence. Either he may prove that the defendant store owner had 
actual or constructive notice of a dangerous condition or, because 
of the risks inherent in the nature of his business operation, proof 
that the owner failed to take adequate “steps to forestall resulting 
injuries” will suffice.51 The plaintiff will no longer be burdened with 
showing actual or constructive notice of the dangerous condition 
that caused his injuries.52 Rather, his prima facie case now consists 
of proof of a reasonably foreseeable condition made likely by reason 
of the defendant’s mode of operation and the “defendant’s failure to 
take adequate steps to forestall resulting injuries.”53 That is, “that the 
defendant acted unreasonably in the circumstances.”54

In Sheehan, since the presence of a grape on the floor presented 
an obvious and foreseeable risk of injury in a supermarket, it will 
be for the jury to decide, as a factual matter, whether the defendant 
“exercised reasonable care in maintaining the premise in a safe 
condition commensurate with these foreseeable risks.”55 The former 
notice requirement is eliminated. The plaintiff now must provide 
credible evidence of (a) an unsafe condition; (b) which, by reason 
of the self-service mode of operation, was reasonably foreseeable, 
irrespective of whether the unsafe condition was caused by the owner’s 
employees or a third person; (c) which the defendant took inadequate 
measures to forestall; and (d) which caused plaintiff ’s injuries.56 
Going forward, slip and fall cases will focus on subpart (c), the steps 
taken by the storeowner to protect its customers against foreseeable 
dangers. It is not merely the presence of an unsafe substance that 
establishes liability. The storeowner is not an insurer. The plaintiff 
must convince a jury of the inadequacy of the defendant’s actions 
under the circumstances. One factor to be proved is the likelihood 
that a substance will be on the floor. 

A store owner will be liable to a plaintiff injured as a result 
of a dangerous condition caused by a third party only if 
the owner could reasonably foresee that the dangerous 

condition could occur, resulting from the owner’s chosen 
mode of operation, and the owner took inadequate steps 
to forestall resulting injury.57

Nor does the item have to come from the same department in 
which the plaintiff fell. In Jackson v. K-Mart Corporation,58the plaintiff 
fell on a green substance determined to be avocado juice. She fell 
while shopping in the children’s section of the clothing department of 
the K-Mart store. Patrons were allowed to purchase food items within 
the store and carry those items onto the shopping floor. The lower 
court entered summary judgment for the defendant on the basis 
that the plaintiff could not produce evidence that the defendant had 
actual or constructive notice of the spilled juice. The Kansas Supreme 
Court reversed. Relying upon Chiara v. Fry’s Stores of Arizona, Inc,59 
and other jurisdictions in which the “traditional rule” had been 
altered, the court identified two pivotal questions of fact: “whether 
K-Mart could reasonably foresee that customers would regularly spill 
beverages on the floor, and, if so, whether K-Mart failed to exercise 
reasonable care under the circumstances.”60

The Open and Obvious Question Remains

In many of the slip and fall cases preceding Sheehan, our courts 
held that a customer visiting a particular type of store or other 
business operation should anticipate certain obvious risks concerning 
which the landowner had no duty to warn.61 Indeed, the absence 
of an inference of negligence was often based upon recognition of 
this reality. Thus, a visitor to a lumberyard could be expected to see 
and avoid a canvas or scattered pieces of lumber being used in the 
“active operation” of that business.62 Similarly, lettuce leaves in front 
of a vegetable counter63 and grapes in a supermarket64 did not permit 
an inference of liability absent proof of the defendant’s negligent 
failure to discover and remedy the problem. The principle supporting 
this proposition was that there is no duty to warn or to deal with 
naturally arising and known risks.65 It was a given before Sheehan that 
items usually sold in a store might find their way onto the floor as a 

50. Id. at 786.
51. Id. at 788.
52. Id.
53. Id. at 790.
54. Id.
55. Id. at 791.
56. Of course, if the unsafe condition was caused by an unforeseeable event or by 
a third person, whose conduct was itself unforeseeable, no liability should accrue 
to the storeowner. A property owner is liable only for the hazardous acts of others 
on its property that are reasonably foreseeable. Several examples of unforeseeable 
hazards are noted in Chiara v. Fry’s Food Stores of Arizona, Inc., 152 Ariz. 398, 
401 (1983). In Chiara, crème rinse was spilled on the floor. The court succinctly 
stated the issue: “The only real issue is whether or not Fry’s could reasonably 
anticipate that crème rinse would be spilled on a regular basis.” Id.
57. Sheehan, 448 Mass. at 791. Reasonable foreseeability of harm remains an 
essential aspect of the plaintiff’s negligence claim. Thus, a slip and fall caused 
by an event which the storeowner could not have reasonably anticipated will not 
result in liability.

58. 251 Kan. 700 (1992).
59. 152 Ariz. at 401.
60. Jackson, 251 Kan. at 711.
61. See e.g., Thacker v. Blair’s Foodland, Inc., 354 Mass. 774 (1968)(no duty to 
warn of presence of stock truck in supermarket aisle); O’Hanley v. Norwood, 315 
Mass. 440 (1944) (protruding handle of jack in filling station); Adriance v. Henry 
Duncan Corp., 291 Mass. 202, 204 (1935) (lawnmower on display in hardware 
store). Rainka v. Kon Shing, 2000 Mass. App. Div. 186, 190 (“Knowledge of a 
condition is a predicate to what is open and obvious.”). Cf. O’Sullivan v. Shaw, 
431 Mass. 201, 204 (2000) (person injured diving into the shallow end of a 
swimming pool).
62. LeBlanc v. Atlantic Building & Supply Co., Inc., 323 Mass. 702, 705(1949).
63. Heina v. Broadway Fruit Market, Inc., 304 Mass.608, 610 (1939).
64. Jennings v. First Nat’l’ Stores, 295 Mass. 117, 118-19(1936).
65. ResTaTemenT (SeConD) Of TorTs § 343 (b) (1965), states that a possessor 
of land is subject to liability for a dangerous condition at his premises, “only if 
he should expect that they will not discover or realize the danger, or will fail to 
protect themselves against it… .”
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natural concomitant of that store’s operation. Such incidents were an 
accepted part of the retail business operation of which “a landowner 
may reasonably assume that a visitor has knowledge… .”66 Like 
“[F]oul ball injuries [which] occur with some regularity at Fenway 
Park,”67 there was no duty to warn a patron of food items likely to 
be on the store’s floor unless the owner had actual or constructive 
knowledge of it.

Displays and shelving containing merchandise, including a variety 
of foodstuffs, will be present in most grocery stores in active operation. 
Prior to Sheehan, a customer of average intelligence entering a grocery 
store, passing nearby a vegetable or fruit bin could reasonably expect, 
and further be charged with knowledge of the likelihood that food 
would be on the floor, albeit not for an unreasonable duration. 
Indeed, until Sheehan, this rationale and the concomitant obviousness 
to the customer underlay many findings of non-liability. In a shift 
of risk allocation without formally altering the burden of proof, the 
SJC has now charged storeowners with the responsibility “to take 
adequate steps to forestall resulting injuries.”68 The owner’s duty is to 
act reasonably to maintain its premises in a safe condition. This duty 
exists irrespective of how long the particular item was on the floor, 
although that circumstance remains relevant.

But does a duty exist when the danger is obvious, “that is to 
say, would a person of average intelligence appreciate the danger 
presented”?69 “[T]he open and obvious danger rule concerns the 
existence of the defendant’s duty of care, which the plaintiff must 
establish before any comparative analysis of fault may be performed.”70 
Nor is this issue a matter of comparative negligence for the jury to 
decide. Whether a defendant “has a duty of care to the plaintiff in the 
circumstances is a question of law for the court, to be determined by 
reference to existing social values and customs and appropriate social 
policy.”71 Thus, in a supermarket or other like premises, the plaintiff 
must show that he was not injured by an objectively determined 
open and obvious danger. A landowner, even one operating a modern 
supermarket or department store, may reasonably assume that a visitor 
with knowledge of an obvious danger will exercise “such minimum 
care as the circumstances indicate.”72 

Conclusion

Proof of the physical characteristics of an offending fruit or vegetable 

remains relevant in a slip and fall case. However, those characteristics 
no longer constitute a condition precedent to a storeowner’s liability. 
Rather, they now represent but a part of the defendant’s reasonable 
care mosaic, which both sides will try to construct. The self-service 
storeowners’ potential liability to lawful visitors has been realigned 
alongside owners of commercial and residential premises not so 
engaged.73 

  No longer will the plaintiff be required to show the storeowner’s 
actual or constructive notice of a dangerous condition at its premises, 
where, by reason of the business operation, such condition is reasonably 
foreseeable. In this respect, the mode of operation approach focuses 
the discovery and evidentiary issues on the nature of the defendant’s 
business, the location of the incident, the number of employees, their 
duties and the proximity of those employees to the incident. Attention 
will turn to the defendant’s promotional, advertising and marketing 
programs, including the precise manner in which merchandise is sold. 
Relevant industry standards, in general, and specifically with respect 
to the means, methods, nature and number of store inspections and 
the records thereof will be an important aspect of the investigation. 
These inquiries will test and examine, not only the suitability of the 
defendant’s overall procedures, but its adaption to the foreseeable 
conduct of customers within the entire store, including with respect to 
particular displays, shelving and its patrons’ anticipated examination 
of goods.74  Part of the exercise will consider the time and the amounts 
expended in protecting lawful visitors from dangerous conditions 
relative to the store’s overall budget, income and expenses. All of these 
issues, and such other circumstances relevant to the discharge of its 
duty of care will now gain greater emphasis in slip and fall cases.

With temporal issues and the dubious analysis of the condition 
of an offending item of food or other product no longer playing 
nearly the same role in the liability calculus, to what extent the 
customer’s knowledge of the actual defect affects the outcome is 
unclear. Comparative negligence remains an important part of the 
analysis. The open and obvious cases will likely attract more of the 
storeowners’ attention. How effective this effort will be remains to be 
determined, but ignored at a party’s peril.

Barry Ravech

in itself, but is only an expression of the sum total of ... considerations of policy 
which lead the law to say that the plaintiff is entitled to protection....”); Luoni v. 
Berube, 431 Mass. 729, 735 (2000); Pratt v. Martineau, 69 Mass. App. Ct. 670 
(2007)(summary judgment for defendant reversed in negligent gun storage case).
72. Lyon v. Morphew, 424 Mass. 828, 833 (1997).
73. A landowner must act as a reasonable person in maintaining his property in a 
reasonably safe condition in view of all of the circumstances. Young v. Atlantic 
Richfield Company,400 Mass. 837, 841 (1987).
74. “The general rule is that intervening conduct of a third party will relieve a 
defendant of culpability for antecedent negligence if such intervening response 
was not reasonably foreseeable.” Commonwealth v. Carlson, 447 Mass. 79, 84 
(2006).  “The word foreseeable has been used to define both the limits of a duty 
of care and the limits of proximate cause.” Whittaker v. Saraceno, 418 Mass. 196, 
198 (1994).

66. Lanza v. EQR-Lincoln Lawrence, LLC, 69 Mass. App. Ct. 206, 208-09 (2007)
(an objective standard is applied to determine whether a particular danger is “open 
and obvious”, that is to say, would a person of average intelligence appreciate the 
danger presented).
67. Costa v. Boston Baseball Club, 61 Mass. App. Ct. 299, 300 (2004).
68. Sheehan, 448 Mass. at 790.
69. Lanza, 69 Mass. App. Ct. at 206.
70. O’Sullivan v. Shaw,, 431 Mass. 201, 206 (2000). 
71. Id. at 203. See Afarian v. Massachusetts Electric Company, 449 Mass. 257, 
261-63, 266 (2007)(intoxicated driver was owed no duty by utility company in 
connection with placement of utility poles adjacent to highway because “[d]riving 
while intoxicated does not constitute a normal incident of travel. A deviation by 
a drunk driver cannot reasonably be anticipated by a utility company.”); Jupin v. 
Kask, 447 Mass. 141, 146-47 (2000)(“The concept of ‘duty’ ... ‘is not sacrosanct 
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Civil Practice  — Land Use — Administrative and Judicial Review

Act Relative to Streamlining and Expediting the Permitting Process in the Commonwealth, St. 2006, c. 205

Permitting procedures in Massachusetts are notoriously 
burdensome for the developer. The business community has long 
advocated for a less complicated, more expeditious permitting scheme, 
including a streamlined regulatory process and a simplified appeal 
process.  In 2006, the legislature offered its most recent attempt at 
streamlining the state’s permitting process with House Bill 5207, an 
“Act Relative to Streamlining and Expediting the Permitting Process 
in the Commonwealth” (the “2006 Act”), which Governor Romney 
signed into law on August 2, 2006.1  Proponents for the 2006 Act 
stressed that prior permit streamlining efforts in Massachusetts have 
fallen short of their intended goals, in that efficient and successful 
permitting and construction remained exceedingly difficult to 
achieve.2  Whether or not such impressions are accurate, the 2006 
Act may in fact be a significant milestone in efforts to promote 
development in Massachusetts by simplifying and expediting the 
permitting process.

The 2006 Act contains an emergency preamble and, therefore, 
took effect immediately.  The 2006 Act seeks to promote prompt and 
definitive administrative and judicial resolution of permit requests 
and appeals by attempting to create user-friendly procedures to 
support economic development in a more expeditious and efficient 
way.  This comment summarizes three key provisions of the 2006 
Act which are touted to have the greatest impact: (1) creation of a 
new permit session of the Massachusetts Land Court;3 (2) changes 
to Massachusetts General Laws chapter 40A, section 11 to permit 
projects to proceed at risk while special permits are being appealed; 
and (3) a change to the 10-resident appeal right under Massachusetts 
General Laws chapter 91.4

1. Land Court Permit Session

The most notable change required by the 2006 Act is the creation 
of a separate session of the Massachusetts Land Court to be known as 
the Permit Session of the Land Court Department.  Prior to the 2006 

Act, the land court’s jurisdiction with regard to permit appeals was 
primarily limited to appeals under General Laws chapter 40A, section 
17 (the so-called Zoning Act); chapter 40B, section 21 (low and 
moderate income housing appeals); chapter 41, sections 81K through 
81GG (subdivision control law); and limited jurisdiction under 
chapter 249, sections 4 and 5 (certiorari and mandamus).  Drawing 
on the success of the business litigation session of the superior court 
and looking to make maximum benefits of the knowledge and 
experience of the land court justices, sections 15 through 17 of the 
2006 Act greatly expand the jurisdiction of the land court to establish 
aggressive time standards for the court to hear and decide permitting 
appeals involving larger projects or developments.5

Within the permit session, the land court’s jurisdiction is expanded 
to include jurisdiction for those civil actions involving either 25 or 
more dwelling units or the construction or alteration of 25,000 square 
feet or more of gross floor area or both, “arising out of the appeal of 
any municipal, regional or state permit, order, certificate or approval, 
or the denial thereof, concerning the use or development of real 
property…”6  The permits, orders or approvals to be reviewed include 
those arising under (1) General Laws chapter 21 (natural resources/
water); (2) chapter 30, sections 61 to 62H (environmental impact 
of projects conducted by agencies); (3) chapter 30A (administrative 
appeals act); (4) chapter 40B (regional planning and affordable 
housing); (5) chapter 40C (historic districts act); (6) chapter 40R 
(smart growth zoning and housing production); (7) chapter 43D 
(expedited permitting act); (8) chapter 91 (waterways); (9) chapter 
131 (inland fisheries, game and natural resources); (10) chapter 
131A (Massachusetts Endangered Species Act); and (11) chapter 
665 of the Acts of 1956 (Boston zoning).7  In addition, the permit 
session’s expanded jurisdiction now covers civil actions: (1) seeking 
equitable relief or declaratory relief to secure or protect the issuance 
of any permit or approval “concerning the use or development of 
real property,” or challenging the interpretation or application of any 
rule, regulation or law concerning any permit or approval; (2) claims 

1. St. 2006, c. 205.
2. See Massachusetts Office of Business Development “Permitting to compete: 
streamlining your process/Municipal Permit Streamlining Committee” 1-10 
(1995) (In 1995, the Weld-Cellucci Administration established the Municipal 
Permit Streamlining Committee in an effort to reengineer local land use 
processes. Guidelines included an expedited review process and uniform timelines 
for notifications and appeals); See also Christopher Baker, “Housing in Crisis – A 
Call to Reform Massachusetts Affordable Housing Law,” 32 B.C. EnvTl. Aff. L. 
Rev. 165 (2005) (Chapter 40B was essentially a streamlining effort to allow for 
easier development of affordable housing.  Baker discussed the continued need 
for reform of Massachusetts affordable housing law, specifically Chapter 40B, and 
the obstacles and delays in development due to the permitting process).
3. Mass. Gen. LaWs ch.185 § 3A (2006).
4. Other provisions of the 2006 Act not summarized herein include: section 3 
(requiring the issuance of final decisions by the Division of Administrative Law 
Appeals within 90 days after the record is closed); sections 4 and 5 (creating and 

funding a Massachusetts Permit Regulatory Office within the Executive Office 
of Economic Development, an interagency permitting board and an ombudsman 
who will serve as a contact to businesses and municipalities); section 8 (amending 
Mass. Gen. Laws ch.40A § 9 to allow municipalities to allow research and 
development uses as of right within non-residential districts); and section 12 
(amending Mass. Gen. Laws ch.81 § 21 to require that the Commissioner of the 
Massachusetts Highway Department adopt by July 1, 2007 regulations to facilitate 
the issuance of curb cut permits).
5. See Superior Court Administrative Directive No. 03-1, signed Feb. 12, 2003. 
Following the successful completion of a two-year pilot program, the Business 
Litigation Sessions of the Superior Court (BLS) were extended as permanent 
sessions of the court. This expansion in venue became effective as of March 3, 
2003, and remains discretionary, depending on case complexity and management.
6. St. 2006, c. 205 § 15.
7. Id.
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under General Laws chapter 231, section 6F (for costs relating to 
frivolous or bad faith claims or defenses) or for malicious prosecution, 
abuse of process, intentional interference with advantageous relations 
or intentional or negligent interference with contractual relations 
arising out of or based on or relating to the appeals of any permit 
or approval “concerning the use or development or real property”; 
and (3) any other claims between property owners and public entities 
relating to any permit or approval otherwise within the jurisdiction of 
the permit session.  Actions not filed within the land court but within 
its jurisdiction may be transferred to the permit session by motion 
to the trial court’s chief justice for administration and management 
(“CJAM”).8

Section 15 of the 2006 Act requires that cases filed within the 
permit session be assigned to one of three tracks establishing time 
schedules for trial (12 months for Average or “A” Track; nine months 
for Fast or “F” Track; or six months for Accelerated or “X” Track) 
and time schedules for final disposition of the case once the case is 
taken under advisement (four months for “A” Track; three months 
for “F” Track; and two months for “X” Track).9 The chief justice of 
the land court department is required to establish rules designating 
which cases fall within which track.  Finally, Section 15 of the 2006 
Act codifies the land court practice of requiring each case that is filed 
within the permit session be assigned to a single justice from filing 
through final disposition.10

Despite its streamlining approach, the creation of the permit 
session raises several questions that will need to be addressed by the 
CJAM, the land court, and practitioners.  One such example is the 
2006 Act’s failure to clearly define the jurisdictional limits of the 
permit session.  Despite specific reference to permits traditionally 
recognized as land use permits, the statute extends jurisdiction of the 
permit session to actions “arising out of the appeal of any municipal, 
regional or state permit, order, certificate or approval, or the denial 
thereof, concerning the use or development of real property… .”  
It is unclear from this broad language whether appeals relating to 
common victualler licenses, liquor licenses, car dealership licenses, 
licenses to store motor fuel, inn holder licenses, amusement licenses, 
or other licenses commonly thought of as business or operation 

licenses “concern the use or development of real property” under the 
2006 Act, and fall within the jurisdiction of the permit session.11

It is also unclear whether cases filed in the land court or other 
courts prior to August 2, 2006, the effective date of the 2006 Act, can 
be transferred to the permit session.12  Given the reality that project 
opponents typically benefit from delays in project permit appeals, it 
is foreseeable that project opponents in cases filed prior to August 2, 
2006, will argue that the permit session does not have jurisdiction 
over such cases and so seek to avoid the time standards of the permit 
session.  Even if it is determined that such cases may be transferred, 
the appropriateness of such transfers will be decided on a case-by-case 
basis by the CJAM in the case of inter-court transfers, and the chief 
justice of the land court for transfers from the land court, generally, 
to the permit session of the land court.

There is also legitimate concern as to whether the land court has 
sufficient resources to meet the accelerated time standards imposed 
by the 2006 Act.  While the 2006 Act increased the number of land 
court judges from six to seven, it also created a permit session with 
jurisdiction exponentially beyond the current jurisdiction of the 
land court, thereby increasing the number and complexity of cases 
likely to come before the court.  It requires the land court (but 
not specifically the permit session) to conduct “regular sessions” 
in Fall River and Worcester at least once per quarter and requires 
the permit session to conduct sessions within Suffolk, Middlesex, 
Essex, Norfolk, Plymouth, Worcester and Hampden Counties. 13  
Moreover, the act imposes aggressive time standards much shorter 
than the time standards currently imposed by the land court.14  The 
potential resource shortage in the land court is clearly recognized by 
the 2006 Act in that it requires the CJAM to assign judges from other 
departments of the trial court to sit as judges for the permit session in 
the event the chief justice of the land court determines that she does 
not have sufficient resources to maintain the required timeframes.15  
The 2006 Act also requires the chief justice of the land court to report 
to the CJAM and the legislature on an annual basis any additional 
resources required by the land court to meet the requirements of the 
2006 Act.16

The expanded jurisdiction of the permit session also presents 

8. Transfers of cases originally filed within the land court to the permitting session 
of the land court are upon motion to the chief justice of the land court.
9. Compare Massachusetts Land Court Standing Order 1-04, Sections C, E 
and F (establishing time standards for all cases filed in the land court).  Trial 
time standards under Standing Order 1-04 became effective October 4, 2004.  
Overall, Standing Order 1-04 provides for cases to be assigned to either the “A” 
or “average” track, “F” or “Fast” track, or “T,” the “Tax” track.  The “T” track 
provides for trial within 14 months, the “F” track within 16 months, and the “A” 
track within 31 months.  The “F” track applies to those cases afforded priority by 
statute (such as zoning and subdivision appeals under Mass. Gen. Laws ch.40A, § 
17 and Mass. Gen. Laws ch. 41, § 81BB), stretching their review to as long as 19 
months (service required within three months, trial within 16 months, and post-
trial briefs within 19 months).  Trial decisions are to be issued within 120 days 
from the date cases are taken under advisement.
10. Massachusetts Land Court Standing Order 1-04, Section B.
11. See Mass. Gen. LaWs ch.94 § 295B (2006) (storage and business related to 
petroleum products); Mass. Gen. LaWs ch. 138 (2006) (liquor licenses); Mass. 
Gen. LaWs ch.140, § 2 (2006) (innholder and common victualler licenses); Mass. 

Gen. LaWs ch.140 §§ 57-59 (2006) (car dealer licenses); Mass. Gen. LaWs ch.140, 
§ 177A (2006) (amusement device license).
12. See St. 2006, c. 205, § 15 (stating, “Notwithstanding any other general or 
special law to the contrary, any action not commenced in the permit session, but 
within the jurisdiction of the permit session as provided in this section, may be 
transferred to the permit session, upon motion by any party to the Chief Justice of 
Administration and Management”).
13. Id.
14. Id.
15. See id. (requiring CJAM to make “reasonable efforts to select justices who, by 
reason of their past experience in private practice or practice with public agencies 
or as jurists have particular skills related to environmental and land use permitting 
and disputes concerning the same”).
16. See Mass. Gen. LaWs ch.185, § 3A (2006) (mandating that the annual report 
also include (i) the number of cases handled by the permit session, (ii) the 
timelines achieved for such case, and (iii) the number of cases before the land 
court according to the county from which they originate). 
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some interesting evidentiary and procedural questions.  One notable 
complication includes the possibility that in a single case the permit 
session will be required to review a special permit denied on the 
grounds of parking and traffic concerns de novo under section 17 of 
General Laws chapter 40A, as well as a denial by the Massachusetts 
Highway Department of a curb cut permit under General Laws 
chapter 81, section 21, based only on the administrative record 
pursuant to General Laws chapter 30A.  Such a situation requires 
the sitting judge to undertake the curious task of bifurcating the 
evidence and findings (including assessments of credibility) in the de 
novo review (under Gen. Laws ch. 40A § 17) from her more limited 
review of the administrative record (under Gen. Laws ch. 30A) in her 
analysis.

Furthermore, the 2006 Act fails to address the complications 
that may result when judicial appeals of permits relating to the same 
project or development do not ripen at the same time.  Two primary 
reasons give rise to this potential, procedural discrepancy.  First, 
permits for a single project are often not applied for and decided 
contemporaneously.  And second, some permits require or allow for 
administrative appeals (for example to the Division of Administrative 
Law Appeals) prior to appeals to the trial court, while other permits 
are appealed directly to the trial court.17  It is probable that the 
permit session will have multiple cases filed with regard to a single 
project containing identical issues of law or fact.  While having 
all appeals of permits relating to the same project or development 
handled by one court may accelerate the appellate review process, 
the varying appellate requirements and time tables for each permit 
will likely dilute the act’s intended effect.  It is foreseeable in these 
situations that the court or litigants will seek to stay some appeals 
in order to consolidate with related, later-arriving appeals.  Because 
of consolidation, it is unclear how the permit session will be able to 
meet the required time standards now imposed by the 2006 Act.

2. Building at Risk

Prior to the 2006 Act, a special permit granted by the permit 
granting authority did not take effect, and, therefore, a building 
permit could not issue, until a copy of the special permit decision 
was filed with the city or town clerk, and such clerk certified that (1) 
the 20-day appeal period had lapsed; and (2) either no appeal had 

been filed, or if an appeal had been filed, it had been subsequently 
dismissed or denied.18  Section 9 of the 2006 Act amends General 
Laws chapter 40A, section 11 to provide that special permits issued 
after August 2, 2006, will take effect regardless of whether an appeal 
of such permit has been filed.  This change, which is consistent with 
the City of Boston Zoning Code and various state environmental 
permits, allows project applicants to proceed with construction under 
a special permit notwithstanding the pendency of an appeal.19  The 
2006 Act makes clear that any such construction is at the applicant’s 
risk and can be ordered undone in the event the court reverses the 
decision of the local special permit granting authority.  The 2006 
Act makes no change with regard to the issuance of variances, which 
is not surprising given the difficulties in sustaining variances upon 
appeal.  

While this significant change under chapter 40A will reduce the 
number of appeals initiated for the purpose of delaying projects, 
the likelihood of projects actually proceeding prior to conclusion of 
appeals will be tempered by several risks and realities. There is a risk 
that a special permit may be overturned on procedural or substantive 
grounds.  The reality is that many project lenders require as a closing 
condition that all permits be obtained with no appeals pending or 
possible.  Further, many commercial tenants of a proposed project 
often do not commit to leases until all permits have been obtained 
with no appeals pending or possible.  Also, many project applicants 
are purchasers under purchase agreements containing permitting 
contingencies, and are not in a position to commence construction 
without waiving the permit contingencies and closing on the property.  
Finally, most larger projects may require additional permits which, if 
appealed, either do not allow commencement of the construction 
pending final disposition of those appeals, or increase the chances 
that one or more of the required permits are successfully overturned.  
Moreover, it is important to note, that nothing in the 2006 Act 
eliminates the ability of project opponents to seek preliminary 
injunctive relief pending resolution of an appeal.20  

3. Ten-Resident Appeals under General Laws Chapter 91
 
Section 7 of the 2006 Act modifies section 10A of the Massachusetts 

Administrative Procedure Act,21 by requiring that five of the ten 
residents appealing the grant of a permit or license under General 

73, (1975) (holding issuance of preliminary injunction typically left to judge’s 
discretion after combined evaluation of moving party’s likelihood of success on 
merits, claim of injury, and balance of competing harms); see also Phillips v. 
Pembroke Real Estate, Inc., 459 F. 3d 128 (1st Cir. 2006) (requiring sculptor to 
post $5,000.00 in connection with preliminary injunction to prevent real estate 
development and modification to public park); Packaging Indus. Group, Inc. v. 
Cheney, 380 Mass. 609, 615 (1980) (plaintiffs bringing motions for preliminary 
injunction sometimes required to post bonds); McCarthy v. Hurley, 24 Mass. 
App. Ct. 533 (1987) (citing Mass. R. Civ. P. 65 (c)) (court handling request for 
preliminary injunction prohibiting development may require appealing party 
to post bond); see generally, Cameron F. Kerry, Unpacking the Massachusetts 
Preliminary Injunction Standards, 90 Mass. L. Rev. 160 (2007).
21. Mass. Gen. LaWs ch. 30A (2006).

17. See, e.g., Mass. Gen. LaWs ch. 40A, § 17 (2006) (requiring special permit 
and variance appeals directly to trial court within 20 days of filing of the decision 
with the city or town clerk).  Compare Mass. Gen. LaWs ch. 131, § 40 (2006) 
(mandating administrative appeals prior to judicial action).
18. See Mass. Gen. LaWs ch.40A, § 11 (2006).
19. See St. 1956, c. 665, § 19; see also Mass. Gen. LaWs ch.131, § 40 (2006) 
(allows projects to proceed under an order of conditions following successful 
administrative appeal).  A number of other state regulations, such as 310 CMR 
15.00, so-called Title 5, and permits issued pursuant to General Laws chapter 
91 allow, in certain circumstances, for projects to proceed following successful 
administrative appeal.
20. See Foreign Auto Import, Inc. v. Renault Northeast, Inc., 367 Mass. 464, 472-
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Laws chapter 91 reside in the municipality of the licensed or permitted 
activity.22  This is a significant change from the prior requirement, 
found only in Department of Environmental Protection regulations, 
that allowed any 10 residents of the commonwealth to initiate such 
an appeal, regardless of the municipality in which they resided, 
provided they had submitted written comments within the public 
hearing period relating to the license or permit being appealed.23  The 
final language contained within the 2006 Act is a compromise of 
earlier language which sought to eliminate altogether resident appeals 
unless such residents also established they were “aggrieved” by the 
grant of the license.24  

The focus on the ten resident appeal rights in the 2006 Act, 
however, unfortunately fails to resolve longstanding inconsistent 
language contained in the current chapter 91 regulations and in 
chapter 30A, section 10A.  The current chapter 91 regulations refer 
to the “right to an adjudicatory hearing” by ten residents “pursuant 
to Mass. Gen. Laws ch. 30 § 10A.”  However, section 10A refers only 
to the right to “intervene in any adjudicatory proceeding.”25  The 
final language contained in section 7 of the 2006 Act does not resolve 
this ambiguity, but, in fact, may have added to the ambiguity with 
its continued references to intervention.26  Given the development 
community’s longstanding desire to restrict 10-resident appeal rights 
and environmental groups’ steadfast desire to maintain such rights, 
and the intense focus of both groups on the 2006 Act, it is likely that 

the failure to reconcile this well-known ambiguity was intentional, 
thereby leaving the debate to the revised chapter 91 regulations.27   

 
Conclusion

 
While the 2006 Act intends to create greater efficiency in the 

Massachusetts permitting process, the question of whether these 
provisions will in fact streamline and expedite the commonwealth’s 
procedures is yet to be determined.  Will the land court permit 
session be able to meet the aggressive time standards of the 2006 
Act, especially in light of its significantly expanded jurisdiction?  Will 
the time standards result in a more efficient permitting process in 
Massachusetts given that permits have different appellate rights?  Will 
a project proponent’s ability to commence construction while appeals 
of special permits are pending limit the number of available appeals 
taken or otherwise change the development playing field, especially 
in light of market considerations that tend to disfavor such behavior?  
Finally, will the change in the 10-resident appeal right to require 
more local participants actually result in fewer appeals?  Whether this 
legislation is truly a landmark as touted by its proponents or just 
another example of a deficient attempt to streamline the permitting 
process remains to be seen. 

Peter Spellios 

of a decision of the department of environmental protection under or pursuant to 
chapter 91…”
25. See 310 CMR 9.17(1)(c) and Mass. Gen. LaWs ch.30A, § 10A (2006) 
(emphasis added).
26. See St. 2006, c. 205, § 7 (amending Gen.Laws chapter 30A, section 10A to 
add “The intervention shall clearly and specifically state the facts and grounds 
for intervening and the relief sought, and each intervening person shall file an 
affidavit stating the intent to be part of the group and to be represented by its 
authorized representative.”) (emphasis added).
27. See St. 2006, c. 205, § 23 (requiring the Department of Environmental 
Protection to adopt rules and regulations “as necessary to be consistent with 
section 10A of chapter 30A” on or before January 1, 2007).  DEP did not propose 
revised regulations to address the 2006 Act until the end of 2007 and as of March 
9, 2008, has not promulgated the revisions.

22. See Mass. Gen. LaWs ch.30A, § 10A (2006) (amended to provide: “In any 
proceedings pursuant to chapter 91, at least 5 of the 10 persons shall reside 
in the municipality in which the license or permitted activity is located.  The 
intervention shall clearly and specifically state the facts and grounds for 
intervening and the relief sought, and each intervening person shall file an 
affidavit stating the intent to be part of the group and to be represented by its 
authorized representative”); see also Mass. Gen. LaWs ch.91 (2006) (requiring 
a license or permit for any project proposed in, under, or over flowed or filled 
tidelands or great ponds).
23. 310 CMR 9.17(1)(c). The requirement of submitting written comments within 
the public comment period remains unchanged.
24. Section 8 of H.B. 4741 would have amended General Laws chapter 30A, 
section 10 as follows, “[t]he right of intervention provided by this section shall 
not be available in or with respect to any proceeding concerning or arising out 
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upon defendants who may be the targets of retaliation for petitioning 
activities the right to bring a special motion to dismiss and to recoup 
their counsel fees and costs.8   

SLAPP suits have been defined as “generally meritless suits brought 
by large private interests to deter common citizens from exercising 
their political or legal rights or to punish them from doing so.”9   The 
objective of the lawsuits “is not to win them, but to use litigation to 
intimidate opponents’ exercise of rights of petitioning and speech.”10   
SLAPP suits “target people for ‘reporting violations of law, writing 
to government officials, attending public hearings, testifying before 
government bodies, circulating petitions for signature, lobbying for 
legislation, campaigning in initiative or referendum elections, filing 
agency protests or appeals, being parties in law-reform lawsuits, and 
engaging in peaceful boycotts and demonstrations.’” 11  According to 
the SJC, the legislature “intended to enact very broad protection for 
petitioning activities,” as reflected by the statute’s legislative history.  
That history included rejection of a narrower bill proposed by the 
governor and the legislation’s opponents in 1994, and a subsequent 
override of the governor’s second veto of the proposed legislation.12   
In interpreting the legislative history, the SJC has commented that, 
“rather than being perceived as constructive criticism offered to 
tighten the legislation, the governor’s opposition to the anti-SLAPP 
legislation was viewed as protective of developers and real estate 
interests, the typical targets of the bill’s proponents.”13

What is petitioning activity?  How far does the so-called “anti-
SLAPP” statute, Massachusetts General Laws chapter 231, section 
59H, extend beyond providing relief from lawsuits by developers 
against community activists, the genesis of anti-SLAPP legislation?  
These are the questions of the moment as litigants increasingly invoke 
the statute outside of the real estate milieu, where the legislation 
originated.   A series of recent cases that have reached the Supreme 
Judicial Court (“SJC”), In the Matter of the Discipline of an Attorney,1 
Kobrin v. Gastfriend, 2 and The Cadle Company v. Schlichtmann,3  reveal 
the complexities of pushing the envelope of anti-SLAPP protection 
beyond its land use origins. 4  

Historical Context of the Statute

The acronym “SLAPP” stands for Strategic Lawsuits Against 
Public Participation.5  The case that engendered the anti-SLAPP 
legislation involved 15 residents of Rehobeth, Massachusetts.  The 
residents incurred $30,000 in legal fees before a court ultimately 
dismissed a complaint filed against them by a developer aggrieved by 
their opposition, through a petition, to its residential construction 
project on the grounds that the project threatened to harm wetlands.6   
The anti-SLAPP legislation, which ensued thereafter, was intended 
“to protect individuals of modest means for speaking out against 
development projects.”7 It provides such protection by bestowing 

confidential information pursuant to employment agreement, including by filing 
lawsuit against employee and obtaining preliminary injunction, constituted 
“petitioning activities” and employee failed to demonstrate that petitioning 
activities were devoid of any reasonable basis in fact or law.)
5. The phrase was coined by George W. Pring and Penelope Canan.  See George 
W. Pring, SLAPPs: Strategic Lawsuits Against Public Participation, 7 PaCe 
EnvTl. L. Rev. 3, 4 (1989); see also Duracraft Corp. v. Holmes Products Corp., 
427 Mass. 156, 160, n. 7 (1998).
6. Duracraft, 427 Mass. at 161.
7. Id.
8. Mass. Gen. LaWs ch.231, §59H (2006).
9. Duracraft, 427 Mass. at 161 (quoting Wilcox v. Superior Court, 27 Cal.App.4th 
809, 816-17 (1994)).
10. Id.
11. Id.
12. Id. at 162.
13. Id. at 163, n. 11 (citing Nick Tate, Enviro Lawsuits take $$ on Activists, 
BosTon heralD, April 17, 1994 at 6 and Frank Phillips, Approved Bill Would 
Stifle Developers’ SLAPP Suits, BosTon gloBe, Nov. 30, 1994, at 45).  See also 
discussion of the legislative history in Kobrin v. Gastfriend, 443 Mass. 327, 336 
n.10 (2005) (which similarly refers to legislature’s override of Governor Weld’s 
veto and its rejection of his argument that bill as written covered too broad a range 
of activities).  

1. 442 Mass. 660 (2004).
2. 443 Mass. 327 (2005).
3. 448 Mass. 242 (2007).
4. There have been a number of recent  cases in which parties have used the anti-
SLAPP special motion to dismiss process in efforts to quash claims outside of 
the land use context.  These motions have had mixed result. Compare Moriarty 
v. Mayor of Holyoke, 71 Mass. App. Ct. 442 (2008) (denying special motion 
to dismiss brought by mayor, City of Holyoke and city agent in defamation 
suit filed by former city employee where defendants were not exercising their 
right to seek redress from a government body when making statements against 
plaintiff regarding improper misappropriations) and Baldarelli v. Baldarelli, No. 
WOCV 2006-00637  (Worcester Superior Jan. 27, 2007) (plaintiff shareholder’s 
special motion to dismiss counterclaims for breach of contract, abuse of process 
and breach of fiduciary duty denied where court found that counterclaims (i) 
were not based solely on plaintiff’s petitioning of court for relief and (ii) had a 
substantial basis other than, or in addition to, plaintiff’s petitioning activities) 
with Wenger v. Aceto, 451 Mass. 1 (2008) (special motion to dismiss two counts 
of complaint allowed where counts were based upon defendant attorney’s 
swearing out criminal complaint in connection with bounced check from his 
former client, but motion denied as to claim under Mass.Gen.Laws ch. 93A 
alleging misconduct independent of counsel’s application for criminal complaint) 
and Carl Zeiss Meditec v. Shields, SUCV2007-2453, 23 Mass. L. Rep. 268 
(Suffolk Superior Oct. 15, 2007)(former employee’s counterclaim against former 
employer dismissed under anti-SLAPP statute where employer’s efforts to protect 

Civil Procedure — Special Motion to Dismiss — Anti-SLAPP Statute

The Cadle Company v. Schlichtmann, 448 Mass. 242 (2007); Kobrin v. Gastfriend, 443 Mass. 327 
(2005); In the Matter of the Discipline of an Attorney, 442 Mass. 660 (2004)
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Laws appears to be the lone anti-SLAPP statute in the United 
States that does not require that petitioning activity be “of public 
concern,” the Legislature having dropped that requirement, which 
was included in a previous, rejected iteration of the bill.20  The statute 
encompasses matters of both private and public interests.21   The 
petitioning activities, however, whether public or private, must have 
been initiated by the petitioner on his own behalf for the purpose 
of seeking redress from the government.22   Because of the omission 
of a “public concern” requirement,23 much of the debate centers on 
the definition of “petitioning activity.”  Petitioning activities “include 
statements to a judicial body”24; thus the mere filing of a lawsuit alone 
can constitute “petitioning activity” sufficient to invoke the anti-
SLAPP protections against any counterclaim based upon the filing.

Recent Cases

The SJC rejected the defendants’ invocation of the statute in 
each of the recent cases where the underlying lawsuit did not involve 
land use.  Still, it is worth analyzing In the Matter of the Discipline 
of an Attorney,25 Kobrin v. Gastfriend,26 and The Cadle Company v. 
Schlichtmann27 to understand the nuances of the statute and the 
prerequisites for its successful use in future cases. 

In In the Matter of the Discipline of an Attorney, the court was called 
upon to determine whether disciplinary proceedings initiated by bar 
counsel, which ultimately did not result in imposition of discipline 
by the Massachusetts Board of Bar Overseers (“BBO”), permitted a 
special motion to dismiss by the attorney upon bar counsel’s request 
that an “information” be filed in court for review of the BBO’s decision.   
The procedural history of the case is unusual.  The BBO had initiated 
disciplinary proceedings against the respondent, a defense attorney 
for utilities companies.  The attorney caused a transcript of a state 
trooper’s deposition, taken in a case where the attorney was defending 
a client in litigation arising out of a fire, to be sent to the fire marshal’s 
office.28   The attorney did not forward the transcript directly, but 

Today, more than 10 years after the statute’s enactment, anti-
SLAPP litigation has ventured beyond responses to lawsuits initiated 
by developers against individuals of modest means.   The statute as 
ultimately enacted does not confine itself, for example, to land use 
litigation initiated by wealthy property owners whose construction 
projects have been delayed by activist citizens’ groups, the “typical 
mischief” the statute was designed to remedy.14  Rather, the statute 
provides, “In any case in which a party asserts that the civil claims, 
counterclaims or cross claims against said party are based on said 
party’s exercise of its right of petition under the constitution of the 
United States or of the Commonwealth, said party may bring a special 
motion to dismiss.”15   The superior court must grant the special 
motion to dismiss, and award attorneys’ fees and costs to the moving 
party once the moving party establishes that the claims are based only 
upon his petitioning activity, unless the party opposing the motion 
can show that (i) the petitioning activity was devoid of any reasonable 
factual support or any arguable basis in law and (ii) the moving party 
caused actual injury.16 A litigant moving to dismiss a lawsuit under 
the statute may still prevail even if his petitioning activity ultimately 
was unsuccessful, as long as the petitioning activity had an arguable 
basis in law or foundation in fact. 17 Although the evidentiary 
standard imposed upon the plaintiff to prove the petitioning activity 
lacked any basis in fact has not been defined specifically, the SJC has 
suggested “a heightened summary judgment standard,” because an 
ordinary summary judgment standard effectively would nullify the 
statutory protection.”18   The special motion to dismiss procedure set 
forth in the anti-SLAPP statute is a powerful weapon for those who 
can prove that the claims against them are based solely upon their 
legitimate petitioning activity.   

Because the legislature declined, at the governor’s request, to limit 
the statute’s scope, the SJC presaged in 1998 that, “the Legislature 
. . . did not address concerns over [the statute’s] breadth and reach, 
and ignored its potential used in litigation far different from the 
typical SLAPP suit.”19   Section 59H of chapter 231 of the General 

22. Id. at 333.
23. The SJC did not find a specific reason in the legislative history for removing 
the need to prove that the petitioning activity focus on matters of public concern, 
but only inferred, “the Legislature may have had many reasons for dropping 
the phrase, including a fear that courts might find disputes among abutting 
property owners of insufficient public concern to trigger the statute’s protection.” 
Duracraft, 427 Mass. at 164.
24. SMS Financial V, LLC v. Conti, 68 Mass. App. Ct. 738 (2007) (finding that 
abuse of process and chapter 93A claims arising out of foreclosure, trustee process 
and other judicial proceedings to enforce loan agreements should have been 
dismissed under anti-SLAPP special motion to dismiss procedure).     
25. 442 Mass. 660 (2004).
26. 443 Mass. 327 (2005).
27. 448 Mass. 242 (2007).
28. In the Matter of the Discipline of an Attorney, 442 Mass. at 664.

14. Office One, Inc. v. Lopez, 437 Mass 113, 121-22 (2003).
15. Mass. Gen. LaWs ch.231 §59H (2006) (emphasis added).
16. Id.; Duracraft, 427 Mass. at 167-68.  (after moving party meets burden of 
proving that claims are based only upon his petitioning activities, burden shifts 
to responding party to show that petitioning activities devoid of factual or legal 
support and caused him harm).
17. Donovan v. Gardner, 50 Mass. App. Ct. 595, 599 (2000).
18. Baker v. Parsons, 434 Mass. 543, 552-53 (2001) (citing Protect Our Mountain 
Env’t Inc. v. District Court, 977 P. 2d 1361, 1369 (Colo. 1984)).  (“[T]he 
summary judgment standard…would essentially nullify the anti-SLAPP statute; it 
would be the rare case in which plaintiff was unable to attest that something said 
by the petitioner was untrue or misleading.”).
19. Duracraft, 427 Mass. at 163.
20. Id. at 163-64 and n. 12.
21. Kobrin v. Gastfriend, 443 Mass. 327, 331 (2005).
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office.35 
These findings suggest that the SJC (as well as the hearing   

committee and the full board of the BBO) viewed the attorney as 
participating in what arguably was “petitioning activity.”  Nevertheless, 
the court denied the attorney’s special motion to dismiss.36 In so doing, 
the court expressed its concern that “the statute could be misused 
to allow motions for expedited dismissal of nonfrivolous claims in 
contravention of the Legislature’s intent.”37  The court confirmed 
its ruling in Duracraft that, “to address this concern, we adopted 
a construction of the statute that would prevent dismissal of suits 
raising ‘meritorious claims with a substantial basis other than or in 
addition to the petitioning activities implicated.’”38  The court found 
that bar counsel initiated disciplinary proceedings not to intimidate 
the attorney in the exercise of his right to petition, but because of bar 
counsel’s perception of what he believed was an attempt to intimidate 
a witness.39   The court noted that the attorney left his motivation 
“open to interpretation” by using the private investigator as a go-
between rather than writing directly to the fire marshal.  Thus, the 
court concluded, bar counsel had a “substantial basis” for bringing 
the disciplinary action, precluding a special motion to dismiss.40  
The court, however, limited its decision to the facts of the case and 
declined to rule that the anti-SLAPP statute never could be applied 
to bar discipline cases.41

The applicability of the statute to disciplinary proceedings was 
tested once again in Kobrin v. Gastfriend.    The plaintiff in that case 
was a psychiatrist who had been the subject of an investigation by the 
Massachusetts Board of Registration of Medicine.  The defendant was 
also a psychiatrist, who had been hired by the board under contract to 
assist in its investigation of the plaintiff ’s prescription practices after 
three complaints against him were filed with the board.  The defendant 
psychiatrist filed a seven-page affidavit setting forth his professional 
opinion that the plaintiff deviated from the proper standard of care 
and engaged in pervasive misconduct in his prescription practices.42  
After plaintiff was exonerated by the Board of Registration of 
Medicine of all charges (notwithstanding the affidavit), he filed suit 
against the defendant asserting claims for expert witness malpractice, 
defamation, malicious prosecution and interference with contractual 
relations.43  The superior court granted a special motion to dismiss 

rather enlisted a private fire investigator with whom he was working 
on the case to contact the trooper’s supervisor. 29  

Nevertheless, bar counsel asserted that forwarding the deposition 
to the fire marshal’s office violated the disciplinary rules relating 
to influencing or intimidating a witness; the respondent attorney 
asserted, on the other hand, that he forwarded the transcript to protect 
his client and the general public after eliciting testimony from the 
trooper that he did not know how to operate scientific instruments 
used in fire investigations.30  The attorney moved unsuccessfully to 
have the matter summarily dismissed before a public hearing.  The 
BBO hearing committee ultimately found no basis for finding that 
the attorney’s conduct violated most of the ethical rules cited by bar 
counsel.  The committee did find a violation of DR 102 (A)(5), 
which prohibits attorneys from improperly influencing testimony.   
The committee noted in its findings, however, that the attorney’s 
“actions were the result of a failure to reflect adequately on the ethical 
and procedural issues involved rather than an indication of deliberate 
intention to violate a rule of ethical practice” and that the attorney was 
motivated by case specific and global concerns of his client.31  Upon 
administrative appeal to the full board from the hearing committee’s 
decision, the BBO, although adopting the hearing committee’s 
findings, ruled that the attorney’s conduct, while “troubling,” was not 
sufficiently serious to warrant punishment under DR 102 (A)(5).32 

At bar counsel’s request, the BBO filed an “information” in the 
SJC for review of the full board’s decision.  The attorney filed a special 
motion to dismiss under General Laws chapter 231, section 59H.  
The SJC, in upholding the board’s decision not to impose discipline, 
made a number of interesting rulings related to the attorney’s conduct.  
These included that: 1) an attorney who obtains nonconfidential 
information about police misconduct or a threat to public safety has 
the right and perhaps even the obligation to convey that information 
to the appropriate authority to correct the problem;33 2) it was 
“legitimate and proper” for the attorney to be motivated in part by 
his desire to preserve his client’s “good working relationship” with 
the fire marshal’s office;34 and 3) the attorney’s “legitimate” concerns 
extended beyond the case at hand and were “grave and immediate,” 
rendering it unnecessary for him to seek court intervention in lieu of 
bringing the trooper’s testimony to the attention of the fire marshal’s 

single justice and without decision, so that the SJC decided the motion itself.
37. In the Matter of the Discipline of an Attorney, 442 Mass. at 672-73.
38. Id. (citing Duracraft, 427 Mass. at 167). 
39. Id. at 673-74.
40. Id. at 671-72, 674. 
41. Id. at 674.
42. Kobrin, 443 Mass. at 329.
43. Id. at 329-30.

29. Id. at 663.
30. Id. at 662, 665.
31. Id. at 666.
32. Id. at 666-67.
33. Id. at 671, n. 22.
34. Id. at n. 21.
35. Id. at 672-73.
36. Procedurally, the case was reported to the full bench upon reservation by the 
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under the anti-SLAPP statute and awarded counsel fees.44 On direct 
appellate review, the SJC reversed.  

The SJC, after reciting general rules of statutory construction, 
including the rule that all words in the statute must be considered,45 
held that the statute did not apply.  Because the defendant was not 
exercising his own right to petition, nor was he seeking redress from 
a government body, the SJC held that the superior court erred when 
it determined that his activities “fell within the letter and spirit of the 
petitioning activities enumerated in G.L. c. 231, §59H.” 46  The court 
was particularly concerned that the statute refers to “right of petition 
under the constitution.” In its view, the petitioners’ own interests 
must be the subject of protection. It therefore refused to adopt a 
reading of the statute that protected the defendant’s affidavit, even 
though the averments were included in a statement to a government 
body.47  The court stated in dicta that the case did not disqualify all 
parties solicited by the government from anti-SLAPP protection, yet 
it expressed the view that the statute “requires that the protected party 
have more than a mere contractual connection to the proceedings 
that are the basis of the petitioning activity.”48    

In a strong dissent, Justice Martha B. Sosman, joined by Chief 
Justice Margaret H. Marshall, argued that nothing in the statute or 
its legislative history limited “petitioning activities” to one’s “own” 
interest or required that the petitioning be on one’s “own behalf.”49   
The dissenting justices cited the legislature’s sound rejection of the 
governor’s efforts to narrow the petitioning activities covered by the 
statute as evidence of the statute’s broad reach.50  This legislative 
history, they argued, demonstrated that the legislature knew the 
definition of “petitioning activity” in the proposed legislation “went 
well beyond the prototypical SLAPP suit” yet intentionally approved 
the language as drafted.   The inquiry should have been, the dissenters 
argued, whether it was “absurd or unreasonable” to extend the statute’s 
protection to witnesses testifying in administrative proceedings.51  
Detailing the long history of immunity granted to witnesses testifying 
in judicial proceedings, the dissenting justices found nothing “absurd 
or unreasonable” in construing the literal words of the statute to 
protect the expert psychiatrist hired by the Board of Registration of 

Medicine from a lawsuit based upon his testimony.  They criticized 
the majority for reading into the statute an exception to deny him 
protection simply because he was not “petitioning” on his own 
behalf.52

Two years later, in The Cadle Company v. Schlichtmann,53 the 
SJC held that a lawyer could obtain protection under the statute 
if he engaged in petitioning activities on behalf of his client, rather 
than on his own behalf, but denied the lawyer’s special motion to 
dismiss for other reasons.   In that case, the lawyer, Jan Schlichtmann, 
(“Schlichtmann”) set up a Web site critical of The Cadle Company 
(“Cadle”), a debt collection company, after Schlichtmann filed 
complaints, on his own behalf and on behalf of several clients, with 
the Commissioner of Banks, arising out of the company’s collection 
activities. Schlictmann also was quoted in several newspapers 
regarding the company’s tactics.  The quotations attributed to 
him included such allegations as “The Cadle Company traffics in 
intimidation and fraud” and “Cadle has used these same strong arm 
tactics here to collect millions from people in debt while avoiding 
paying taxes by hiding its assets in other companies owned by [Daniel 
C. Cadle, owner and president of Cadle].”54  The Web site created 
by Schlictmann exclusively to redress the company’s debt collection 
practices accused Cadle of acting as “a collection arm of a fraudulent 
enterprise… whose sole purpose and intent … is to defraud consumers 
and businesses, deceive state and federal courts and avoid state laws 
and regulations meant to protect against predatory practices.”55  The 
Web site included contact information, 877.CADLETRUTH, a 
telephone number operated solely by Schlictmann’s law firm.56  

Not surprisingly, Cadle sued for defamation and libel.  Schlictmann 
filed a special motion to dismiss under General Laws chapter 
231, section 59H, arguing that the lawsuit was filed in retaliation 
for exercising his right to petition the government in response to 
Cadle’s predatory business practices.57  The superior court denied the 
motion.58  On appeal, the SJC articulated its mission as determining 
whether “the anti-SLAPP statute . . . effectively shields one party in 
an ongoing legal dispute from liability for the publication of allegedly 
defamatory statements concerning the opposing party.”59 

44. Id. at 328, 330.  
45. Id. at 331 (“We apply the general rule of statutory construction that a statute is 
to be interpreted according to the intent of the Legislature ascertained from all its 
words construed by the ordinary and approved usage of the language, considered 
in connection with the cause of its enactment, the mischief or imperfection to be 
remedied and the main object to be accomplished, to the end that the purpose of 
its framers may be effectuated.”). 
46. Id. at 333.
47. Id. at 334. Another factor in the court’s decision may have been that the 
affidavit the defendant signed was not prepared on his own behalf but on behalf of 
the Board of Registration of Medicine.
48. Id. at 338.

49. Id. at 343. (Sosman, J., dissenting).
50. Id. at 344. 
51. Id. at 345.
52. Id. at 348-49.
53. 448 Mass. 242 (2007).
54. Id. at 244.
55. Id. at 245.
56. Id. and n.6.
57. Id. at 246.
58. Id. at 247 and n.10.
59. Id. at 243.
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The SJC upheld the denial of the special motion to dismiss on the 
ground that Schlictmann did not meet the initial burden, imposed 
upon a petitioner urging dismissal under the anti-SLAPP statute, of 
proving that the conduct that is the subject of the complaint against 
him only concerns his petitioning activity.60  It agreed with the trial 
judge that Schlichtmann did not set up the Web site exclusively as a 
“public forum” because “there is nothing in the record to refute (at 
this point) the reasonable conclusion that Schlichtmann created the 
Web site, at least in part, to generate more litigation to profit himself 
and his law firm.”61 

In determining that Schlictmann’s statements had a commercial 
as well as petitioning purpose, which precluded a successful special 
motion to dismiss, the SJC distinguished each of the three Appeals 
Court cases upon which Schlichtmann relied.  In each case, 
defendants prevailed on motions under General Laws chapter 231, 
section 59H, even though their statements were made outside of 
judicial proceedings.   

Wynne v. Creigle 62 involved statements by a firefighter’s widow whose 
husband committed suicide.  In connection with both an internal 
workplace investigation into plaintiff ’s conduct and in statements to 
the press, the widow maintained that plaintiff caused her husband’s 
suicide through harassment.  The Appeals Court granted the widow’s 
special motion to dismiss after finding that the widow’s statements 
were not unsolicited, but made defensively, in direct response to the 
plaintiff providing the newspaper with statements and documents 
from the disciplinary hearing.  The Appeals Court found that the 
widow’s statements were “essentially mirror images of those [the 
defendant] made during and in connection with the departmental 
investigation of the plaintiff.”63   In Cadle, the SJC noted that while 
the newspaper articles referred to ongoing administrative and judicial 
proceedings, such references could not protect statements that were 
neither a response to statements by Cadle against Schlichtmann or 
verbatim repetitions of statements initially made in a government 
proceeding.64 

In Plante v. Wylie,65 defendant, an attorney, prevailed on his special 
motion to dismiss claims filed by a real estate trust against him after 
he represented a conservation trust in its efforts to stop the expansion 
of a subdivision development.  The Appeals Court held that although 
the statute applies only to defendants who exercise their right of 
petition on their own behalf, the statute must be read to cover actions 
by attorneys who voice their client’s concerns.66  The SJC in Cadle 
made clear that its decision to uphold the denial of the lawyer’s special 

motion to dismiss did not depend upon whether the statements were 
made by the attorney on behalf of himself or his client, but rather 
upon the commercial aspect of the activities, which “so definitively 
undercuts the petitioning character of the statements… .”67

And in MacDonald v. Paton,68 a Web site publisher prevailed in his 
appeal from the denial of a special motion to dismiss a lawsuit filed 
by a town selectman called a “Gestapo agent” on the defendant’s Web 
site.  It was undisputed that the Web site was “an interactive public 
forum” on issues of town governance.69  By contrast, the SJC found 
Schlictmann’s activities to be commercial.  The SJC made clear that 
even if a pending case generates public interest and governmental 
interest, an attorney and his clients are not free to publish statements 
about the adversary without consequence.  

[W]e conclude that an attorney may not claim protection 
under the anti-SLAPP statute for publishing statements 
about an adversary at will, in the hopes of shoring up 
his or her own position, attracting potential clients, or 
otherwise gaining a tactical advantage in an ongoing 
legal proceeding, even when that proceeding has, as 
here, attracted a good deal of public and governmental 
interest.70   

Conclusion

The non-prototypical anti-SLAPP cases that have come before the 
SJC have not been successful based upon their specific and sometimes 
complicated sets of facts.  The court’s reluctance to extend anti-
SLAPP protection (or, in the view of the dissenting justices in Kobrin 
v. Gastfriend, its willingness to go out of its way to limit protection) 
signals that there will not be an epidemic of anti-SLAPP expansion 
any time soon.  The petitioning activities must be free entirely of any 
commercial purpose and must be motivated by the petitioner’s own 
interest or by counsel acting on his behalf.   Extra-judicial statements 
may be protected, but these have to mirror any statements made 
in the context of judicial proceedings.   Despite or even because of 
its concern, articulated in 1998 in Duracraft, about the breadth of 
General Laws chapter 231, section 59H, the court appears willing 
to impose its own restrictions on the scope of the statute based upon 
its analysis of the legislative history and the principles of statutory 
construction.    

Jessica Block

60. Id. at 250.
61. Id. at 251.
62. 63 Mass. App. Ct. 246 (2005).
63. Cadle, 448 Mass. at 251.
64. Id. at 251-52.
65. 63 Mass. App. Ct. 151 (2005).

66. Cadle, 448 Mass. at 252 (quoting Plante v. Wylie, 63 Mass. App. Ct. 151, 157 
(2005)).
67. Cadle, 448 Mass. at 252.
68. 57 Mass. App. Ct. 290 (2003).
69. Cadle, 448 Mass at 252-53.
70. Id. at 254.
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Tort Law — Commercial Landlord’s Duty to Make Repairs 

Humphrey v. Byron, 447 Mass. 322 (2006)

Introduction

The Supreme Judicial Court (“SJC”) has finally answered a question 
which had been left unanswered since 1980: whether a commercial 
landlord has the same duty of care with respect to making repairs to a 
leased property as residential landlords.   In Humphrey v. Byron,1 the 
court held that commercial landlords do not have the same duties 
as a residential landlord in the context of a duty to make repairs.2  
In deciding Humphrey, the SJC considered its decision in Young v. 
Garwacki,3 the seminal case setting forth the standard for residential 
landlords’ duty to make repairs.4  Before embarking on an analysis of 
Humphrey, it is necessary first to review the framework for the SJC’s 
decision in Young.

I. Young v. Garwacki

In August 1977, Carroll Elizabeth Young (“Young”) filed a 
complaint which included two counts of negligence, one against a 
tenant and another against a residential landlord.5  In the complaint, 
Young sought damages for personal injuries that she claimed she 
sustained in a fall from a second-story front porch of the tenant’s 
residential apartment.6  Young alleged that she had been lawfully on 
the premises and that the railing had been negligently maintained.7  
The case was tried before a jury which found in favor of the plaintiff.8  
Thereafter, the landlord filed a motion for judgment notwithstanding 
the verdict, which was allowed by the trial judge.9  The plaintiff filed a 
notice of appeal.10  The SJC granted an application for direct appellate 
review, and thereafter reversed the trial judge’s ruling.11  

The facts of Young are as follows.  The accident occurred on the 
landlord’s property located in Westfield, Massachusetts.12  Garwacki 
rented the house’s second floor apartment as a tenant at will, which 
he shared with another tenant, Larry Mastello.13  Mastello invited 

Young, a friend of both men, to a dinner party on April 21, 1977.14  
Young arrived before the other guests and began preparing the 
dinner.15  Thereafter, Mastello left the premises on his way to pick 
up a friend.16  As Mastello went down to his car, which was parked 
in a driveway near the front of the house, Young went to the front 
porch to ask Mastello to pick up some groceries on his way back.17  
When Young placed her hands on the railing and leaned forward to 
call down to Mastello, the railing gave way.18  She fell to the ground 
and was injured.19  

According to the trial judge’s report, the landlord never made an 
express agreement to keep the rented premises in repair, despite the 
fact that he testified that he considered it his obligation to repair the 
porch railing.20  Moreover, the porch, which was accessible only from 
the tenant’s living room, was part of the demised premises, and was 
not under the landlord’s control.21  The jury found that the landlord 
did not exercise reasonable care in his maintenance of the premises, 
that his negligence was the proximate cause of the plaintiff ’s injuries, 
and that the plaintiff was not at all negligent herself.22  The SJC 
was then presented with the question whether, in the absence of the 
landlord’s express agreement to keep the rented premises in repair, the 
landlord is liable to his tenant’s guest for injuries resulting from the 
landlord’s negligent failure to maintain the safety of the premises.23  

A. Evolution of Landlord-Tenant Law

In order to arrive at a decision in Young, the SJC analyzed the 
evolution of the law governing landlords and tenants as it pertains 
to the duty to injured parties.  The ancient view concerning tenants 
centered around the idea that a lease was considered a conveyance 
of property, i.e., the tenant “bought” the leasehold at his peril, so he 
could not expect the landlord to have repaired preexisting defects, 
and at the time of the letting, the landlord ceded to the tenant his 

1. 447 Mass. 322 (2006).
2. Id.
3. 380 Mass. 162 (1980).
4. Id. at 162-63. 
5. Id. at 163.
6. Id.
7. Id.
8. Id.
9. Id.
10. Young, 380 Mass. at 163.
11. Id.  
12. Id.  
13. Id.  

14. Id.  
15. Young, 380 Mass. at 163.
16. Id.  
17. Id.  
18. Id.  
19. Id.  Prior to the accident, in December 1976, the landlord’s insurance company 
had informed the landlord that the railing was dangerous and, therefore, cancelled 
the landlord’s liability insurance. At that time, the landlord warned the tenant 
of the danger and bought materials to repair the railing, but in fact, the landlord 
never made those repairs.  Id. 
20. Id. at 164.
21. Id. 
22. Id. 
23. Id. 
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dominion over the rented premises.24  From this view arose the axiom 
that “there is no law against letting a tumbledown house.”25 The 
landlord may have been liable for negligent maintenance of common 
areas, but was not generally liable for the negligent maintenance of 
the rented premises themselves.26  

Over the years, the SJC continued to hold that the landlord only 
had a duty to tenants to exercise reasonable care to maintain the 
common areas in a condition not less safe than they were, or appeared 
to be, in at the time of the letting to the particular tenant.27  However, 
as for the demised premises, the tenant took them as he found them 
at the time of letting, unless the landlord was aware of hidden defects 
and failed to warn the tenant about them.28  The hidden defect, 
though, had to be one which was not discoverable by the tenant.29  

In Mounsey v. Ellard,30 the SJC recognized that the character of a 
landlord’s duty to an injured party varied with the party’s relationship 
with the sovereign landowner.31  Thus, the common law distinguished 
between several classes of tort plaintiffs, including, trespassers, 
licensees, invitees and tenants.32  The SJC rejected “this ancient and 
largely discredited common law distinction” and did away with the 
legal significance in tort of the categories of “licensee” and “invitee,” 
holding that a landowner owes a duty of reasonable care to all lawful 
visitors.33  The court viewed

[t]he problem of allocating the costs and risks of human 
injury [as] far too complex to be decided solely by 
the status of the entrant, especially where the status 
question often prevents the jury from ever determining 
the fundamental question whether the defendant has 
acted reasonably in light of all the circumstances in the 
particular case.34

In DiMarzo v. S&P Realty Corp.,35 the SJC further elaborated on 

the scope of the landlord’s duty to residential tenants.  It found that 
during the term of the rental, “there could be no tort liability for 
nonfeasance in the absence of an agreement, for consideration, that 
the landlord would keep the premises in a condition of safety, and 
make all repairs without notice.”36  Gratuitous repairs created tort 
liability only if they were done in a grossly negligent fashion.37  The 
ordinary agreement for consideration by which a landlord is to make 
repairs is construed as an agreement to repair on notice.38  However, a 
failure to repair under such an agreement gives rise only to a contract 
action for the cost of the repair.39  Tort liability will exist only in 
the case of repairs which were negligently made.40  Lastly, the SJC 
made clear that in the absence of a specific agreement to repair, no 
agreement could be implied from the mere letting of the premises, 
and any repairs made would be treated as gratuitous.41  

B. Effect of the Young Decision

Thereafter, in Young, the SJC finally eliminated the ancient law 
that bars a tenant’s guest from recovering compensation from a 
residential landlord for injuries caused by the negligent maintenance 
of areas rented to the tenant.42  The court noted that the rule 
prevented a whole class of people from raising the overriding issue:  
whether the landlord acted reasonably under the circumstances.43  
Practically speaking, the SJC believed that the effect of the ancient 
law was to discourage repairs of rented premises.44  The landlord 
with knowledge of a defect had little incentive to repair it, while the 
tenant, who often had a short-term lease, limited funds, and limited 
experience dealing with defects, found himself or herself disinclined 
to pay for expensive work on a place that he or she was only renting 
short term.45  Typically, nothing would be done about the defect until 
an unsuspecting person was injured from that very same defect.46   

In order to articulate the new rule of law, in Young, the SJC relied 

24. Id. at 165.
25. Id., see also Robbins v. Jones, 15 C.B. (N.S.) 221, 240 (1863).
26. See generally resTaTemenT (seConD) of properTy, lanD. anD Ten. § 17 
Introductory Note, § 17.3 (1977).
27. King v. G&M Realty Corp., 373 Mass. 658, 660 (1977).
28. Young, 380 Mass 165; see also Ackarey v. Carbonaro, 324 Mass. 537, 539 
(1946).
29. Young, 380 Mass. at 165. 
30. 363 Mass. 693 (1973).
31. Mounsey, 363 Mass. at 695.  According to Mounsey, common law placed 
those who enter land in three fixed categories:  trespassers, licensees, and invitees.  
Id.  The categories were created in order to “make out, as a general pattern, a 
rough sliding scale, by which, as the legal status of the visitor improves, the 
possessor of the land owes him more of an obligation of protection.”  Id.  These 
categories were developed in English common law at a time when the law 
attached supreme importance to a landowner’s property interests.  Id.  
32. Id.
33. Id. at 708.  In support of its decision, the court noted that there was a modern 
trend in the common law which the United States Supreme Court characterized as 

moving towards “imposing on owners and occupiers a single duty of reasonable 
care in all the circumstances.”  Id. (quoting Kermarec v. Compagnie Generale 
Transatlantique, 358 U.S. 625, 631 (1959)).
34. Id. at 707.
35. 364 Mass. 510 (1974).
36. Id. at 513; see also Young v. Garwacki, 380 Mass. 162, 166 (1980).
37. Young, 380 Mass. at 166. 
38. Id.; see also Fiorntino v. Mason, 233 Mass. 451 (1919).
39. Young, 380 Mass. at 166.
40. Id.
41. Id.; see also DiMarzo v. S&P Realty Corp., 364 Mass. 510, 513 (1974); 
Bergeron v. Forest, 233 Mass. 392 (1919).
42. Young, 380 Mass. at 168. 
43. Id.
44. Id.
45. Id.
46. Id. at 169.
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on a decision from the New Hampshire Supreme Court, which held 
that 

landlords … must exercise reasonable care not to subject 
others to an unreasonable risk of harm.  A landlord must 
act as a reasonable person under all of the circumstances 
including the likelihood of injury to others, the probable 
seriousness of such injuries, and the burden of reducing 
or avoiding the risk.47  

The Young court noted that the former rule was not without its 
reasons.48 For example, when a landlord rents an apartment to a 
tenant, the landlord gives up the right to enter.49 Ordinarily, absent 
a contractual agreement or the tenant’s permission, the landlord can 
neither inspect for defects nor make repairs on the rented premises.50  
This however, does not absolve the landlord from liability.51  

The SJC in Young observed that Massachusetts statutes do not 
support limiting a landlord’s negligence liability to areas under 
his control.52  For example, General Laws chapter 186, section 19 
requires most landlords to exercise reasonable care to correct an 
unsafe condition of which the tenant or a code enforcement agency 
has given him notice.53 If a landlord fails to correct the condition 
within a reasonable time, the tenant or any person rightfully on the 
premises has a tort action against the landlord for injuries sustained.54  
Section 15 of chapter 186 renders invalid any lease clause which has 
the effect of indemnifying the landlord or exculpating him from “any 
… negligence … on or about the leased … premises.”55  

Therefore, the SJC found that Massachusetts law already 
contemplates scenarios where a landlord can be liable in negligence 
for defects of which he has notice, even though the defect occurs on 
the rented premises.56  Furthermore, the SJC noted that the landlord 
cannot exculpate himself from liability for negligent maintenance 
of the rented premises.57 The court found that both of the above-
referenced statutes are consistent with the result that the court 
reached, which is that a landlord is liable in negligence for defects 
of which he has notice, even though the defect occurs on the rented 
premises.58 

While the Young decision had the effect of changing residential 
tenancy law in Massachusetts, the SJC specifically limited its decision 
to tenancies in a residential context, and explicitly declined to decide 
whether its ruling should extend to nonresidential properties.59  
This question has been left open for twenty-six years, that is, until 
Humphrey v. Byron.60 

II. Humphrey v. Byron

In Humphrey v. Byron,61 the SJC recognized that it was faced with 
an open-ended question that had not been answered by the court 
for twenty-six years: whether a commercial landlord had a duty to 
exercise reasonable care to assure that others legitimately on the 
premises were not subject to an unreasonable risk of harm.62 The SJC 
and the Appeals Court had passed upon this question many times 
before.63    

47. Sargent v. Ross, 113 N.H. 388, 397-98 (1973).
48. Young, 380 Mass. at 170.
49. Id.
50. Id.; see also Mass. Gen. LaWs ch.186, §15B (1) (a) (2006), which provides as 
follows:

No lease relating to residential real property shall contain a provision 
that a lessor may, except to inspect the premises, to make repairs 
thereto or to show the same to a prospective tenant, purchaser, 
mortgagee or its agents, enter the premises before the termination 
date of such lease.  A lessor may, however, enter such premises:  (i) 
in accordance with a court order; (ii) if the premises appear to have 
been abandoned by the lessee; or (iii) to inspect, within the last thirty 
days of the tenancy or after either party has given notice to the other 
of intention to terminate the tenancy, the premises for the purpose 
of determining the amount of damage, if any, to the premises which 
would be cause for deduction from any security deposit held by the 
lessor pursuant to this section.

51. Young, 380 Mass. at 170.
52. Id.
53. Young, 380 Mass. at 170-71; see Mass. Gen. LaWs ch.186, §19 (2006), which 
provides, in part, as follows:

A landlord or lessor of any real estate except an owner-occupied two 
or three-family dwelling shall, within a reasonable time following 
receipt of written notice from a tenant forwarded by registered 
or certified mail of an unsafe condition, not caused by the tenant, 
his invitee, or any one occupying through or under the tenant, 
exercise reasonable care to correct the unsafe condition described 

in said notice except that such notice need not be given for unsafe 
conditions in that portion of the premises not under the control of 
the tenant.

54. Young, 380 Mass. at 171.
55. Id.; see mass. gen. laWs ch.186, §15 (2006), which provides as follows:

Any provision of a lease or other rental agreement relating to real 
property whereby a lessee or tenant enters into a covenant, agreement 
or contract, by the use of any words whatsoever, the effect of which 
is to indemnify the lessor or landlord or hold the lessor or landlord 
harmless, or preclude or exonerate the lessor or landlord from any 
or all liability to the lessee or tenant, or to any other person, for any 
injury, loss, damage or liability arising from any omission, fault, 
negligence or other misconduct of the lessor or landlord on or about 
the leased or rented premises or on or about any elevators, stairways, 
hallways or other appurtenance used in connection therewith, shall 
be deemed to be against public policy and void. 

56. Young, 380 Mass. at 171.
57. Id.
58. Id.
59. Young, 380 Mass. at 171 n. 12. 
60. 447 Mass. 322 (2006).
61. Id.
62. Id. at 323.
63. See, e.g., Young, 380 Mass. at 171 n. 5; Brighetti v. Consolidated Rail Corp., 
20 Mass. App. Ct. 192, 197 n. 5 (1985); Agustynowicz v. Bradley, 25 Mass. App. 
Ct. 405, 407 (1988).
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A. Factual Background

The plaintiff, Robert Humphrey, worked for Gateway Graphics 
and Awards, Inc., a silkscreen printing company.64  The company 
operated out of a building in Wareham, Massachusetts, leased 
to it by the defendants, Florence Byron and Joanne Byron, sisters 
who occasionally operated as Byron & Byron.65  In January 2000, 
Humphrey was injured in a fall while working in the building.66

The principals of Gateway were Michael Humphrey (plaintiff 
Humphrey’s brother) and a partner.67   The lease between Gateway 
and Byron & Byron was for a one-year term.68  The lease was on 
a preprinted form with substantial handwritten modifications 
and additions.69  The modifications and additions reflected, in 
part, negotiations that had occurred between Gateway, which was 
represented by counsel, and the landlord, which was not.70  The lease 
provided that Gateway would have “exclusive control of the leased 
premises,” which consisted of the entire premises.71  Furthermore, 
the lease provided that Gateway had the obligation to maintain, at its 
own expense, “both outside and inside” of the leased premises.72  The 
lease also provided that “additions, repairs, alterations or structural 
changes” that the lessee wished to make could only be done with 
the lessor’s approval, and that the lessor could, at reasonable times, 
enter the premises and make “repairs and alterations compatible with 
the lessee’s use of the premises.”73  The leased premises included the 
basement and the stairs leading down to it from the first floor.74  The 
stairs had no railing, were wobbly, and had low ceiling clearance.75  
These were the stairs that Humphrey fell from in January 2000.76

Humphrey was Gateway’s only employee.77 He was descending 
the stairs, as he had done regularly for the prior fifteen months, in 
order to retrieve stock or tools stored in the basement.78  As a result of 
the fall, Humphrey sustained injury to his right hand, which resulted 
in numerous surgeries and the loss of most of its use.79  He qualified 
for and received workers’ compensation benefits.80 

B. The Complaint

Humphrey filed suit against the landlord in October 2002, claiming 

that the landlord (1) had a duty to maintain the leased premises; (2) 
knew or should have known that the stairs were defective and created 
an unreasonable danger of falling; and (3) was negligent in maintaining 
the premises by creating a dangerous condition and allowing it to 
exist for an unreasonable amount of time.81  After discovery was 
completed, the landlord moved for summary judgment.82 

The trial court granted summary judgment in favor of the landlord 
on the following grounds:83  First, the trial court declined to extend 
the duty announced in Young v. Garwacki to commercial landlords, 
and to impose on such landlords the duty to maintain leased premises 
beyond what they might agree to undertake under the terms of the 
lease.84  Next, the trial court rejected Humphrey’s argument that the 
landlord maintained sufficient control of the basement area to impose 
on the landlord, as a matter of law, a duty to maintain that area.85  
Finally, the trial judge held that the landlord was not liable for injuries 
to third persons caused by an alleged “nuisance” (the defective stairs) 
that preexisted the lease to Gateway, because such liability (to the 
extent that a nuisance existed at all) was limited to personal injuries 
incurred outside of the leased premises, such as those sustained by a 
pedestrian from falling bricks or large stone blocks.86  

C. The SJC’s Decision in Humphrey

In upholding the trial court’s grant of summary judgment, the 
SJC recounted the long common law history behind the rule that 
“the tenant took the premises as he found them.”87  The SJC noted 
that it intentionally did away with that “ancient law” in Young, and 
instead, adopted the rule that 

landlords as other persons must exercise reasonable care 
not to subject others to an unreasonable risk of harm.  
A landlord must act as a reasonable person under all of 
the circumstances including the likelihood of injury to 
others, the probable seriousness of such injuries, and the 
burden of reducing or avoiding the risk.88  

Humphrey urged the court to extend this rule to commercial 

64. Humphrey, 447 Mass. at 323.
65. Id. 447 Mass. at 323.
66. Id. at 324.
67. Id.
68. Id.  While the lease covered January 1 through December 31, 1999, the 
occupancy continued (and the accident occurred) after the lease expired.  Id.  The 
parties, however, did not dispute that the terms of the lease remained in effect.  Id. 
at n. 4.
69. Id. at 324.
70. Id.
71. Id.
72. Id.
73. Id.
74. Humphrey, 380 Mass. at 324.
75. Id.

76. Id.
77. Id.
78. Id.
79. Humphrey, 380 Mass. at 324.
80. Id.
81. Id. at 325.
82. Id.
83. Id.
84. Id.
85. Id.  There was some evidence that Florence Byron stored some furniture in the 
basement and had on at least two occasions in fifteen months entered to remove 
some of the items.  Id. at 324, n. 5.
86. Id. at 325.
87. Id. at 325-26. 
88. Id. at 326.
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landlords; however, the SJC declined to do so for the following 
reasons:89  The SJC noted that its decision in Young centered on the 
gradual departure from the common law agrarian models of leases as 
conveyances of property.90  In the residential context, the court had 
“overthrown the doctrine of caveat emptor and the notion that a lease 
is a conveyance of property.”91  The court also did so with regard to 
commercial leases.92  The rationale behind these decisions was that 
leases simply did not represent conveyances of property, but rather, 
were contracts for the possession of property.”93  

However, the SJC continued to acknowledge that there are 
significant differences between commercial and residential tenancies 
and the policy considerations appropriate to each.94  The reason 
behind such differences stems from the fact that commercial tenants 
typically have greater bargaining power at the lease drafting stage than 
do residential tenants.95  Moreover, the SJC continued to recognize 
that commercial tenants tend to be more sophisticated about the 
terms of their leases and, unlike residential tenants, commercial 
tenants generally purchase liability insurance.96  

In order to further justify its decision not to extend Young to 
commercial tenancies, the SJC recounted past decisions in which 
it continued to differentiate between commercial and residential 
tenancies by typically providing greater protection for residential 
tenants.97  For example, in 21 Merchants Row Corp. v. Merchants Row, 
Inc.,98 the SJC held that a commercial landlord may unreasonably 
refuse consent to assignment of a lease, and that there was no greater 
protection for commercial tenants than for residential tenants.99  In 
Peterson v. Silva,100 the SJC held that, absent an express provision 
in a lease, a residential tenant was deemed to be coinsured under 
a landlord’s fire insurance policy.  However, in Seaco Ins. Co. v. 
Barbosa,101 the SJC held that that same rule of law did not apply 
to commercial tenants.102  In Wesson v. Leone Enters., Inc.,103 the 
SJC found that “modern notions of consumer protection,” such as 
an “almost universally recognized warranty of habitability implied 
in residential leases,” has no applicability to dealings between 
businesses.104  Therefore, in light of the historical differences between 

protections afforded for residential and commercial tenancies, the 
SJC in Humphrey declined to extend its ruling in Young v. Garwacki 
to commercial tenants.105 

Humphrey also argued that, even if the court was not inclined 
to extend Young to commercial tenancies as a general matter, it 
should do so in cases where the tenant is a small business with a 
short-term lease, limited funds, and limited experience dealing with 
such defects.106  In making this argument, Humphrey appeared to 
be trying to compare its situation to those residential tenants that 
were mentioned in Young, i.e, those who lacked an incentive to pay 
for expensive work on a place the tenant would soon be leaving.107  
The SJC declined to issue any such ruling, recognizing that such a 
rule would be unworkable given the huge variety of businesses that 
enter into commercial leases.108 The SJC noted that commercial 
tenants, as compared to residential tenants, would have an incentive 
to make repairs in order to avoid workers’ compensation claims and 
to maintain an orderly and productive business without injuries to 
employees or customers.109  In addition, a small commercial tenant, 
unlike a residential tenant, could also regard repair expenses as a cost 
of doing business and raise prices accordingly.110  The SJC found 
there was nothing in the record which suggested that Gateway’s small 
size left it without an incentive to pay for repairs.111 

In reaching its decision in Humphrey, the court made it clear that 
its decision would leave intact the rule that a 

lessor of a commercial premises is liable in tort for 
personal injuries only if either (1) he contracted to make 
repairs and made them negligently, or (2) the defect that 
caused the injury was in a ‘common area,’ or other area 
appurtenant to the leased area, over which the lessor had 
some control.112  

As such, the court had to address whether the Humphrey landlord 
had retained control over the premises, which would have imposed 
liability on it.113  The court found that the lease executed between 

89. Id.
90. Id.
91. Id. (quoting Young, 380 Mass. at 168).
92. Id.  
93. Id.  
94. Id.  
95. Id. at 327.
96. Id.
97. Id.
98. 412 Mass. 204 (1992).
99. Id. at 206-07.
100. 428 Mass. 751 (1999).
101. 435 Mass. 772 (2002).
102. Id. at 779.
103. 437 Mass. 708 (2002).
104. Id. The court in Humphrey noted that the issue of whether a commercial 

lease contains any implied warranty analogous to the implied warranty of 
habitability was not before it.  Humphrey v. Byron, 447 Mass. 322, 327 n. 6 
(2006).
105. Humphrey, 447 Mass. at 327.
106. Id. at 327-28. 
107. Id. at 328.
108. Id.
109. Id.
110. Id.
111. Id.  The SJC also noted that Humphrey could not argue that its small 
size deprived it of any type of bargaining power in negotiating the allocation 
of responsibilities under the lease.  Gateway only had two officers, as did the 
landlord’s informal partnership.  Gateway was represented by counsel, unlike the 
landlord, and as a result, was able to successfully negotiate a reduction in the rent.  
Humphrey, 380 Mass. at 328.  
112. Id. at 328-29; see Chausse v. Coz, 405 Mass. 264, 266 (1989).
113. Humphrey, 447 Mass. at 329.  
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the landlord and Gateway provided that Gateway would have the 
responsibility to make repairs to the premises.114  The court also 
found that the record did not contain enough evidence to support 
Humphrey’s contention that the landlord retained control.115  In 
reaching its decision on the control issue, the Humphrey court looked 
back to its decision in Chausse v. Coz,116 in which the SJC recognized 
a distinction between leased premises themselves and the “common” 
or “appurtenant” areas outside of the leased premises, finding that 
the tenant was responsible for the leased premises and the landlord 
(and perhaps the tenant as well) was responsible for the “common” or 
“appurtenant” premises.117   

In his brief, Humphrey claimed that Florence Byron stored and 
removed items from the basement, reserved the right to enter the 
premises, used common driveways and parking spaces, restricted the 
color of paint that the tenants could use in the interior, prohibited 
most animals and certain chemicals from the premises and prohibited 
repairs and alterations without landlord’s approval.118  Except for the 
last claim, the court found that none of these claims of “control” 
suggested that the landlord had any control over maintenance or 
repair of the leased premises.119  The court found that, at most, 
the landlord’s continued access to the basement would have made 
it aware of the unsafe stairway.120  However, those considerations 
did not outweigh the lease provision expressly giving control of the 
leased premises to Gateway.121  The court found that the record in 
Humphrey did not suggest that the landlord retained any high degree 
of control which would warrant holding the landlord liable for a third 
party’s injuries.122  

Furthermore, the SJC offered no help to Humphrey with regard to 
his claim that the landlord exhibited control over the leased premises 
by prohibiting repairs and alterations to the leased premises without 
approval.123  The SJC found that no such duty was created by that 
contract language.124  These types of provisions do not “alter the basic 
allocation of responsibilities that the parties have worked out in their 
detailed lease, namely, that the tenant is in control of and responsible 
for its leased space and that the landlord is not.”125

Lastly, the court addressed the nuisance claims that were asserted 
by Humphrey in his opposition to the landlord’s motion for summary 
judgment.126  The court found that there was no evidence, or even 
an allegation, that the landlord, by permitting the stairs to remain 

in their defective condition, interfered with Humphrey’s use and 
enjoyment of any other property in which he had an interest, or that 
the stairs interfered with the exercise of a public right by directly 
encroaching on public property or by causing a common injury.127  
Therefore, the court affirmed the judgment.128

Conclusion 

The SJC’s decision in Humphrey is consistent with its previous 
rulings, namely that commercial landlords do not have the same 
responsibilities as residential landlords in terms of a duty to make 
repairs.  Residential landlords continue to be held to higher standards.  
This is the case because the bargaining power of commercial tenants 
is typically greater than that of residential tenants.  

As is clear by the Humphrey decision, a commercial landlord 
can attempt to protect itself from personal injury claims asserted 
by tenants or third parties by including language in the lease giving 
its tenant exclusive control of the leased premises.  Furthermore, if 
the landlord includes additional language that it shall not agree to 
maintain or make any repairs to the leased premises, the landlord 
may be further absolved from any future liability for personal injury 
claims.  Even without such favorable express agreements in a lease, a 
commercial landlord may still be protected from liability since the SJC 
in Humphrey refused to extend its decision in Young to commercial 
landlords. 

However, as stated above, the SJC has left intact its ruling that 
a commercial landlord can still be found liable in tort for personal 
injuries where the defect that caused the injury was in a “common 
area” or “other area appurtenant to the leased area,” over which the 
landlord had some control.  This leaves open the door for a tenant 
or third-party to find creative ways of arguing that his or her injuries 
took place in “common area” or an “area appurtenant to the leased 
premises” over which the landlord had “control.”  Since these 
concepts may raise issues of fact, the Humphrey decision may, in some 
circumstances, give tenants and third parties the opportunity to take 
their cases to juries in hopes of finding favorable rulings, despite the 
existence of unfavorable commercial tenancy law.        

     
Caryn L. Daum 
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Profiles, Probabilities, and Stereotypes, by Frederick Schauer
(Belknap Press of Harvard University Press, 
Paperback 2003), 353 pages.

The American Staffordshire Terrier is one of more than 150 dog 
breeds recognized by the American Kennel Club. “The dog’s chief 
requisite,” says the club, “should be strength unusual for his size, 
soundness, balance, a strong powerful head, a well-muscled body, 
and courage that is proverbial.”1  Helen Keller, Teddy Roosevelt 
and George Patton2 owned Staffordshire Terriers and the dog often 
appeared on early covers of Life magazine.3 Today, terriers are seen 
in the company of public personalities like Michael J. Fox4 and Ira 
Glass.5 A posting on the Web site of the Humane Society of the 
United States urges readers not to overlook the dog when they think 
about adopting a new family pet from an animal shelter, observing 
that the “little blocky-headed dog with the goofy grin may be just the 
friend that you've been waiting for.”6

To some, though, the American Staffordshire Terrier is a killer. A 
study published in the Journal of the American Veterinary Medicine 
Association in September 2000, reported that the terriers, more 
commonly known as pit bulls, and Rottweilers had been involved 
in approximately half of the approximately 300 fatal dog attacks on 
humans during the 20-year period stretching from 1979 to 1998.7  
Most recently, several pit bulls attacked and killed a woman in 
Barstow, California, on Christmas Day 2007.8 And they were the 
fighting dogs at the center of the troubles that recently landed Atlanta 
Falcons quarterback Michael Vick in prison.9 

Alarmed by the public safety issues they believed the breed 
presented, a number of jurisdictions, including Ontario, Canada;10 
Miami-Dade County, Florida;11 Denver, Colorado;12 and Toledo, 
Ohio,13 banned them. The bans were met with vigorous opposition 
from dog owners and animal rights activists, who argued that breed-
specific legislation was grossly overbroad and that public safety 
could be protected adequately by dealing with specific dogs that had 
displayed aggressive behavior.  Nevertheless, both the Supreme Court 
of Colorado14 and the Supreme Court of Ohio15 upheld the Denver 
and Toledo ordinances outlawing pit bull possession.

At the heart of the pit bull controversy is the question whether 
and to what extent a “stereotype” or “profile” of pit bulls derived 
from the actions of some members of the breed should be a basis for 
legislation affecting all members of the breed, even those that do not 
display the stereotypical characteristics. So viewed, the controversy, 
unburdened by most of the baggage the concept of “stereotyping” or 
“profiling” carries in other contexts, provides a relatively safe vehicle 
for exploring the extent to which stereotyping or profiling can, and 
should, play in the formation of public policy.

The controversy’s role as a vehicle for discussion of broader issues 
intrigues Frederick Schauer, the Frank Stanton Professor of the First 
Amendment at Harvard’s John F. Kennedy School of Government. 
Schauer is an original and rigorously logical thinker who has taught 
for many years at many institutions, in the process producing an 
enormous body of work. Much of that work focuses on the First 
Amendment but much deals with broader issues of jurisprudence. 
In Profiles, Probabilities, and Stereotypes, Schauer comes at the subject 
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April 21, 2008).
5. Neal Broverman, Glass on Glass, The aDvoCaTe,   Apr. 9, 2007, http://www.
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of profiling and stereotyping with the same energy and rigor he has 
consistently displayed in his other work. The result is valuable both 
substantively and as a guide for discussing an often loaded topic.

The book’s framework consists of three interlocking components. 
Schauer, first of all, believes that terms such as “prejudice,” 
“stereotype” and “profile” are ambiguous on conceptual, empirical, 
and moral levels. For him, use of the terms is often “a signal that we 
have a problem in need of analysis”16 rather than a device for ending 
conversation. Indeed, the conversation-ending impact of those terms 
troubles Schauer, who thinks “we have moved too quickly from 
condemning stereotyping or profiling on the basis of characteristics 
such as race, gender, and sexual orientation to believing in the moral 
impermissibility of all stereotyping and all profiling.”17

Second, but as a logical corollary, Schauer challenges the notion 
that justice is impossible without rigorous attention to the particular 
characteristics of individuals and events and without some mechanism 
for modifying rules of general applicability each time they produce 
a result that is unsupported by the reason for the rule’s existence. 
Schauer is an unabashed fan of rules. He likes to think and talk about 
them and about the generalizations on which they necessarily rest.  
Here, he seeks “to examine, and qualifiedly to defend, the practice 
of painting with a broad brush,” 18 and, in the process, “to challenge 
the primacy of the particular.”19  Challenge he does, relentlessly but 
engagingly, because he believes that “judgment without generalization 
is impossible, and even individualized assessments are the products of 
multiple generalizations by the assessor.”20 

Third, Schauer believes that the broad brush is an essential 
tool, perhaps the essential tool, for maintaining the equality that 
characterizes a just society. For him, the prescriptive power of rules, 
i.e., the power of rules to homogenize real differences between 
individuals and events, is the life force of true equality. “[U]nderuse 
of real differences is what gives the very idea of equality its bite,” he 
tells us. 

When the drafters of the Declaration of Independence 
declared that all men were equal, and when animal 
rights activists declare that porpoises are in many moral 
and decisional contexts equal to humans, they mean 
to make the claim that some common characteristic 
mandates common treatment even in the face of other 
characteristics not held in common, and even in the face 
of differences in degree of the common characteristic.21

As a result,“[t]he consequence of the . . . norm of equality, like the 
consequence of any generalization, will be to make relevant differences 
irrelevant; but not to say that they were antecedently irrelevant. By 
virtue of the demands of equality, they become irrelevant.”22 

Building out the framework thus created begins with a few 
important concepts.  Profiles and stereotypes are pejorative labels 
we attach to the process of generalizing, the process, that is, of 
reaching conclusions or making decisions about an entire class on 
the basis of a characteristic some members of that class possess.23 
Generalizations having a “sound statistical basis” are “nonspurious.” 
They are the generalizations that matter.24 A sound statistical basis 
exists whenever the generalization accurately reflects a characteristic 
or trait class members possess in greater proportion than members of 
a different or broader class, even if the characteristic is not applicable 
to a majority of either class.25 Finally, generalizations applicable to all 
members of a class, either definitionally (bachelors are unmarried) or 
empirically (ice is lighter than water), are universal generalizations 
while those applicable to some, but not all, members of the class are 
nonuniversal.26 

Nonuniversal, nonspurious generalizations are at the heart of 
the inquiry that consumes the rest of Schauer’s discussion.  And the 
question he keeps addressing, in one form or another, is whether 
“the non-universality of [any] generalization . . . [is] sufficient by 
itself to warrant the charge of injustice whenever the nonuniversal 
generalization is used as a basis for decision even about the particular 
people and the particular cases for which the generalization does not 
hold.”27  He thinks the answer is “no,” chiefly because alternatives 
to social decision making by generalization are either illusory or 
unworkable.

Take the pit bulls, for example.  If we can make the nonuniversal, 
nonspurious generalization that pit bulls are highly and unpredictably 
aggressive toward humans, then we can deal with the trait in one of 
three ways.  We can create a rule applicable to all pit bulls that somehow 
restrains, cabins or even bans them but, in any event, deals with them 
differently than we deal with other dogs. Any such rule is bound to be 
overinclusive, for it will apply to those pit bulls — perhaps many of 
them — that do not possess or display the nonuniversal, nonspurious 
characteristic of viciousness.28

 To avoid the over-inclusiveness, we could treat each pit bull 
individually by giving it a kind of aggressiveness test, which, if 
failed, would lead to restrictions on that particular dog.  But any 
such test necessarily would be predictive and would itself be based 

16. freDriCk sChauer, profiles, proBaBiliTies & sTereoTypes 18 (Harvard 
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19. Id. at ix. 
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22. Id. at 221.
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24. Id. at 7.
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27. Id. at 36.
28. Id. at 62-64.
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on generalizations, e.g., if a dog reacts in a certain way, under certain 
circumstances, to a rag doll, then it is likely to react in a similar way, 
under similar circumstances to a child.  A regulatory mechanism 
based on individual testing, then, would substitute one generalization 
for another while adding the transaction costs attendant on devising 
and administering the test and differentially policing the results.29 
The third way to deal with pit bull aggressiveness would be to impose 
restrictions, terminal or other, only on dogs that actually attack 
someone.  For obvious reasons, however, the “every dog gets one bite” 
approach comes at high cost and has few proponents.30 

Through this and many other examples — 18-year-old voting, 
speed limits, aging airline pilots — Schauer shows that rules based on 
nonuniversal, nonspurious generalizations — stereotypes or profiles, 
if you will — are a common  component of a functioning society. 
That does not mean, though, that we are always free to use them. “As 
a matter of American law, [for example], it is legally impermissible 
[with a few exceptions] to exclude women from employment on 
the basis of even empirically sound but nonuniversal generalizations 
about the relationship between gender and a material qualification 
for the position.”31 The ban flows from a belief that employers often 
use a particular nonspurious generalization, e.g., women have less 
upper-body strength than men, as a proxy for gender discrimination, 
pure and simple.32 And even if in a particular case the employer uses 
the generalization benignly and in good faith, history teaches us that 
the likelihood of malevolent use is so great that we ban use of the 
generalization in all cases.33  

Shauer’s discussion of the reasons we prohibit use of some 
nonspurious, nonuniversal gender-based generalizations in 
employment decisions provides a useful approach to thinking about 
gender, race, national origin and other categories we now routinely 
view as “suspect.”  In some cases, we reject the use of the generalization 
because it is spurious, like the assumed relationship between African-
American women and drug trafficking that led to a high incidence 
of strip searches by customs agents at Chicago’s O’Hare Airport, 
and elsewhere, during the 1990s.34 The assumed relationship was 
nonsense, supported by no statistical evidence or even attempts to 
obtain it. 

In other cases, we reject use of a generalization because, while 
empirically sound, it “reliably predicts something in which we have no 
interest” or, although “aimed at something we are indeed concerned 
about . . . has no tendency to indicate or predict it.”35 Older men have 
less hair than younger men is a nonspurious generalization but it has 
no impact on anyone’s ability to fly an airplane, so that generalization, 
unlike an equally sound generalization about the relationship between 

aged and decreased optical or aural acuity, would have no relevant 
role to play in an airline's decisions about pilot hiring or retention.

In some cases, though, we reject the use even of relevant, 
nonspurious generalizations as a basis for decision-making because 
of our concern that use of the generalization masks irrational 
discrimination on forbidden grounds. The nonspurious generalization 
that women have less upper body strength than men, therefore, is 
not a permissible basis for excluding women from employment as 
firefighters because we fear that use of that generalization might mask 
a general policy of barring women from firefighter positions because 
they are women.

All three examples — the relationship between drug trafficking 
and female African-Americans, the relationship between age and male 
baldness and the relationship between male and female upper body 
strength — can be viewed as “profiling,” “stereotyping,” or, more 
benignly, as “generalizing.”  In all three cases, we reject use of the 
generalization as a basis for decision-making, but we do so for very 
different reasons. Understanding those reasons helps us to understand 
when we can, and perhaps should, consider the generalization as a 
basis for social policy.  If it is nonspurious, if it is relevant and if we 
are certain that the generalization has not been selected as a proxy 
for discrimination of a kind the law forbids, then the generalization, 
or the “stereotype” or the “profile,” even if nonuniversal, is a useful 
basis for thinking about a rule of general application. Perhaps we 
will ultimately conclude that a rule based on the generalization is 
less useful than a rule based on another generalization or another 
approach. But, at least, labels do not stop us from thinking.  

By definition, though, every nonuniversal generalization ignores 
real differences between members of the group to which it applies. 
When we say that pit bulls are aggressive, for example, we ignore 
those that are docile. Schauer believes that disregard of real differences 
is often an attractive feature of generalizations, not a problem they 
create.  Indeed, as noted earlier, Schauer thinks that the power of 
generalizations, and the rules they spawn, to eradicate real differences 
lies close to the heart of equality.

Schauer uses the sentencing guidelines employed in the federal 
courts as an example of what he means. The more than 250 boxes 
comprising the sentencing grid ignore factors such as “education, 
socio-economic status, age, employment history, mental and 
emotional condition, and family background.”36 As a consequence, the 
citizen who is highly-educated, legitimately employed and the head 
of a family will be treated the same as the uneducated, unemployed, 
childless citizen when both are convicted of the same crime, or at 
least those real differences between the two, will play no role in the 

29. Id. at 65-68.
30. Id. at 69-72.
31. Id. at 146.
32. Id. at 143-44.

33. Id. at 150-51.
34. Id. at 176-79. 
35. Id. at 133.
36. Id. at 254.
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sentencing decision. 
Schauer thinks that ignoring those differences, and in the process 

placing the two people on equal footing, serves a number of important 
social values.  One is the value of community.  

Ignoring real differences in sentencing — sentencing 
socially beneficial heart surgeons to the same period 
of imprisonment for murder as socially parasitic career 
criminals — may well serve the larger purpose of 
explaining that at a moment of enormous significance 
— determining how much of the state's power will be 
brought to bear against those who transgress its laws — 
we are all in this together.37 

Greater accuracy is another. He believes that use of discretion-
reducing sentencing guidelines leads, in general, to greater sentencing 
“accuracy.” And if, in some cases, the results are less accurate, that 
inaccuracy is simply a consequence “of having rules, which is to 
tolerate some inaccurate applications as an alternative preferable to 
the greater inaccuracies that would come from direct application of 
the rules’ background justifications.”38 Rules of general application 
also guard against the idiosyncratic “rule of men.”  As Schauer sees 
it,

when the ‘rule of law’ is contrasted with ‘rule of men,’ 
the core idea is that individual power, creativity, initiative 
and discretion have their dark side.  The rule of men 
would be fine if all men were good, but when many men 
are not so, and when a degree of risk aversion is justified, 
we may often prefer to lose the most positive efforts 
of the best of men in order to guard against the most 
negative efforts of the worst of them. When such a view 
of official power prevails, and it certainly prevailed when 
the Federal Sentencing Guidelines were being generated, 
law looms large, and law may be the institution charged 
with checking the worst of abuses even if in doing so it 
becomes less able to make the best of changes.”39 

That’s all fine as an abstraction, but the problem inevitably comes, 
as Schauer himself acknowledges, when application of the rule 
produces results widely perceived as unduly harsh. He points to the 
case of Ephriam Bristow, who, with his father’s permission, pawned 
his father’s lawfully owned and unloaded gun to get the money 
he needed for child-support payments.  The gun was in Bristow’s 
possession only for the time it took him to carry it from his father’s 
house to the pawn shop but, because he had earlier pleaded guilty to 
a narcotics offense for which he had been placed on probation, he was 
for that short time a felon in possession of a firearm, a crime under 
federal law.  Upon his conviction, the sentencing guidelines required 
the judge to impose a sentence of 12 months in prison, a sentence the 
appellate court felt constrained to uphold.40

Results like those in Bristow’s case occur frequently enough 
under any regime of mandatory guidelines or sentences to make us 
wonder about the extent to which the rules those regimes embody 
are consistent with notions of justice, broadly defined. That issue is 
not limited to rules leading to incarceration, for all rules of general 
application impose like consequences on unlike situations. The 
equalizing power of rules, therefore, may at times come at a high 
cost. The question, of course, is whether greater discretion would lead 
to greater justice with greater consistency. For every “unjust” result 
flowing from application of a general rule, there may be an equally 
unjust result flowing from an exercise of unlimited discretion.41

The tension between justice as the product of generality and justice 
as the product of particularity is the tension running throughout 
Schauer’s book. For a variety of reasons, we tend instinctively to value 
the “primacy of a particular” and are quick to apply the pejorative 
label “profile” or “stereotype” to many of the generalizations we 
encounter, ending in the process any inquiry about the social value 
a particular generalization may have. Schauer aggressively challenges 
that approach in an open, accessible and often entertaining manner.  
Whether or not we wind up agreeing with his preference for rules, 
we leave with a better way of understanding their power, their utility 
and the role generalizations play in their formation. While that 
understanding may not be better for pit bulls, it surely is better for 
us.

James F. McHugh III

37. Id. at 261-62.
38. Id. at 269.
39. Id. at 276.
40. Id. at 258.
41. As Schauer points out, qualities chosen for sentencing enhancement may be 

easier to measure that those chosen for sentence reduction, making the move away 
from federal sentencing discretion a move toward increased severity. Id. at n.15. 
On the other hand, there is no reason to suppose that, in general, greater discretion 
leads to greater mercy. See, e.g., Ken Silverstein, The Judge as Lynch Mob, in The 
maChinery of DeaTh 83 (David R. Dow ed., 2002).
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