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 RediscoveRing Linkage’s Lost cLause: 
why nonpRofit tRansactions shouLd not 
ReMain Beyond the Reach of chapteR 93a

By Tyler Creighton

i. intRoduction

In May 2018, Mount Ida College abruptly closed its doors just 
six weeks after announcing that the University of Massachusetts 
Amherst planned to acquire the nearly 120-year-old school.1 The 
college’s closure came as a shock to Mount Ida’s roughly 1,300 stu-
dents, who, “given the short period of notice of Mount Ida’s clos-
ing[,] . . . faced difficulties finding similar programs, transferring 
their credits, completing their chosen degrees on time, and receiv-
ing comparable financial aid and scholarships.”2 Nearly two years 
later, those students again found themselves out of luck when the 
U.S. Court of Appeals for the First Circuit affirmed a district court 
decision dismissing their allegations against Mount Ida under Mas-
sachusetts General Laws chapter 93A, the Massachusetts Consumer 
Protection Act (chapter 93A).3 

The First Circuit’s decision in Squeri v. Mount Ida College con-
tinued a decades-long trend of federal courts and lower state courts 
ruling that nonprofit institutions were not liable for chapter 93A 
violations because of their nonprofit status. This article will argue 
that those rulings are inconsistent with prior rulings of the Mas-
sachusetts Supreme Judicial Court (SJC) as well as the intent of the 
statute and that these inconsistencies should be remedied either 
by a ruling of the SJC or legislative action. Until either the SJC or 
the legislature acts, consumers and businesses will find themselves 
largely unprotected by chapter 93A in their dealings with nonprofit 
organizations.4 

This article begins by summarizing early case law interpreting 
chapter 93A’s requirement that defendants be engaged “in the con-
duct of any trade or commerce” in order to be held liable under the 

statute.5 Using the “business context” rule in the 1980s and early 
1990s, the SJC identified four relevant categories of commercial 
transactions as beyond the scope of chapter 93A: (1) transactions 
conducted by nonprofessionals; (2) free transactions conducted by 
nonprofit organizations; (3) transactions conducted by nonprofit 
organizations that are merely incidental to their mission; and (4) 
transactions motivated by a legislative mandate rather than profit.6 
In Linkage Corporation v. Trustees of Boston University,7 the last time 
that the SJC adjudicated a controversy concerning a nonprofit’s li-
ability under chapter 93A, the court held a nonprofit university li-
able for conduct related to commercial activity that did not fit into 
any of these categories.8 The article then highlights how courts have 
misinterpreted and misapplied Linkage as well as earlier SJC deci-
sions to erroneously expand the scope of the nonprofit exemption 
and explains why nonprofit organizations engaged in commercial 
activity should not be given a free pass under chapter 93A. 

Tyler Creighton is an incoming law 
clerk for Associate Justice Gregory 
I. Massing on the Massachusetts 
Appeals Court and former legal 
intern at the National Consumer 
Law Center and the Non-Profit 
Organizations/Public Charities 
Division of the Massachusetts 
Attorney General’s Office.

1. Squeri v. Mount Ida Coll., 954 F.3d 56, 61-64 (1st Cir. 2020).
2. Id. at 61, 64.
3. Id. at 63. 
4. Trial courts have already started to rely on Squeri to dismiss chapter 93A 
allegations against colleges for their refund policies in the wake of campus clo-
sures due to the COVID-19 pandemic. See Moran v. Stonehill Coll., Inc., No. 
2077CV00431, 2021 Mass. Super. LEXIS 1, at *18 (Mass. Super. Ct. Feb. 16, 

2021) (holding that chapter 93A “does not apply to Stonehill because it is a 
charitable corporation not engaged in trade or commerce”). 
5. See infra Section III.A-B.
6. See infra Section III.C.
7. 425 Mass. 1 (1997).
8. Id. at 22-27.
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ii. the Mount ida decision

Two former students and one prospective student brought the 
class action lawsuit at issue in Squeri several months after Mount Ida 
closed.9 Among the seven counts in their complaint, the plaintiffs 
alleged that Mount Ida, its board members and its top corporate 
officers engaged in unfair and deceptive business practices in viola-
tion of chapter 93A.10 The allegation was fairly straightforward: In 
“intentionally [keeping] Mount Ida’s financial distress and prospec-
tive bankruptcy hidden from its customers” and “continu[ing] to 
advertise and hold out Mount Ida as a financially viable institution” 
when they knew otherwise,11 the defendants injured the plaintiffs by 
unlawfully employing “unfair or deceptive acts or practices in the 
conduct of [] trade or commerce.”12 

The federal district and appellate court judges adjudicating the 
case, however, found the students’ claims unavailing. The district 
court granted the defendants’ motion to dismiss for failure to state 
a claim on the ground that Mount Ida, an institution with revenues 
greater than $40 million,13 was not engaged in “trade or commerce” 
as required by chapter 93A.14 Though Mount Ida charged more than 
$30,000 for its services15 and “compete[d] with other schools to pro-
vide a ‘unique product’ . . . [t]hrough its marketing, advertising, and 
offering of scholarships,” these actions did not constitute “trade or 
commerce” in the eyes of the court because such actions were in fur-
therance of “Mount Ida’s core [charitable] mission or were, at least, 
incidental to that mission.”16 The First Circuit affirmed on the same 
grounds.17 A close examination of SJC precedent reveals that such a 
conclusion is a sharp departure from controlling case law defining 
“trade or commerce” in the context of nonprofit activity.

iii. chapteR 93a oveRview

For more than 50 years, the “Act Providing Protection for the 
Consumer Against Unfair Trade Practices,” more commonly 
known as the Massachusetts Consumer Protection Act or chapter 
93A, has served as an important tool in stamping out unfair and 
deceptive business practices in the commonwealth’s commercial 
marketplace.18 Every state has a comparable Unfair and Deceptive 
Acts and Practices (UDAP) law, although the 50 state laws vary con-
siderably in the level of protection each provides.19 States adopted 
such laws after recognizing that the common-law actions available 
to consumers like fraud “require[d] rigorous and often insurmount-
able proof of numerous elements” and “rarely made [successful liti-
gants] whole” because judges did not award attorney fees.20 UDAP 
laws, including chapter 93A, address these deficiencies.21 

Section 2(a) is the “heart” of the chapter 93A.22 It declares that 
“[u]nfair methods of competition and unfair or deceptive acts or 
practices in the conduct of any trade or commerce are . . . unlaw-
ful.”23 The attorney general was initially entrusted with the exclu-
sive power of enforcing Section 2.24 The attorney general, however, 
lacked adequate power and staff to effectively respond to the large 
number of consumer complaints that flooded the office following 
the law’s passage.25 The legislature subsequently added private rights 
of action for consumers26 and businesses27 to enforce the law’s pro-
tections.28 

A. Defining “Trade or Commerce” for Chapter 93A 
Violations

All actions under chapter 93A — whether brought by consum-
ers, businesses or the attorney general — incorporate Section 2’s 

9. Squeri, 954 F.3d at 61.
10. Squeri v. Mount Ida Coll., No. 18-12438-RGS, 2019 WL 2249722, at *1 
(D. Mass. May 24, 2019).
11. First Amended Complaint & Demand for Jury Trial at 20-22, Squeri, 2019 
WL 2249722 (No. 18-12438-RGS), ECF No. 12. When talks of a merger be-
tween Mount Ida and Lasell College fell apart earlier in the year, Mount Ida’s 
president made no mention of the college’s financial distress. Squeri, 954 F.3d at 
62. Instead, he highlighted the school’s “extraordinary growth” in recent years 
and its rise in the U.S. News and World Report Rankings for top colleges and 
universities. Id. All the while, the school continued “accepting new students, 
offering substantial scholarships to new students, and outwardly proceeding as 
usual to the beginning of a new fall term.” Id. at 63. Had the school been more 
forthright about its financial situation at an earlier date, students would presum-
ably have been in better positions to make other arrangements or to opt against 
accepting admission in the first place.
12. Mass. Gen. Laws c. 93A, §§ 2, 9.
13. See Squeri, 954 F.3d at 62.
14. Squeri, 2019 WL 2249722, at *5-6; see Mass. Gen. Laws c. 93A, § 2(a) 
(“Unfair methods of competition and unfair or deceptive acts or practices in 
the conduct of any trade or commerce are hereby declared unlawful.”) (emphasis 
added).
15. "Cost to Attend Mount Ida College," CollegeCalc, https://www.
collegecalc.org/colleges/massachusetts/mount-ida-college/ (last visited Mar. 1, 
2021).

16. Squeri, 2019 WL 2249722, at *6.
17. Squeri, 954 F.3d at 72-74.
18. St. 1967, c. 813 (codified as amended at Mass. Gen Laws c. 93A).
19. See generally Carolyn Carter, Nat’l Consumer Law Ctr., Consumer 
Protection in the States (2018), https://www.nclc.org/images/pdf/udap/
udap-report.pdf. Chapter 93A is considered quite strong compared to the 
UDAP laws in most other states. Id. at 6. 
20. Id. at 10; see Slaney v. Westwood Auto, Inc., 366 Mass. 688, 693 (1975) 
(explaining that chapter 93A “is a statute of broad impact which creates new 
substantive rights and provides new procedural devices for the enforcement of 
those rights”).
21. Carter, supra note 18, at 10.
22. Robert L. Meade, "The Consumer Protection Act of Massachusetts," 4 
New Eng. L. Rev. 121, 122 (1969).
23. Mass. Gen Laws c. 93A, § 2(a).
24. See St. 1967, c. 813, §§ 4-8 (codified as amended at Mass. Gen Laws c. 
93A, §§ 4-8).
25. See Slaney, 366 Mass. at 697-700.
26. See St. 1969, c. 690, § 9 (codified as amended at Mass. Gen Laws c. 93A, 
§ 9).
27. See St. 1972, c. 614, § 11 (codified as amended at Mass. Gen Laws c. 93A, 
§ 11).
28. See Slaney, 366 Mass. at 695-97.

https://www.collegecalc.org/colleges/massachusetts/mount-ida-college
https://www.collegecalc.org/colleges/massachusetts/mount-ida-college
https://www.nclc.org/images/pdf/udap/udap-report.pdf
https://www.nclc.org/images/pdf/udap/udap-report.pdf
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requirement that defendants were engaged “in the conduct of any 
trade or commerce” when their allegedly unlawful business prac-
tices injured plaintiffs.29 The law defines “trade” and “commerce” 
as “includ[ing] the advertising, the offering for sale, rent or lease, 
the sale, rent, lease or distribution of any services and any property, 
tangible or intangible, real, personal or mixed.”30

In cases brought soon after the law’s passage, most defendants 
were traditional for-profit businesses and there was little ambiguity 
as to whether they were engaged in trade or commerce.31 The first 
significant case to determine whether or not a commercial transac-
tion was considered part of trade or commerce involved a dispute 
over a residential real estate sale.32 In Lantner v. Carson, the SJC held 
that the “isolated sale of a private home” does not constitute trade or 
commerce under chapter 93A.33 Instead, chapter 93A’s prohibition 
on “‘unfair or deceptive acts or practices in the conduct of any trade 
or commerce’ must be read to apply to those acts or practices which 
are perpetrated in a business context.”34 

The court in Lantner offered two primary rationales for reading 
this “business context” requirement into chapter 93A’s definition of 
trade or commerce. First, chapter 93A “creates a sharp distinction 
between a business person and an individual who participates in 
commercial transactions on a private, nonprofessional basis.”35 This 
is evidenced by the usage of “persons engaged in the conduct of any 
trade or commerce” in Section 11, which according to rules of statu-
tory construction, must “refer specifically to individuals acting in a 
business context.”36 Otherwise, the potential plaintiffs covered by 
Sections 9 and 11 would be identical.37 Second, such a requirement 

is consistent with the statute’s legislative purpose of leveling the bar-
gaining positions of two parties to a transaction.38 Because “[a]n 
individual homeowner who decides to sell his residence stands in no 
better bargaining position than the individual consumer . . . arming 
the ‘consumer’ in this circumstance does not serve to equalize the 
positions of buyer and seller,” but instead “serves to give superior 
rights to only one of the parties, even though as nonprofessionals 
both stand on an equal footing.”39 Under the court’s reasoning, a 
defendant’s nonprofessional or professional status and the parties’ 
relative bargaining positions should form the basis of any “business 
context” inquiry.

B. Refining the “Business Context” Rule for Identifying 
“Trade or Commerce”

Shortly after Lantner, the SJC ruled that determining whether 
a defendant undertook a particular transaction in a “business con-
text” required a fact-specific, case-by-case inquiry weighing several 
factors.40 Those factors include: “the nature of the transaction, the 
character of the parties involved, [] the activities engaged in by the 
parties,” the defendant’s involvement in similar transactions in the 
past, any business reasons motivating the defendant, and the extent 
to which the defendant was actively involved in the transaction.41 
Chapter 93A does not require that a commercial transaction “take 
place only in the ordinary course of a person’s business or occu-
pation before its participants may be subject to liability,” but the 
weight of the factors must indicate the existence of a business trans-
action as opposed to a purely private transaction.42 

29. See Mass. Gen. Laws c. 93A, §§ 2(a), 4 (authorizing attorney general suits 
for § 2 violations), 9 (same for “consumers”), 11 (same for “businesses”); see 
also Frullo v. Landenberger, 61 Mass. App. Ct. 814, 821 (2004); 52 Michael C. 
Gilleran, Law of Chapter 93A § 2.1 (2020).
30. Mass. Gen. Laws c. 93A, § 1(b). The SJC’s regard for Section 1(b)’s defini-
tion for purposes of identifying Section 2 violations has vacillated over the years. 
Initially, the court dismissed Section 1(b) as “of minimal utility in construing” 
Section 2’s use of “in the conduct of any trade or commerce.” Lantner v. Carson, 
374 Mass. 606, 610 n.4 (1978). In somewhat of an about-face, the court later 
relied on a close read of Section 1(b) to exclude the distribution of free services 
provided by nonprofits from the definition of “trade or commerce.” See Planned 
Parenthood Fed’n of Am., Inc. v. Problem Pregnancy of Worcester, Inc., 398 
Mass. 480, 493 (1986) (reasoning that “use of the words ‘distribution of any 
services’ in conjunction with words such as ‘sale’ and ‘lease’ indicates an intent 
that the services be distributed in exchange for some consideration”). But see 
id. at 496-97 (Abrams, J., dissenting) (arguing that defendant’s pregnancy and 
housing support services “fall within the customary and usual understanding 
of the words ‘distribution of services’” in Section 1(b) and that majority went 
“beyond the clear meaning of the words of §§ 1(b) and 11 to reach a result which 
is counter to the legislative intent” of 93A). A decade later, however, the court 
noted the “broad sweep of [Section 1(b)’s] language” in holding that a nonprofit 
university was engaged in trade or commerce when it contracted with a com-
pany to provide corporate training courses. Linkage Corp. v. Trs. of  Bos. Univ., 
425 Mass. 1, 24 (1997).
31. See, e.g., Dodd v. Comm. Union Ins. Co., 373 Mass. 72, 77-78 (1977) (car 
insurance provider); Slaney, 366 Mass. at 689-90, 705 (used car dealer); Com-
monwealth v. DeCotis, 366 Mass. 234, 239 (1974) (mobile home lot lessor).

32. See Lantner, 374 Mass. at 607.
33. Id. at 607-08.
34. Id. at 611 (emphasis added) (adding judicial gloss on chapter 93A require-
ments that courts continue to apply today in ways that, as discussed below, are 
broader than anticipated by the Lantner court).
35. Id. at 610.
36. Id. at 611.
37. Id.
38. Lantner v. Carson, 374 Mass. 606, 612 (1978).
39. Id. This rationale has rhetorical appeal but also major flaws. For one, the 
statute’s text is broad and does not contain any language limiting chapter 93A’s 
reach to transactions between unequal parties. Additionally, reading such a 
limit into the text potentially immunizes conduct that the statute was clearly 
intended to cover. Indeed, in most cases brought under Section 11, one sophisti-
cated business party invokes its chapter 93A rights against another sophisticated 
business party. That “both [arguably] stand on an equal footing” is no argument 
against imposing liability on the alleged wrongdoer. The same would be true if 
a large business brought suit under chapter 93A against a comparatively smaller 
business, and the plaintiff was therefore in a stronger bargaining position than 
the defendant. But see Giuffrida v. High Cty. Inv’r, Inc., 73 Mass. App. Ct. 225, 
238 (2008) (explaining that “businesses seeking relief under Section 11 are held 
to a stricter standard than consumers” seeking relief under Section 9) (internal 
marks omitted).
40. See Begelfer v. Najarian, 381 Mass. 177, 190-91 (1980).
41. Id. at 191.
42. Id.
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Notwithstanding the long list of relevant factors identified by 
the SJC in Begelfer v. Najarian, the deciding issue in cases in which 
litigants raised the “business context” rule in the years immediately 
following Lantner appeared to be whether the defendant was act-
ing in a nonprofessional basis in the course of the transaction.43 
For example, in Begelfer, the defendants, who owned and operated 
a pharmacy as their primary source of income, were not acting in 
a “business context” when they made a loan to the plaintiffs, who 
were in the real estate business.44 Although the defendants were ar-
guably businesspeople, their expertise and experience were not in 
financial lending or real estate,45 and thus they were not “persons 
engaged in the conduct of any trade or commerce” for purposes 
of chapter 93A liability. Likewise, in Nei v. Burley, the defendants 
were not engaged in trade or commerce when they sold lots on a 
14-acre tract of land conveyed to them by a family member.46 As in 
Begelfer, the defendants played only “minor role[s] in the [transac-
tion]” and were not land developers in their day jobs.47 On the other 
side of the professional-nonprofessional divide, the Appeals Court 
in Lynn v. Nashawaty could not say as a matter of law that defendant 
store owners’ sale of their business property and store inventory took 
place outside a “business context.”48 Like Lantner, Begelfer and Nei, 
the sale was an “isolated transaction,” but unlike those cases, the 
defendants conducted the sale in their capacities as businessown-
ers and the defendants “were fully involved in every aspect of the 
transaction.”49 In other words, by entering the transaction on a pro-
fessional basis, the defendants created the possibility that they were 
acting in a “business context.”

Early application of the “business context” rule in these cases 
reveals that courts saw the rule as necessary to shield individuals 
from additional liability arising out of commercial transactions that 

they engaged in as nonprofessionals. Such transactions could often 
be characterized as one-time occurrences, but as Lynn makes clear, 
a transaction’s isolated nature is merely an indicator of a nonprofes-
sional actor, not that the transaction occurred outside a “business 
context.”50 Subsequent rulings, however, have expanded the rule to 
immunize from chapter 93A liability a much larger set of actors, 
including many acting in a professional capacity. 

C. Categories of Transactions Not Conducted in a 
“Business Context”

Though the “business context” rule originated as an inquiry into 
whether the commercial conduct of a nonprofessional should be 
subject to liability under chapter 93A, courts have since expanded 
its use to determine liability arising out of several other categories 
of transactions involving nonprofits: free transactions conducted by 
nonprofits, transactions conducted by nonprofits that are merely in-
cidental to a nonprofit’s mission and transactions motivated by a 
legislative mandate rather than profit.51

 i. Free transactions conducted by nonprofits 

The first appellate application of the “business context” rule in a 
case that did not involve whether a transaction was conducted on a 
nonprofessional basis was in Planned Parenthood Federation of Amer-
ica, Inc. v. Problem Pregnancy of Worcester, Inc.52 There, the court al-
luded to the factors outlined in Lantner and Begelfer, but highlighted 
only two in holding that a nonprofit entity that provided “pregnan-
cy tests, pregnancy counseling advice and other services relative to 
pregnancy,” but not abortion services, was not engaged in trade or 
commerce when it took steps to mimic the branding of Planned 
Parenthood, a competitive service provider located next door.53 Key 

43. At first blush, Linthicum v. Archambault, 379 Mass. 381 (1979), appears 
to be an outlier from the other cases of this era, but a closer read reveals that 
Linthicum perhaps says more about Section 9’s standing requirements before the 
1979 amendments to chapter 93A than it does about the “business context” rule. 
The plaintiff sued under chapter 93A for acts arising out of a contract to have her 
duplex reshingled by the defendant. Id. at 382-83. The defendant charged that 
the plaintiff had not purchased his services for “personal, family or household 
purposes,” as the pre-1979 version of Section 9 required, because she did not live 
at the duplex, but instead rented it out entirely. Id. at 386-87. The SJC accepted 
the defendant’s argument, but permitted the plaintiff’s claim to proceed under 
Section 11 because “she was acting in a business context” by “using the entire 
house as rental property.” Id. at 387. The court’s conclusion does not fit neatly 
into the rest of the court’s “business context” jurisprudence around this time be-
cause the plaintiff was arguably acting in a nonprofessional basis in renting out 
her duplex. However, it is also true that the reshingling contract was either for 
personal purposes, in which case the suit was valid under Section 9, or it was for 
non-personal, business reasons, in which case the suit was valid under Section 
11. Given the nonexistent stakes, one may question how much weight to give to 
the court’s conclusion that the plaintiff was acting in a “business context.” 
44. See 381 Mass. at 180, 190-91.
45. The facts supported this conclusion: they were not involved in soliciting 
and negotiating the disputed transaction, in managing and servicing the loan, 
or in making similar past transactions. See id. at 191.

46. See 388 Mass. 307, 317 (1983).
47. Id. at 317-18. But see id. at 318-20 (Abrams, J., dissenting) (pointing to 
active steps defendants took to “enhance their profit from selling their land,” 
such as hiring experts, which put them on unequal footing with plaintiffs). The 
majority in Nei relies heavily on Begelfer, but interestingly the author of the 
majority opinion in Begelfer, Justice Ruth Abrams, dissented in Nei.
48. See 12 Mass. App. Ct. 310, 313-14 (1981).
49. Id.
50. Compare Nei, 388 Mass. at 317-18 (no liability for isolated transaction by 
nonprofessional), Begelfer, 381 Mass. at 190-91 (same), and Lantner, 374 Mass. 
at 610-12 (same), with Lynn, 12 Mass. App. Ct. at 313-14 (liability for isolated 
transaction by professional).
51. The SJC has also limited the reach of chapter of 93A “to exclude intra-
enterprise disputes,” which include “disputes stemming from an employment 
relationship, disputes between individual members of a partnership arising from 
partnership business, and transactions and disputes between parties to a joint 
venture and between fellow shareholders.” Linkage, 425 Mass. at 23 n.33. This 
article only takes up those exclusions that are specific to transactions involving 
nonprofits. Thus, the exclusion of intra-enterprise disputes does not factor into 
the rest of this article’s discussion.
52. 398 Mass. 480, 493 (1986).
53. Id.
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to the court’s holding was that the nonprofit’s employees were “mo-
tivated in their work to advocate the [nonprofit’s] pro-life position” 
as opposed to by business reasons.54 Additionally, the nonprofit “did 
not charge for its pregnancy tests,”55 further substantiating the con-
tention that the nonprofit’s activities were not motivated by business 
reasons. Thus, the court transformed the “business context” inquiry 
from one that primarily turned on whether the defendant was acting 
in a nonprofessional or professional basis to an inquiry that could 
also turn on whether the defendant was motivated by profit and/or 
business reasons.

Justice Ruth Abrams, who first expounded the “business con-
text” rule in Begelfer, notably dissented in Planned Parenthood, as 
she also had done in Nei.56 For Justice Abrams, the majority’s focus 
on the motivations of the defendant’s employees missed the mark 
for defining “trade or commerce.”57 More relevant were the entity’s 
motivations — namely to enter the market to compete with an abor-
tion provider, and to use allegedly unfair practices to divert business 
away from Planned Parenthood.58 She concluded that the defen-
dant’s activities were not designed to simply further its charitable 
purposes, but to “damage or destroy its competitor.”59 “[S]hielding 
inequitable marketplace behavior” like this from chapter 93A liabil-
ity runs counter to the legislature’s goal of protecting the public and 
other businesses from unfair methods of competition.60 “[S]imply 
because an organization is devoted to benevolent purposes does not 
relieve it of the ‘obligation to observe the rules of fair play’ in the 
course of its business.”61 

Justice Abrams’ dissent illustrates that the court in Planned Par-
enthood did not simply apply the “business context” rule as origi-
nally delineated in Lantner and Begelfer. The court also narrowed 
the definition of “business” in ways that were less than faithful to 
the rationales that it gave for formulating the rule in the first place.62 
By focusing exclusively on whether the nonprofit sought to make 
money or profit on the additional services it would provide to clients 
who mistook the organization for Planned Parenthood, the court 
ignored the fact that the defendant was a professional service pro-
vider that operated from a commercial property on a daily basis and 

aimed to grow at the plaintiff’s expense. In short, the defendant’s 
“transactions” shared few similarities with the nonprofessional 
transactions in Lantner, Begelfer and Nei that were held to be beyond 
chapter 93A’s scope.

ii. Transactions conducted by nonprofits that are merely 
incidental to a nonprofit’s mission

The focus on the reasons motivating a defendant nonprofit’s 
commercial activities in Planned Parenthood soon led the SJC to re-
move other transactions conducted by nonprofits from chapter 93A’s 
definition of “trade or commerce.” For example, in All Seasons Ser-
vices, Inc. v. Commissioner of Health & Hospitals of Boston, a nonprof-
it hospital that contracted for food vending services at its medical 
facility was not acting in a “business context.”63 This was because the 
hospital “did not seek to profit from its ‘transaction’ with [the plain-
tiff],” and “[c]ontracting for food services [was] merely incidental to 
the hospital’s primary function of providing medical services.”64 

The Appeals Court applied a similar logic in Hubert v. Melrose-
Wakefield Hospital Association, a case involving a defendant hospi-
tal’s real estate purchase.65 In a single sentence, the Appeals Court 
concluded that the hospital could not be subject to chapter 93A li-
ability for its conduct surrounding the transaction purchase because 
it was not “acting in a business context so as to generate a profit by 
its efforts.”66 As with the food service contract in All Seasons, the 
real estate purchase in Hubert was merely incidental to the hospital’s 
charitable mission of providing medical care. Real estate develop-
ment was not the hospital’s core function. In this way, both deci-
sions could be seen as an extension of Lantner’s nonprofessional-
professional divide. When a nonprofit enters a transaction that is 
“merely incidental” to its core mission or function, it enters that 
transaction on a nonprofessional basis because conducting the 
transaction is beyond its core area of expertise. Such entities are only 
professionals with regard to transactions that are directly related to 
their central missions or functions.67

But as in Planned Parenthood, the courts in All Seasons and Hu-
bert ignored whether the defendants were operating on a professional 

54. Id.
55. Id. at 494. It is unclear if the nonprofit charged for other pregnancy ser-
vices it provided at the time.
56. See id. at 495-501 (Abrams, J., dissenting).
57. Id. at 499.
58. Planned Parenthood Fed’n of Am., Inc. v. Problem Pregnancy of Worces-
ter, Inc., 398 Mass. 480, 499 (1986).
59. Id.
60. Id. at 500.
61. Id. at 500-01.

62. See supra Section III.A.
63. See 416 Mass. 269, 271 (1993).
64. Id. (emphasis added).
65. See 40 Mass. App. Ct. 172, 174-76 (1996).
66. Id. at 176 (citing All Seasons, 416 Mass. at 271).
67. Compare All Seasons, 416 Mass. at 271, and Hubert, 40 Mass. App. Ct. 
at 176, with Miller v. Risk Mgmt. Found. of Harvard Med. Insts., Inc., 36 
Mass. App. Ct. 411, 416 (1994) (concluding that nonprofit claim facilitator was 
engaged in “trade or commerce” when conducting activities related to claim 
facilitation).
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basis, which as enduring and established institutions, they clearly 
were. Instead, they focused on a narrow understanding of the de-
fendants’ profit motives in providing food services and purchasing 
real estate, respectively. With regard to All Seasons, it is true that 
the defendant was in the business of providing medical care, not 
food services. But most hospitals are sophisticated parties and are 
no strangers to contracting for services and supplies. By denying the 
food service company’s Section 11 claim against the hospital, the 
court created an unequal playing field by stripping the company of 
chapter 93A rights, and at the same time, subjecting it to potential 
chapter 93A liability in a Section 9 suit brought by the hospital68 — 
the exact result Lantner sought to avoid.69 Moreover, the defendant 
may not have intended the food service contract to cover any related 
costs that the hospital would incur as a result of the contract,70 but 
it is logical to assume that the hospital decided to provide food at its 
facility to compete with other hospitals for “business” by providing 
a better experience for patients and their visitors. Offering a com-
petitive experience for patients may not lead to higher profits in the 
strict economic sense, but it is necessary to ensure the hospital has a 
steady flow of patients to stay in operation and further its charitable 
mission.71 The same rationale would apply to a for-profit employer 
who contracts to have food provided to its employees at a subsidized 
rate. The employer is not in the food service business and stands to 
lose money on the relevant transaction when viewed in isolation, but 
courts would be unlikely to hold that those reasons warrant exempt-
ing the transaction from chapter 93A liability. Instead, courts would 
likely hold that the employer clearly acted in a business context be-
cause it entered the transaction on a professional basis with the hope 
of attracting and retaining employees, and in turn, improving its 
overall business.

The same could be said about the hospital’s real estate purchase 
in Hubert. The hospital may or may not have lost money on the 
specific property purchase, but the hospital was likely motivated by 
a longer-term outlook of acquiring more space so that it could fur-
ther its charitable purpose at the same or greater capacity for years 
down the road. Moreover, conducting real estate transactions is part 

of operating a hospital, even if the hospital is not in the land devel-
opment business. It is a sophisticated actor that the court largely 
shielded from chapter 93A liability while at the same time equipping 
it with chapter 93A rights it could use as a sword against others.72 

In contrast to Planned Parenthood, All Seasons and Hubert, the 
Appeals Court in Miller v. Risk Management Foundation of Harvard 
Medical Institutes, Inc. set forth a concept of profit that was more in 
line with the legislative intent identified by Justice Abrams’ dissent 
in Planned Parenthood.73 While acknowledging that the defendant 
was a charitable nonprofit corporation, the court looked past the de-
fendant’s status as a nonprofit to emphasize that by engaging in the 
business of claim facilitation, the defendant sought to “control or 
minimize the ultimate [financial] exposure” of its affiliated for- and 
not-for-profit entities.74 Still missing from the conversation, how-
ever, was any consideration of the defendant’s professional status 
that was so fundamental to early understandings of the “business 
context” rule.75 Instead, the Appeals Court focused squarely on the 
defendant’s motivations, as the SJC had done in both Planned Par-
enthood and All Seasons.76 

Despite these apparent contradictions with the application 
of the “business context” rule, it is still possible to fit All Seasons, 
Hubert and Miller into the courts’ traditional dichotomy of trans-
actions conducted on professional and nonprofessional bases. For 
example, All Seasons indicates that one must look at both the entity 
and the transaction to determine if the relevant actor was a pro-
fessional or nonprofessional. When a nonprofit enters a transaction 
that is “merely incidental” to its core mission or function, it enters 
that transaction on a nonprofessional basis.77 Such entities are only 
professionals with regard to transactions that are directly related to 
their core missions or functions. Thus, the defendant hospitals in All 
Seasons and Hubert were nonprofessionals when they entered food 
service and real estate contracts, as opposed to contracts directly 
related to medical care, while the claim facilitator in Miller was a 
professional when it facilitated a claim against its affiliated hospital 
because that is the type of transaction the nonprofit was designed 
to conduct.

68. A proper plaintiff under Section 9 is “[a]ny person, other than a person en-
titled to bring action under section eleven of this chapter, who has been injured 
by” an unfair or deceptive business practice “declared to be unlawful by section 
two,” where “person” includes “natural persons, corporations, trusts, partner-
ships, incorporated or unincorporated associations, and any other legal entity.” 
Mass. Gen. Laws c. 93A, §§ 1(a), 9(1); see also Maillet v. ATF-Davidson Co., 
Inc., 407 Mass. 185, 190 (1990) (noting that Section 9 “no longer limits relief to 
consumers”); Thomas B. Merritt, Standing to Sue, in 35 Massachusetts Practice 
Series: Consumer Law § 4:53 (2020) (“[Section 9 is commonly] considered as 
the source of the ‘consumer’ remedy, but literally [it applies] to a broader group 
of persons. The statutory language gives any person or entity who does not en-
gage in the conduct of trade or commerce a right to sue for unfair or deceptive 
acts or practices declared unlawful by the Act.”); supra note 42. 
69. See Lantner, 374 Mass. at 612.

70. It is not even clear this is true. The hospital awarded the contract to a 
company that agreed to pay the hospital $4,800 per month for the privilege of 
providing food in the facility. All Seasons, 416 Mass. at 270. The court did not 
explain why the hospital would have to expend that much or more each month 
to enable the food servicer to do so.
71. See Planned Parenthood, 398 Mass. at 499 (Abrams, J., dissenting).
72. See supra note 68 and accompanying text.
73. See 36 Mass. App. Ct. at 416.
74. Id.
75. See supra Section III.A-B.
76. See Miller, 36 Mass. App. Ct. at 416.
77. See All Seasons, 416 Mass. at 271.
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iii. Transactions motivated by a legislative mandate and not 
by profit 

The focus on motivation in Planned Parenthood also led to the 
start of a new line of cases eliminating chapter 93A liability for enti-
ties “motivated by legislative mandate, not business or personal rea-
sons.”78 However, even a legislatively mandated entity may be held 
liable under chapter 93A if it is motivated by profit.79 

While the defendant entities associated with this line of cases are 
often nonprofits, their state-created statuses reduce the relevance of 
these cases to others involving traditional, private nonprofits. Argu-
ments that a private nonprofit is engaged in a “business context” 
due to its motivations for increasing revenue, reducing costs, operat-
ing in perpetuity, expanding services, and maximizing impact and 
legacy, even if it is not motivated by profit in the strict sense, have 
little applicability to statutorily created nonprofits whose actions are 
often prescribed by law and are not influenced by competitive or 
expansionary motives.80 

In summary, by the mid-1990s, courts applying the “business 
context” rule had effectively created four categories of exemptions 
for inter-enterprise, commercial transactions that could not be sub-
ject to chapter 93A liability: transactions by nonprofessionals (Lant-
ner); nonprofit transactions for free goods or services (Planned Par-
enthood); nonprofit transactions that are incidental to the nonprofit’s 
mission (i.e., transactions by “nonprofessionals”) (All Seasons); and 
nonprofit transactions motivated by legislative mandate (Barrett).

D. Linkage Corporation v. Trustees of Boston University

For more than a decade after Planned Parenthood, courts used 
the case’s application of the “business context” rule to define ad-
ditional commercial activities of nonprofits as outside the scope 
of chapter 93A.81 Then, in 1997, the SJC decided Linkage Corp. v. 
Trustees of Boston University.82 In Linkage, the court reaffirmed the 
categories of transactions that were not covered by chapter 93A but 

then made it clear that nonprofits could still be liable under chapter 
93A for transactions that did not fall into one of these categories.83 
Unfortunately, as discussed below, federal courts and lower state 
courts have since paid little heed to, and even warped, the SJC’s 
pronouncements in Linkage.84 

The dispute in Linkage arose out of an agreement between Link-
age Corporation and Boston University “that called for Linkage to 
create and provide educational, training, and other programs of a 
technical nature at a satellite facility owned by Boston University.”85 
The agreement had been quite lucrative for both parties, but when 
Boston University terminated the contract and then proceeded to 
rehire Linkage’s trainers and reuse the training curriculum, Link-
age sued for chapter 93A violations as well as various common-law 
claims.86 

The SJC affirmed the trial court’s ruling that “Boston University 
was engaged in trade or commerce in its arrangement with Link-
age.”87 The result seems obvious enough: Boston University takes in 
hundreds of millions of dollars each year, has a multi-billion-dollar 
endowment, and employs thousands of faculty and staff to provide 
paid services to tens of thousands of customers on more than a doz-
en campuses around the world. Of course, it was engaged in trade 
or commerce, even if it was not nominally motivated by profit when 
it contracted with Linkage to expand its educational offerings and 
increase revenues.88 

In reaching its conclusion, the court began by explaining that 
Boston University’s commercial transaction with Linkage did not fit 
into any of the previously defined chapter 93A exemptions for cer-
tain nonprofit activities. First, Boston University “did not operate 
under any legislative constraints” as in Barrett and related cases.89 
Second, it “charged fees for [its] services” in contrast to the defen-
dant in Planned Parenthood.90 And finally, this was not a situation 
like All Seasons in which Boston University’s contract with Linkage 
was “purely incidental to the university’s educational mission.”91 The 
contract was directly related to the university’s charitable purpose to 

78. Barrett v. Mass. Insurers Insolvency Fund, 412 Mass. 774, 776-77 (1992) 
(holding that association created by legislature to ensure availability of payouts 
for insurance claims even after insurer became insolvent was not engaged in 
trade or commerce); see also Bos. Hous. Auth. v. Howard, 427 Mass. 537, 539 
(1998) (same for housing authority that by statute could not operate at a profit 
and whose rents also were fixed by statute); Poznik v. Mass. Med. Prof. Ins. 
Ass’n, 417 Mass. 48, 51-53 (1994) (same for legislatively created association to 
ensure availability of medical malpractice insurance); Bretton v. State Lottery 
Comm’n, 41 Mass. App. Ct. 736, 736-38 (1996) (same for State Lottery Com-
mission).
79. See, e.g., Bolden v. Liquor Liab. Joint Underwriting Ass’n of Mass., No. 
980999B, 2000 WL 1473569, at *6 (Mass. Super. Ct. June 29, 2000).
80. See, e.g., Poznik, 417 Mass. at 51 (noting that insurer was required to return 
all revenue that exceeds costs, must insure everybody, does not set premiums, 
and assumes no risk of loss); Barrett, 412 Mass. at 776 (noting that association 
was required to collect payments from “all insurers writing certain kinds of 
direct insurance in the Commonwealth”).
81. See supra Section III.C.
82. 425 Mass. 1, 22-27 (1997).

83. Id.
84. See infra Section IV.
85. Linkage, 425 Mass. at 2.
86. Id. at 2-3, 5, 12.
87. Id. at 22.
88. See id. at 25 & n.35 (emphasizing “colloquial[]” definition of “profit” in 
noting that “a corporation need not be profitmaking in order to profit from 
an activity”); id. at 25 (explaining that Boston University “was motivated by a 
strong desire to benefit as much as possible from its arrangement with Linkage” 
despite its nonprofit status and that it was “seeking to ‘profit from unfair prac-
tices’”); see also United States v. Brown Univ., 5 F.3d 658, 666-68 (3d Cir. 1993) 
(stating that “[t]he exchange of money for services, even by a nonprofit organi-
zation, is a quintessential commercial transaction” and holding that nonprofit 
university was engaged in “trade or commerce” for purposes of the Sherman 
Antitrust Act when it set tuition rates).
89. Linkage, 425 Mass. at 25.
90. Id.
91. Id.
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provide education, even if the corporate training program at issue 
differed in some ways from the university’s traditional educational 
offerings.92 On top of all that, other Begelfer factors pointed to Bos-
ton University conducting the transaction in a “business context,” 
including the “institution’s business motivations, in combination 
with the nature of the transaction and the activities of the parties.”93 
Finally, liability furthered chapter 93A’s purpose of promoting “eth-
ical behavior and fair play” in “the marketplace.”94 

The SJC’s rationale that a major educational institution like Bos-
ton University was engaged in trade or commerce when it contract-
ed with an education provider should have served as a strong rebuke 
to the trend over the preceding decade of exempting more and more 
nonprofit transactions from chapter 93A liability. Instead, subse-
quent courts have edited an important clause from the decision 95 
and ignored much of its reasoning to carry on the pre-Linkage tra-
jectory. 

iv. MisappLication of the “Business context” RuLe 
since Linkage

Despite the Linkage holding that Boston University was liable 
under chapter 93A, most subsequent reported decisions have held 
that nonprofit litigants were not engaged in trade or commerce for 
purposes of chapter 93A.96 

A. Federal Courts

The federal courts have been particularly active in this area over 
the last two decades. In Thornton v. Harvard University, a Massa-
chusetts federal district court held that “Harvard’s administration 
of student financial aid is not ‘trade or commerce’ for purposes 
of chapter 93A.”97 In reaching its decision, the court cited to the 
proposition that “universities and other charitable institutions do 

not engage in ‘trade or commerce’ when they undertake activities 
in furtherance of their core mission.”98 Yet, in Linkage, Boston Uni-
versity was held to be engaged in trade or commerce even though it 
was pursuing its core educational mission.99 Moreover, the SJC had 
explicitly stated that “[a] charitable entity can engage in activities 
that are in service of its core charitable mission and still fall under 
the governance of M.G.L. c. 93A.”100 

In Trustees of Boston University v. ASM Communications, Inc., 
another Massachusetts federal district court issued a ruling similar 
to Thornton.101 The court held that Boston University was not en-
gaged in trade or commerce when it “purchase[d] term papers from 
the defendants . . . to ascertain the extent of a [student cheating] 
problem” because “[n]othing could be more central to a university’s 
educational mission than an investigation into student cheating at 
the school.”102 The court appears to have relied on questionable dicta 
from a pre-Linkage case103 and, as in Thornton,104 the court applied a 
blanket rule that activities in furtherance of a nonprofit’s core mis-
sion do not constitute trade or commerce even though Linkage had 
disavowed such a rule. 

In Brodsky v. New England School of Law, another Massachusetts 
federal district ruled that because “all of the conduct [the plaintiff] 
complains of was in furtherance of NESL’s core educational mis-
sion or was incidental to that mission,” the school “was not engaged 
in ‘trade or commerce.’”105 But, under Massachusetts case law, only 
those activities that are incidental to a nonprofit’s charitable mission 
are definitively not considered trade or commerce.106 

The First Circuit Court of Appeals first issued a ruling on this 
subject in Kunelius v. Town of Stow.107 There, a nonprofit land con-
servation organization was held not to be engaged in trade or com-
merce when it purchased several homes with plans to “renovate” and 
then “resell” them on the “open market” because the organization 

92. Id. at 26 n.36.
93. Id. at 26.
94. Id. at 27.
95. “In most circumstances, a charitable institution will not be engaged in trade 
or commerce when it undertakes activities in furtherance of its core mission.” 
Linkage Corp. v. Trs. of Bos. Univ., 425 Mass. 1, 26 (1997) (emphasis added). 
As discussed below, courts routinely edit out the “in most circumstances” quali-
fier.
96. Only two reported federal cases have held that there were issues of fact 
regarding whether the nonprofit defendants were engaged in trade or commerce. 
See Cal. Ass’n of Realtors, Inc. v. PDFfiller, Inc., No. 16-11021-IT, 2018 WL 
1403330, at *2, *24 (D. Mass. Mar. 2, 2018) (concerning nonprofit trade as-
sociation that charged fees to access and use copyrighted legal forms that it 
produced); S. Shore Hellenic Church, Inc. v. Artech Church Interiors, Inc., 183 
F. Supp. 3d 197, 217-18 (D. Mass. 2016) (concerning nonprofit church that 
contracted for building repairs). Notably, both of these cases were Section 11 
actions where the nonprofit that may or may not be engaged in trade or com-
merce is the plaintiff suing a for-profit company that is clearly engaged in trade 
or commerce. Therefore, the dynamic was similar to the nonexistent stakes in 
Linthicum where the plaintiffs would instead be able to bring their claims under 
Section 9 if the court concluded that they did not operate in a business context 
and thus lacked “businessperson” standing under Section 11. See supra note 42; 
see also supra note 67.
97. 2 F. Supp. 2d 89, 95 (D. Mass. 1998).
98. Compare id. (citing Linkage without “in most circumstances” qualifier), 

with Linkage, 425 Mass. at 26 (“In most circumstances, a charitable institution 
will not be engaged in trade or commerce when it undertakes activities in fur-
therance of its core mission.” (emphasis added)).
99. See Linkage, 425 Mass. at 26 n.36, 28 n.37.
100. Id. at 28 n.37.
101. 33 F. Supp.2d 66, 77 (D. Mass. 1998).
102. Id. Interestingly, Boston University was the plaintiff here (in contrast to 
Linkage) and could presumably have amended or filed a new complaint under 
Section 9 following this decision. See discussion supra notes 42, 67, 95.
103. The court relied on Massachusetts School of Law at Andover, Inc. v. Ameri-
can Bar Association, 952 F. Supp. 884 (D. Mass. 1997), for establishing the 
rules for applying chapter 93A to nonprofits, see ASM Commc’ns, Inc., 33 F. 
Supp. 2d at 77, even though that case was decided “on other grounds,” Mass. 
Sch. of Law at Andover, Inc., 952 F. Supp. at 890.
104. Compare ASM Commc’ns, Inc., 33 F. Supp. 2d at 77 (“[T]he Supreme Ju-
dicial Court held that a university is not engaged in trade or commerce ‘when 
it undertakes activities in furtherance of its core mission.’”), with Linkage, 425 
Mass. at 26 (“In most circumstances, a charitable institution will not be engaged 
in trade or commerce when it undertakes activities in furtherance of its core 
mission.” (emphasis added)).
105. 617 F. Supp. 2d 1, 7 (D. Mass. 2009).
106. See All Seasons, 416 Mass. at 271; see also Linkage, 425 Mass. at 25 (citing 
All Seasons, 416 Mass. at 271).
107. 588 F.3d 1, 17-18 (1st Cir. 2009).
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was “acting in pursuit of its core nonprofit charitable mission of pre-
serving and conserving land.”108 Whether the nonprofit was pursu-
ing its core mission was once again held as dispositive notwithstand-
ing Linkage’s declarations to the contrary.109 

Most recently, the First Circuit again addressed the issue in 
Squeri where, in line with Kunelius, Brodsky, ASM Communications 
and Thornton, the court held that Mount Ida, a nonprofit college, 
was not engaged in trade or commerce when it undertook activities 
“in furtherance of [its] charitable mission of education.”110 In doing 
so, the court made statements directly at odds with Linkage’s hold-
ing. For example, it cited Planned Parenthood for the proposition 
that that “‘trade’ and ‘commerce’ . . . do not traditionally mean the 
provision of education to students at a not-for-profit college,”111 even 
though Linkage held that a nonprofit school was involved in trade 
or commerce when it provided educational services.112 Nor did the 
court persuasively distinguish Linkage. For example, the court noted 
that the plaintiff in Linkage was a “private commercial company” 
that had been under contract with the defendant, while here the 
plaintiffs were students that were dissatisfied with the educational 
services they had purchased.113 But the court made no attempt to 
explain that difference’s relevance to the “business context” anal-
ysis. Next, the court stated that the defendant was a “‘statutorily 
mandated nonprofit’ whose actions were ‘motivated by legislative 
mandate [and] not [for] business or personal reasons’” even though 
the defendant was actually a private nonprofit that, just like Bos-
ton University in Linkage, was motivated to generate revenue from 
its students.114 In short, the fact that the defendant was engaged in 
activities in furtherance of its core mission was the sole basis for 
the court’s decision despite Linkage disclaiming that as a dispositive 
factor in determining whether a transaction was conducted outside 
of a business context.115 

Even if these courts had included Linkage’s “in most circum-
stances” statement, it is still not clear they would have arrived at de-
cisions that are faithful to Linkage. That is because the statement in 
isolation is arguably not faithful to the rest of the Linkage decision. 

108. Id. at 18.
109. Id. (stating erroneously that “the SJC has nonetheless made clear that 
where a nonprofit defendant is acting in furtherance of its core mission, Chapter 
93A is not designed to reach such conduct”).
110. 954 F.3d 56, 73 (1st Cir. 2020).
111. Id.
112. Linkage, 425 Mass. at 26 & n.36.
113. Squeri, 954 F.3d at 73.
114. Id. (alterations in original).
115. See Linkage, 425 Mass. at 28 n.37.
116. Id. at 24-25.
117. Sullivan v. Trustees of Boston University, No. 15-P-941, 2016 WL 873036 
(Mass. App. Ct. Mar. 8, 2016) (unpublished), also concerns the application of 

chapter 93A to the commercial activities of a nonprofit, but the case appears in 
line with Planned Parenthood (though it does not cite the case) and not directly 
at odds with Linkage. The court held that Boston University was not engaged 
in a business context when it provided free educational services to inmates at a 
state prison. See 2016 WL 873036 at *1 & n.7. Free services are one category of 
nonprofit transactions that are recognized as exempt from chapter 93A in Link-
age. See 425 Mass. at 24-25.
118. No. 11-P-1821, 2013 WL 1403299, at *5 (Mass. App. Ct. Apr. 9, 2013) 
(unpublished) (citing Hubert rather than Linkage for proposition that a non-
profit does not act in business context when it “is acting for purposes directly 
related to its mission at the time of the conduct at issue”).
119. See Hubert, 40 Mass. App. Ct. at 176; see also All Seasons, 416 Mass. at 271.
120. See Linkage, 425 Mass. at 28 n.37.

In contrast to “most circumstances,” the SJC identified just three 
categories of transactions involving nonprofits that cannot give rise 
to chapter 93A liability: (1) transactions that are legislatively man-
dated; (2) transactions for free goods or services provided by non-
profits; and (3) transactions that are merely incidental to, but do not 
directly advance, a nonprofit’s core mission (i.e., transactions that 
nonprofits enter as nonprofessionals).116 Perhaps those three catego-
ries represent “most” of the commercial transactions that nonprofits 
enter. The operative point, however, is that the analytical frame-
work of Linkage, and past cases, places a nonprofit’s commercial 
transactions in a “business context” unless they fit into one of the 
categories, or the Begelfer factors warrant another category. But post-
Linkage cases appear to operate from the opposite premise. Instead, 
they assume a nonprofit’s commercial activities cannot give rise to 
chapter 93A liability and then entertain few, if any, case-specific 
circumstances that might alter that assumption.

B. State Courts

The post-Linkage cases in the intermediate appellate court suffer 
from a related, but slightly distinct, problem related to a misun-
derstanding of All Seasons and Hubert, and specifically how those 
decisions interact with Linkage.117 In Murphy & McManus, LLC v. 
CBR Institute for Biomedical Research, Inc., the Appeals Court held 
that a nonprofit medical research institute was not engaged in trade 
or commerce when it hired a real estate brokerage company to sell 
its current facility and find a new facility to lease because its actions 
were “related directly to the promotion of the activities of its core 
charitable mission.”118 While the holding is correct, seeking new fa-
cilities is not “directly related” to the institute’s charitable mission; 
the activity is merely “incidental” (or one the nonprofit conducts on 
a nonprofessional basis), as was the case when the hospitals in All 
Seasons and Hubert sought a food vendor and new property, respec-
tively.119 Activities that are “directly related” to a nonprofit’s mission 
(or ones the nonprofit conducts on a professional basis) are not auto-
matically exempted from chapter 93A.120 
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In Meddaugh v. WGBH Educational Foundation, the Appeals 
Court held that a nonprofit television station did not engage in 
trade or commerce when it contracted with an author to produce a 
television series based on her children’s book because such activity 
is “part of [the station’s] core mission to produce educational TV 
programs for children,” and a “charitable entity [is] not engaged in 
trade or commerce when it takes actions incidental to its primary 
purpose.”121 Although the court stated the correct rule, it seemingly 
misinterpreted what All Seasons meant by incidental to an entity’s 
primary function. Producing television programming for children 
is the defendant’s core mission; it is not merely incidental to that 
mission. In other words, the defendant entered the transaction as 
a professional and thus could have conducted the transaction in a 
“business context.”122 That is especially true since the program was 
“highly successful” and the author was due $864,000 in royalties 
and fees just from her share of the profits.123 

These post-Linkage cases lead to an anomalous reality: even 
though the SJC’s most recent application of the “business context” 
rule to nonprofits held that a nonprofit could be engaged in trade or 
commerce for purposes of chapter 93A, federal courts and the Mas-
sachusetts Appeals Court over the last two decades have all but writ-
ten out nonprofit transactions from chapter 93A’s definition of trade 
or commerce. According to these cases, nonprofits are not engaged 
in trade or commerce when pursuing their core charitable missions, 
but neither are they engaged in trade or commerce when they are 
engaged in activities that are merely incidental to that mission. One 
is left to wonder what other subsets of nonprofit activities remain. 
The answer appears to be none.

v. concLusion

Post-Linkage cases in both federal and state courts pose major ob-
stacles to bringing successful chapter 93A claims against nonprofits 
for their unfair or deceptive business practices. However, those cases 

depart from the Linkage framework in important ways and are ripe 
for re-evaluation by the SJC or the legislature. The “business con-
text” rule as developed in the late 1970s and early 1980s arguably 
wrote too much commercial activity out of chapter 93A’s definition 
of trade or commerce.124 But even under the “business context” rule 
as defined by the SJC most recently in Linkage, there are only four 
categories of inter-enterprise, commercial transactions that are not 
subject to chapter 93A liability: 1) transactions conducted by non-
professionals (Lantner); (2) free transactions conducted by nonprof-
its (Planned Parenthood); (3) transactions conducted by nonprofits 
that are merely incidental to a nonprofit’s mission (i.e., transactions 
by “nonprofessionals”) (All Seasons); and (4) transactions motivated 
by a legislative mandate and not by profit (Barrett). Linkage is best 
understood as simply reasserting those categories and refusing to 
create another. In contrast, post-Linkage cases have expanded cat-
egory three to include those transactions that are either incidental 
to or directly related to a nonprofit’s mission — basically all transac-
tions involving nonprofits. New chapter 93A actions against non-
profits — including those against schools for their policies regarding 
COVID-19 — will have to, at the very least, argue for a return to 
the four categories described in Linkage.125 The SJC should welcome 
such actions as an opportunity to reassert its holding in Linkage and 
ensure that courts are correctly applying state law. If the SJC is not 
presented such an opportunity, or fails to accept one, the legislature 
should step in to amend the definition of “trade or commerce” to 
explicitly cover transactions involving nonprofit entities. Nonprofits 
should not be given a free pass under chapter 93A on the strained 
logic that they are not engaged in trade or commerce when they are 
parties to commercial transactions.

This article represents the opinions and legal conclusions of its author 
and not necessarily those of the National Consumer Law Center or the 
Office of the Attorney General.

121. No. 19-P-534, 2020 WL 2374870, at *2 (Mass. App. Ct. May 12, 2020) 
(unpublished).
122. See Linkage, 425 Mass. at 28 n.37.
123. See Meddaugh, 2020 WL 2374870 at *1.
124. See supra notes 62-75 and accompanying text.

125. Without intervention by the SJC or state legislature, litigants will face an 
uphill battle in suits against schools for their responses to the COVID-19 pan-
demic. See Moran v. Stonehill College, Inc., No. 2077CV00431, 2021 Mass. 
Super. LEXIS 1, at *18 (Mass. Super. Ct. Feb. 16, 2021) (relying on Squeri 
to hold that chapter 93A “does not apply to Stonehill [College] because it is a 
charitable corporation not engaged in trade or commerce,” and thus the plaintiff 
cannot challenge the college’s refund policies under 93A).
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a guaRdian’s authoRity to consent to  
dnR/dni oRdeRs in Massachusetts

By Peter M. Macy

intRoduction

As medical technology advances, the possibilities for extend-
ing life have introduced increasingly complex choices. Aggressive 
treatment can delay disease processes, bring us back when our heart 
stops and extend life even when there is not a cure. As a result of 
these new technologies, individuals and families face difficult deci-
sions about whether to approve treatment that may extend life under 
conditions that the individual may or may not want. The task of 
negotiating these options is what is meant by “end-of-life” (EOL) 
decision-making. 

EOL decisions are difficult enough for persons of full mental 
capacity. Decisions for a person who is incapacitated (referred to 
hereinafter as an “IP”),1 meaning that he or she is unable to under-
stand the disease, the treatment options, and/or the consequences of 
those options, are immeasurably more challenging.

“Do not resuscitate” (DNR) and “do not intubate” (DNI) or-
ders, which sometimes are lumped together as “no-code” orders, 
are an important subset of EOL decisions. Absent a direction to 
the contrary, medical ethics require resuscitation of a person whose 
heart or breathing has stopped. DNR/DNI orders disrupt this au-
tomatic response, instructing doctors about what measures, if any, 
to implement. Whether, when and how to implement DNR/DNI 
directions for IPs is one of the most troubling, yet unavoidable, as-
pects of serving as someone’s guardian.

issue

This article discusses how Massachusetts law currently and his-
torically has recognized the authority of guardians — or not, as the 
case may be — to act on behalf of an IP regarding DNR/DNI con-
sent and other EOL treatment choices. The technical topic is wheth-
er, or under what circumstances, Massachusetts law empowers a 
guardian to determine, outside of a judicial forum, the substituted 
judgment of an IP to consent to DNR/DNI orders. Stated converse-
ly, the issue is whether the guardian must in all circumstances ob-
tain a judicial determination of substituted judgment before having 
authority to consent to such a medical order for an IP. The technical 
focus is primary throughout the article. But in many respects, the 
entire discussion can be viewed as the story of how substituted judg-
ment plays out in the complex world of EOL treatment decisions for 
those who cannot act for themselves.

A guardian’s authority to consent to DNR/DNI orders in Mas-
sachusetts today is handled differently from county to county, from 
health care facility to health care facility, and from practitioner to 

practitioner, despite the best efforts of those involved to apply the 
law as they understand it. Some courts discourage guardians from 
bringing DNR/DNI cases before them; others require it. Of those 
who require a decree, some will grant the authority proactively at 
the outset of the guardian's appointment, while others will not hear 
a petition unless the clinical need for such a decision is imminent. In 
addition to courts, health care facilities get involved. Some will not 
recognize the consent of a guardian without a court order to support 
it, while others make the decision on behalf of an IP under their 
own ethical standards, with or without the consent of a guardian. 
Similarly, some state agencies will not allow guardians who contract 
with them to serve as fiduciaries for their clients to give consent to 
a DNR/DNI order without a prior judicial decree; others allow it.

These conflicting views of a guardian’s authority result in out-
comes that are unduly affected by accidents of venue, the agency 
involved, the facility providing treatment and/or the legal counsel 
in charge of the matter. This article will explore some of the causes 
for inconsistent practice standards and outcomes for IPs facing EOL 
decisions generally, and DNR/DNI decisions specifically, and it will 
attempt to point toward solutions. 

Discussion is structured in four parts. Part I reviews the ethi-
cal landscape upon which EOL decisions for IPs take place. Part II 
looks at the role of a guardian under Section 5-306A of the Mas-
sachusetts Uniform Probate Code, which should govern EOL deci-
sions, but fails to do so effectively. Part III reviews leading judicial 
opinions over the past five decades that do provide some guidance, 
though inadequate, for substituted judgment procedure in the con-
text of EOL decisions, including DNR/DNI orders. Finally, Part 

1. The Uniform Probate Code refers to a person under guardianship as an 
“Incapacitated Person,” which replaced the older term, “ward.” See Mass. 
Gen. Laws. c. 190B, § 5-101(9) (malegislature.gov/Laws/GeneralLaws, 2020).  
“Ward” now refers exclusively to minors under guardianship. Id. at. § 5-101(25).
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IV offers conclusions and recommendations for both case law and 
statutory revisions that may help to resolve the most serious of the 
inconsistencies, and allow stakeholders, from respondents to guard-
ians to the courts, to negotiate medical decision-making with great-
er confidence in the fairness of outcomes. 

paRt i. ethicaL foundations

The ethical issues that arise when a decision about resuscitation 
must be made for a person who lacks decisional capacity are varied 
and complex. At least five concerns stand out from among the many 
that are implicated. 

1. The right to self-determination. This concern is addressed 
by the well-settled requirement that any medical decision for an IP, 
whether being made by a court, a guardian, a physician or any other 
individual, shall represent to the greatest degree possible the substi-
tuted judgment of the IP.2 The doctrine of substituted judgment is 
how Massachusetts courts have extended to persons who are inca-
pacitated the same right to decline medical treatment that is pro-
tected by the right of self-determination for all citizens of the state.3 

2. Third-party interests, including the state’s interests. Third-
party concerns have varying degrees of impact on DNR/DNI deci-
sions. The state’s interests4 normally are not relevant to DNR/DNI 
decisions, because the issue arises when death is deemed imminent 
and unavoidable. The interests of the medical profession, however, 
have an important role in the DNR/DNI context. These interests 
often are lumped together in the vague phrase “preserving the in-
tegrity of the medical profession,” which means, by turns, allow-
ing doctors to make treatment decisions for which they are trained 
experts; allowing hospitals to decide what kinds of treatment they 
choose to offer; and allocating scarce medical resources among eli-
gible patients in times of crisis. Whatever role these specific interests 
may have in particular cases, there is also a powerful undercurrent 
of ambivalence in the relationship between medical and judicial 
authority running through Massachusetts’ case law on substituted 

judgment.5 This unresolved aspect affects the procedural require-
ments imposed on guardians in different clinical circumstances, yet 
remains inadequately discussed in the appellate decisions.

3. Time required for judicial process. The degree of urgency 
associated with the medical decision is well-recognized as a signifi-
cant concern in establishing procedural rules for substituted judg-
ment determinations.6 The judicial process normally takes days or 
weeks to generate a decree, even when the petition is unopposed 
and expedited. The DNR/DNI situation, by contrast, often is an 
unplanned event that requires a decision literally within minutes or 
hours. Delay is not neutral. Medical codes of conduct require that 
every attempt be made to resuscitate a patient unless there is a valid 
directive not to do so. Thus, to wait for a court order is to decide in 
favor of resuscitation, which may be contrary to the eventual sub-
stituted judgment determination.7 Nor is this impact of the judicial 
process necessarily offset by any assurance of reaching a truer or 
more constitutionally sound substituted judgment determination. 
Judicial fact-finding is not guaranteed to be more effective in emer-
gent circumstances than non-judicial, good faith efforts of those 
responsible for the care of the individual to determine what the IP 
would want.8 

4. The biology of resuscitation. The potential for negative med-
ical outcomes from resuscitation efforts is a major ethical concern 
in almost all DNR/DNI cases. The procedures usually involved are 
harsh, invasive and undignified. Injuries sustained during resuscita-
tion may range from broken ribs and esophageal damage, to brain 
damage from prolonged anoxia, permanent dependence on ventila-
tors and the introduction of feeding tubes necessitated by damage to 
the swallowing mechanism.9 Success rates for resuscitation of medi-
cally compromised elders in nursing homes, as measured by a return 
to pre-morbid levels of functioning, are as low as 1%–3%.10 In the 
aftermath of the Superintendent of the Belchertown State School v. 
Saikewicz decision, cases were reported that shock the conscience, 
arising from the reaction of physicians, hospitals and, above all, the 

2. See Superintendent of the Belchertown State School v. Saikewicz, 373 
Mass. 728, 752 (1977); see also Matter of Spring, 380 Mass. 629, 638 (1980).
3. See Saikewicz, 373 Mass. at 742, 746 (“To protect the incompetent person 
within its power, the State must recognize the dignity and worth of such a person 
and afford to that person the same panoply of rights and choices it recognizes in 
competent persons.”).
4. See id. at 742 (“As distilled from the cases, the State has claimed interest in: 
(1) the preservation of life; (2) the protection of the interests of innocent third 
parties; (3) the prevention of suicide; and (4) maintaining the ethical integrity 
of the medical profession.”).
5. This ambivalence is discussed with the cases in Part III, infra.
6. See, e.g., Spring, 380 Mass. at 639; Custody of a Minor, 385 Mass. 697, 709 
(1982); Guardianship of Richard Roe, Third, 383 Mass. 415, 435 (1981); Rogers 
v. Comm’r of the Dept. of Mental Health, 390 Mass. 489, 503 (1983).
7. Given that medical facts can change within days or hours, even a judicial 
determination well in advance of the event cannot prevent an emergency for 
which no suitable order exists. A DNR/DNI order may be adjudicated for an 
IP who unexpectedly has regained health, which can lead to a death that should 
not occur; conversely, an IP may be resuscitated against his or her likely wishes 

because a proactive petition for consent was denied — an outcome well-known 
in Massachusetts courts — on grounds that the person’s condition at that time 
did not warrant it. 
8. Cf. Parham v. J.R., 442 U.S. 584, 586 (1979) (“risks of error [in deciding 
whether to admit child to psychiatric hospital] will not be significantly reduced 
by a more formal, judicial-type hearing.”).
9. Most people do not understand “the violent nature of CPR: chest 
compressions at least two inches deep and 100 times per minute. Sometimes, air 
is forced into the lungs. An electric shock is then sent to the heart in attempts 
to make it beat again. If successful, CPR can cause major trauma. Such trauma 
often includes fractures to the rib, sternum, and spine. CPR sometimes results 
in injuries to the liver and spleen, damaged airways, internal bleeding, heart 
contusions and pulmonary complications.” See Matthews, S.M., "CPR vs. DNR 
for the Elderly Patient," Life Matters Media (Aug. 19, 2016) (available at 
www.lifemattersmedia.org/2016/08/cpr-versus-dnr-elderly-patient/).
10. K.V. Scruggs, "The Dirty Secret About CPR in the Hospital (That Doctors 
Desperately Want You to Know)," Huffpost, The Blog (April 12, 2016) 
(available at www.huffpost.com/entry/the-dirty-secret-about-cp_b_9664496 
and https://kvscruggs.com/2016/04/).

http://www.lifemattersmedia.org/2016/08/cpr-versus-dnr-elderly-patient/
http://www.huffpost.com/entry/the-dirty-secret-about-cp_b_9664496
https://kvscruggs.com/2016/04/


A Guardian’s Authority to Consent to DNR/DNI Orders in Massachusetts / 119

attorneys counseling such parties, to the misunderstanding that 
Saikewicz had prohibited DNR/DNI consent and other EOL treat-
ment decisions without a court order.11

5. Unconscious bias. A fifth concern that impacts treatment 
decisions in the EOL context is the potential that unconscious bias 
against some groups, especially disabled persons, could influence 
the determination of substituted judgment. The risk is that a DNR/
DNI order would be written for an IP who either is not a good 
candidate for such a decision, or for whom a more careful process 
would reach a different determination of substituted judgment. The 
effect of bias, if disregarded, can range from distorting the medi-
cal judgment of how likely recovery is, to imposing subjective value 
judgments on who should receive limited hospital resources. Either 
of these vectors of bias, if not held in check, can contaminate the de-
termination of substituted judgment for someone who cannot speak 
for themselves.

There is anecdotal evidence of unconscious bias against disabled 
persons in many medical settings. Recently, for example, there has 
been concern that higher rates of death among African Americans 
during the COVID-19 epidemic may be related to providers writing 
DNR orders at higher rates for African Americans than for others in 
similar clinical circumstances.12 Although such evidence is less reli-
able than empirical research,13 there is reason to consider the risks 
of unconscious bias, not just regarding ethnicity or socioeconomic 
status, but also concerning disability, or even the status of being 
incapacitated itself, because of the affinity of bias with judgments 
about an individual’s quality of life. “Quality of life” has been iden-
tified as an improper consideration in rendering substituted judg-
ment, beginning with the case that adopted the substituted judg-
ment doctrine into Massachusetts law:

[T]he supposed inability of [the IP], by virtue of his 
[intellectual disability], to appreciate or experience 
life had no place in the decision before [the hospital]. 
Rather than reading the judge’s formulation in a man-
ner that demeans the value of the life of one who [has 

an intellectual disability], the vague, and perhaps ill 
chosen, term “quality of life” should be understood as 
a reference to the continuing state of pain and disori-
entation precipitated by the chemotherapy treatment.14

The salient points in this admonition are both that the IP’s qual-
ity of life must not enter into a substituted judgment determination, 
and that there is a strong tendency for such views in fact to enter into 
the determination. 

The first challenge in neutralizing bias is to identify it. Saike-
wicz identifies one important contrast between error and permis-
sible practice that may advance this goal. An individual’s “supposed 
inability . . . to appreciate or experience life” is identified as error in 
the determination of substituted judgment, but “pain and disorien-
tation” should be considered.15 The correctness of this distinction 
appears from the fact that, in the context of a medical condition that 
will not get better, direct physical and psychiatric pain fit within the 
bounds of a person’s likely rationale for making a choice, whereas 
judgments about a supposed degree of enjoyment or experience of 
life simply indulge the opinions of the one making the judgment. 
They add nothing to an understanding of the individual’s actual 
preferences. 

The Revised Crisis Standards of Care published by the Depart-
ment of Public Health may provide another approach to excising 
bias from decision-making for IPs.16 According to these standards, 
the criteria that clinicians may consider in allocating scarce medical 
resources in a crisis are limited to “biological factors related only to 
the likelihood and magnitude of benefit from the medical resourc-
es.”17 Judgments based on any protected status, including “perceived 
quality of life, . . . homelessness or past or future use of resources” 
are flatly forbidden.18 The “biological factors” standard comports 
well with the distinction in Saikewicz between “appreciation or ex-
perience [of] life,” versus a prognosis of “pain and disorientation.” 
Both guidelines elevate clinical criteria over status-based criteria in 
the decision to withhold treatment, which is a step toward limiting 
the influence of even unconscious bias. 

11. See George J. Annas, "Reconciling Quinlan and Saikewicz: Decision 
Making for the Terminally Ill Incompetent," 4 Am. J. of L. & Med. 367, 387 
(1979) (“Other cases have since been reported, which include a Tay-Sachs 
baby being repeatedly resuscitated; a Werdnig-Hoffmann's syndrome child 
being heroically maintained; a dying woman being defibrillated 70 times in a 
24-hour period; and a brain-dead individual for whom the implantation of a 
cardiac pacemaker was being planned — all at the urging of hospital counsel. At 
medicolegal conferences on the Saikewicz case, nurses told of family members 
barring the patient's door to prevent resuscitation of dying loved ones in 
hospitals whose counsel had advised them that Saikewicz had outlawed ‘no-
code’ orders.”) Professor Annas was, at the time of this article, professor of 
law and medicine at Boston University School of Medicine, and currently is 
William Fairfield Warren Distinguished Professor and director of the Center for 
Health Law, Ethics & Human Rights at the Boston University Schools of Public 
Health, Medicine and Law.
12. Milam, A., et al., "Are Clinicians Contributing to Excess African American 
COVID-19 Deaths? Unbeknownst to Them, They May Be," Health Equity, 
2020; 4(1): 139–141. 
13. The data used in at least one empirical study of the effect of DNR orders 
on in-hospital death rates does not support a contention that non-whites receive 

DNR orders at a higher rate. See Bardach, N., et al., "Adjustment for Do-Not-
Resuscitate Orders Reverses the Apparent In-Hospital Mortality Advantage for 
Minorities," Am. J. of Med., 2005 Apr; 118(4):400-8 (“non-Hispanic whites 
were more likely to have DNR orders than other ethnicities (OR 1.75; 1.69-
1.82; P <0.001)”). This data does not directly disprove concerns about the rate 
of DNR orders for minorities during the COVID-19 crisis or speak directly to 
the treatment of persons who are disabled. It was gathered prior to the pandemic 
and included only causes of death other than infectious disease.
14. Saikewicz, 373 Mass. at 754; see Brophy v. New England Sinai Hosp., Inc., 
398 Mass. 417, 434 (1986). 
15. Id. 
16. See “Crisis Standards of Care: Planning Guidance for the COVID-19 
Pandemic,” April 7, 2020 (revised April 20, 2020) by the Massachusetts 
Executive Office of Health and Human Services, Department of Public Health 
(retrieved 12/29/20 from https://www.mass.gov/doc/crisis-standards-of-care-
planning-guidance-for-the-covid-19-pandemic/download).
17. See id. at 4.
18. See id. at 5.

https://www.mass.gov/doc/crisis-standards-of-care-planning-guidance-for-the-covid-19-pandemic/download
https://www.mass.gov/doc/crisis-standards-of-care-planning-guidance-for-the-covid-19-pandemic/download
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All of these ethical concerns influence procedure for substituted 
judgment in the DNR/DNI context, not least with respect to the 
role of a guardian in those determinations. We turn to this law, 
which is both statutory and judicial, beginning with the relevant 
provisions of Massachusetts’ guardianship statute, Massachusetts 
General Laws (G.L.) c. 190B, Part 5.

paRt ii. a guaRdian’s authoRity undeR Massachusetts 
statute, g.L. c. 190B, § 5-306a

A. Enactment of the Statute

The doctrine of substituted judgment in Massachusetts was de-
veloped by the courts as a method for deciding medical treatment 
choices for IPs, a process that was substantially completed during 
an especially productive period from 1977 to 1992. The role of a 
guardian received little direct attention in this case law, except in 
cases involving antipsychotic medication and involuntary steriliza-
tion, where the courts expressly required a judicial process. The role 
of a guardian in EOL cases generally, and DNR/DNI cases in par-
ticular, was handled differently, and indirectly, through rulings that 
generally discouraged bringing such decisions before a court, unless 
specific circumstances surrounding the decision called for it.

Sixteen years after the initial period of development of this ju-
risprudence, the Massachusetts Legislature enacted a provision 
forbidding guardians to consent to medical treatment “for which 
substituted judgment determination may be required,” in a section 
directed to that issue in the state’s adoption of the Uniform Probate 
Code (MUPC). The MUPC was enacted in 2008 and became effec-
tive July 1, 2009.19 The relevant language of Section 5-306A states:

(a) No guardian . . . of an incapacitated person shall 
have the authority to consent to treatment for which 
substituted judgment determination may be required, 
provided that the court shall authorize such treatment 
when it (i) specifically finds using the substituted judg-
ment standard that the person, if not incapacitated, 
would consent to such treatment and (ii) specifically 
approves and authorizes a treatment plan and endorses 
said plan in its order or decree.20

The language of this statute comports well with the opinions 
about antipsychotic medication that had been issued prior to the 
statute,21 but it does not sit comfortably with the rulings on EOL 
treatment generally, or DNR/DNI consent in particular. In pro-
viding no apparent path for a guardian ever to have authority to 
determine substituted judgment, the statute appears directly to con-
tradict important rulings on the subject.22 

The statute does not provide a specific rationale for a departure 
from the case law, if that is what was intended, and in the absence of 
a rationale, it is not presumed to intend to change such law.23 Given 
its compatibility with the cases ruling on antipsychotic medications 
and sterilization, it is plausible that the statute was intended simply 
to codify the role of guardians in those particular circumstances.24 
The statute thus could be construed as a rule for treatment decisions 
for which the courts have specified a judicial process requirement. 

The problem with the above construction is that Section 5-306A 
does not expressly limit itself to treatment decisions in which the 
courts had limited a guardian’s authority; moreover, the statute re-
fers ambiguously to treatment for which substituted judgment “may 
be required,” not treatment for which it “is required.” Decisions for 
which substituted judgment “may be required” include all medical 
treatment of any kind, whether trivial or life-changing. It certainly 
includes consent to DNR/DNI orders. Thus, the statute seems to be 
aimed at regulating all treatment decisions by guardians, and not 
just those identified in the cases for mandatory judicial process. And 
it is with respect to this potentially broader reach of the statute that 
it fails to provide guidance or regulation. To the contrary, the statute 
tends to cause overt confusion as to the authority of a guardian to 
make many, or even most, medical decisions, particularly to consent 
to DNR/DNI orders. 

Confusion flows from two inexplicable errors, one that appears 
in the technical language of the statute, and the other that concerns 
its fundamental approach to the task of regulating a guardian’s au-
thority to make medical decisions. The technical error is that the 
section fails to qualify the term “substituted judgment” as judicial 
substituted judgment. As noted in the discussion in Part III, infra, 
the doctrine of substituted judgment is a rule for every decision by 
every decision-maker for an IP, whether it be a court or a guardian.25 
Unless the statute is referring to “judicial substituted judgment,” 

19. See Mass. Gen. Laws c. 190B, § 5-306A (malegislature.gov/Laws/
GeneralLaws, 2020) (“Section 5-306A”). 
20. Id. (emphasis added). 
21. See Rogers v. Comm’r of the Dept. of Mental Health, 390 Mass. 489, 
504 (1983); Matter of Moe, 385 Mass. 555, 559 (1982); and Guardianship of 
Richard Roe, Third, 383 Mass. 415, 432-54 (1981). 
22. See Matter of Spring, 380 Mass. 629, 636-37 (1980) (procedure for deciding 
EOL treatment should first weigh relevant factors to determine whether a prior 
court order is required); see also Care of Beth, 412 Mass. 188, 193 (1992) (DNR 
cases normally should not go before a court).
23. The legislature is presumed to know the law as it exists at the time it enacts 
a statute. See L.W.K. v. E.R.C., 432 Mass. 438, 455 (2000) (when legislature 
enacts a law it is presumed to have been “aware of the prior state of the law as 
explicated by the decisions of this court”); see also Commonwealth v. Maloney, 
447 Mass 577, 589 (2006) (courts “do not readily assume that [the legislature] 
intends to overrule our decisions sub silentio”).
24. The instructions in subclauses (i) and (ii) of the first paragraph of Section 

5-306A are consistent with the procedures and the express limitation on a 
guardian’s authority spelled out in those cases. See Roe 383 Mass. at 432-54; 
Moe, 385 Mass. at 559; and Rogers, 390 Mass. at 504.
25. See Spring, 380 Mass. at 638 (“the guardian, like the court, must seek 
to identify and effectuate the actual values and preferences of the ward.”); 
Superintendent of the Belchertown State School v. Saikewicz, 373 Mass. 728, 
753 (1977) (“We believe that both the guardian ad litem in his recommendation 
and the judge in his decision should have attempted (as they did) to ascertain 
the incompetent person's actual interests and preferences. In short, the decision 
in cases such as this should be [the substituted judgment of] the incompetent 
person”). The medical profession also requires that providers make decisions for 
an IP, if possible, on the basis of substituted judgment. See AMA Code of Medical 
Ethics, Section 2.1.2(a)-(d) (American Medical Association. (2016) (Retrieved 
12/29/2020 from https://www.ama-assn.org/delivering-care/ama-principles-
medical-ethics) (instructing physicians when treating an incapacitated adult 
to assist a surrogate to make decisions for the IP on the basis of substituted 
judgment).

https://www.ama-assn.org/delivering-care/ama-principles-medical-ethics
https://www.ama-assn.org/delivering-care/ama-principles-medical-ethics
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it literally forbids guardians from making treatment decisions for 
which they must exercise substituted judgment, which means all 
medical decisions. Statutes will not be construed, of course, to have 
absurd meanings that contradict their purposes,26 and the purpose 
of Section 5-306A clearly is to distinguish medical treatment deci-
sions that guardians can make from those that only a judge can 
make. A reasonable reading of the whole statute therefore would 
supply the missing term, “ judicial," to qualify “substituted judg-
ment determination” in the provision.

 But adding “judicial” to the statute merely clarifies the question 
of the law’s intent; it does not answer it. Which decisions require ju-
dicial determination? The statute offers no medical criteria for iden-
tifying such decisions, nor does it expressly adopt the jurisprudence 
of the case law from the prior four decades that does provide some 
criteria.27 This deficiency is the second substantive error in Section 
5-306A. It attempts to use the procedural consequence that must 
occur if the guardian lacks authority — i.e., that a judge therefore 
must make the determination — as the criterion for whether this 
consequence is imposed: 

No guardian . . . of an incapacitated person shall have 
the authority to consent to treatment for which [a ju-
dicial] substituted judgment determination may be 
required. 

This is a logical tautology: “Guardians have no authority to make 
decisions that only courts may decide.” Its only substantive effect 
is to convert the mere possibility of a judicial process requirement 
into an absolute judicial process requirement. But again, the statute 
offers no indication of which decisions are subject to such conver-
sion.28

It is understandable, even predictable, that discordant views of a 
guardian’s authority to consent to many medical decisions, includ-
ing DNR/DNI orders, would emerge from this situation.29 The ef-
fect is exacerbated by the sheer complexity of the context. As a legal 
construct, substituted judgment is complicated. Its articulation in 
appellate decisions that weigh social mores, rule on constitutional 
rights, and often involve complex procedural steps has helped to cre-
ate a misperception that substituted judgment means a high-stakes 
medical decision.30 Many guardians either do not feel qualified, or 
are not perceived as qualified, to make decisions that are viewed as 

legally charged. 
Moreover, Section 5-306A itself abets the misperception of sub-

stituted judgment as inherently beyond the authority of a guard-
ian, where it forbids guardians to make such decisions without even 
supplying the critical adjective, “judicial,” to clarify the authority 
to which it refers. As a result of this statute and the complexities 
inherent to substituted judgment, medical institutions, judicial 
venues and individual guardians bring their own external criteria 
to the question of whether Section 5-306A applies to DNR/DNI 
consent and other EOL decisions that they face. The statute itself 
offers nothing to approve or disapprove of any particular standard.31 

B. Comparative Law Analysis of Section 5-306A 

In order to serve as a regulation, Section 5-306A would need 
to provide a classification of the kind of decisions that must come 
before a judge. This is, in fact, how a guardian’s authority in EOL 
circumstances normally is regulated. Although Section 5-306A was 
enacted as part of the MUPC, the idea of conditioning a guardian’s 
authority on whether substituted judgment is involved departs from 
the model statute (Model UPC); nor does any other jurisdiction in 
the United States use that kind of criterion.

The standard approach is to refer, either generally or specifically, 
to the type of decision, and to condition the guardian’s authority, if 
the law intends to limit it, on a specific type of treatment or decision. 
The Model UPC itself makes no attempt to limit the authority of a 
guardian as to any medical decision. EOL and/or DNR/DNI deter-
minations are no exception. The Model UPC states simply:

Section 5-315. Powers of Guardian. 

(a)  Except as otherwise limited by the court, a guardian may:

. . . 
(4) Consent to medical or other care, treatment, or ser-

vice for the ward[.]32  

With respect to DNR/DNI decisions specifically, more than 38 
states33 and the District of Columbia conform to the unrestricted 
standard expressed in the Model UPC. Five of these states adopt 
the model’s particular structure,34 while 33 other jurisdictions give 
guardians authority over DNR/DNI decisions in language that 

26. See, e.g., Ciani vs. MacGrath, 481 Mass. 174, 178 (2019) (“Our principal 
objective is to ascertain and effectuate the intent of the Legislature in a way that 
is consonant with sound reason and common sense.” [Citation omitted]).
27. Discussed in Part III, infra.
28. It is possible that “may be required” is a reference to circumstances that 
might arise in individual cases, if a judge were to order the guardian to obtain 
prior judicial consent for particular decisions. This limited view of “may be 
required” avoids the circularity that exists when the term is assumed broadly 
to contemplate all medical decisions. But in avoiding the tautology, such a 
narrow construction renders the statute superfluous. If a court has directed the 
guardian already to bring particular matters back to court in the event that 
consent is needed, such a direction from the judge needs no statute in order to 
establish that the guardian has no authority to consent to that treatment.
29. To be sure, confusion about the need for judicial authorization for DNR/
DNI consent predates Section 5-306A by several decades, particularly during 
the period immediately following the Saikewicz decision in 1977. See section A.1 
of Part III, infra, for more discussion of this point. 
30. As discussed in Part III, infra, other factors have contributed to a 
misunderstanding of the meaning and use of substituted judgment by 

guardians, including an over-emphasis on whether a decision is “extraordinary” 
to determine whether judicial process is required. See Brophy v. New England 
Sinai Hosp., Inc., 398 Mass. 417, 438 (1986). 
31. As noted, supra, subclauses (i) and (ii) of the first paragraph of Section 
5-306A track closely the procedure spelled out in case law for decisions about 
involuntary administration of antipsychotic medication, which may imply that 
the statute should govern only those kinds of decisions. But this implication is 
insufficient to overcome the uncertainty that arises from the main paragraph 
itself.
32. Uniform Probate Code (Revised, 2006) (©2004 by the National 
Conference of Commissioners on Uniform State Laws, Chicago, www.
uniformlaws.org).
33. Massachusetts is not included among the states that are counted, because 
the purpose of the listing is to contrast the approach of other jurisdictions to 
that of Section 5-306A. Including the District of Columbia, 50 jurisdictions are 
represented.
34. Alabama, see AL Code § 26-2A-108(a) & 78(c)(4) (2016); Colorado, see 
CRS § 15-14-315(1)(d); Hawaii, see HI Rev Stat § 560:5-315 (2013); Indiana, 
see IN Code § 29-3-8-2(a)(4) (2018); and South Carolina, see SC Code § 62-5-
312(a)(3) (2017).

http://www.uniformlaws.org
http://www.uniformlaws.org
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varies to a greater or lesser degree from the Model UPC (often by 
referring more broadly to EOL decisions, without any carve-out 
of DNR/DNI consent).35 Eleven states do not allow guardians to 
make DNR/DNI decisions without prior judicial approval,36 and 
one state, Alaska, denies authority to consent, but specifically allows 
a guardian not to oppose such a decision by others.37

As suggested above, the approach of all of these jurisdictions, 
whether they allow or forbid a guardian to consent to DNR/DNI or-
ders, is to identify treatment decisions that are within, or not within, 
a guardian’s authority, either at the very general level of “medical” or 
“health” decisions, or at a more specific level of life-extending or ar-
tificial life support decisions. The authority of a guardian is granted 
or withheld with reference to the type of decision thus identified. 
The contrasting approach taken by Section 5-306A — using the 
necessity for judicial process as the criterion for whether that very 
consequence applies — is unique.38 

In contrast to the confusion surrounding Section 5-306A on the 
question of a guardian’s authority to decide DNR/DNI consent, 
Massachusetts appellate courts have articulated clearly, if incom-
pletely, the outlines of appropriate rules for determining when and 
how guardians may have authority to make EOL decisions, includ-
ing DNR/DNI consent. We turn now to a discussion of this author-
ity.

paRt iii. suBstituted JudgMent in Massachusetts

A. Early Development of the Doctrine

Massachusetts jurisprudence on medical decision-making for IPs 
was largely established through a series of rulings between 1977 and 

1992. This process began with Saikewicz in 1977,39 which was fol-
lowed by In the Matter of Shirley Dinnerstein in 1978,40 Spring in 
1980,41 and Custody of a Minor (1) in 1982,42 all of which concerned 
EOL treatment decisions. Additional guidelines for certain treat-
ment decisions — none of them involving EOL treatment — were 
established in Guardianship of Richard Roe, Third in 1981,43 Matter 
of Moe in 1982,44 and Rogers v. Commissioner of the Dept. of Mental 
Health in 1983.45 EOL treatment once again became the focus in 
three subsequent cases, including Brophy in 1986,46 Guardianship of 
Jane Doe in 1992,47 and Care of Beth, also in 1992.48 This section will 
look at the first three of these 10 decisions.

1. Superintendent of Belchertown State School v. Saike-
wicz, 373 Mass. 728 (1977)

Saikewicz established the doctrine of substituted judgment as the 
legal basis for deciding treatment decisions in cases of incapacity in 
Massachusetts.49 The Massachusetts Supreme Judicial Court (SJC) 
first established the principle that individuals have the choice to de-
cline medical treatment, based upon society’s “regard for human 
dignity and self-determination,” and the closely related constitu-
tional right of privacy.50 On this foundation, Saikewicz held that an 
individual who lacks mental capacity has the same rights of self-de-
termination and privacy as those who are competent to make the de-
cision themselves.51 The SJC then held that these rights of an IP are 
to be exercised through the doctrine of substituted judgment, which 
it characterized as the attempt to identify the decision that “would 
be made by the incompetent person, if that person were competent, 
but taking into account the present and future incompetency of the 

35. Arizona, see AZ Rev Stat § 14-5312.A.3 (2014); California, see CA 
Probate Code § 2355(a) (2011); Delaware, see 12 DE Code § 3922(b)(2) 
(2018); District of Columbia, see DC Code § 21–2047.01(3) (2018); Georgia, 
see GA Code § 29-4-21, § 29-4-22 & § 29-4-23 (2016); Idaho, see ID Code § 
15-5-312 (2015); Illinois, see 755 ILCS 5/11a-17, § 11a-17(a); Kentucky, see KY 
Rev Stat § 387.660(3) (2013); Louisiana, see LA Civ Code § 389 & § 392 
(2019); Maine, see 18-C ME Rev Stat § 5-314.1.C (2019); Michigan, see MI 
Comp L § 700.5314 (2019); Minnesota, see MN Stat § 524.5-207(c) (2018); 
Mississippi, see MS Code § 93-13-38 (2018); Missouri, see MO Rev Stat § 
475.120.3(2) (2016); Montana, see MT Code § 72-5-321(2)(c) & § 50-9-106(3) 
(2019); Nebraska, see NE Code § 30-2620(4) (2013); Nevada, see NV Rev Stat 
§ 159.079.1(c) (2019); New Mexico, see NM Stat § 45-5-312B(3); New York, 
see N.Y. Mental Hyg. Law § 81.22(a)8 & NY Pub Health Law § 2994-d; 
North Carolina, see NC Gen Stat § 35A-1241(a)(3) (2014); Ohio, see OH Rev. 
Code § 2133.08(A) (2013); Oregon, see OR Rev Stat § 125.315 & § 127.635; 
Pennsylvania, see 20 PA Stat and Cons Stat § 5521(d) (2016); Rhode Island, 
see RI Gen L § 33-15-2 (2018); South Dakota, see SD Codified L § 29A-5-402 
(2015); Texas, see TX Health & Safety Code § 166.039 (2019); Utah, see UT 
Code Ann § 75-5-312 (2010); Vermont, see 14 V.S.A. §3069(c)(2) & §3075 
(2012); Virginia, see VA Code § 54.1-2986.A (2006); Washington, see WA Rev 
Code § 7.70.065 (2005); West Virginia, see W VA Code § 44A-3-1 (2019); 
Wisconsin, see WI Stat § 51.59, § 51.61 & § 54.25(2)(b)6 (2012); Wyoming, see 
Wyo Stat § 3-2-201(a)(iii) (2017).
36. Arkansas, see A.C.A. § 28-65-302(a)(1); Connecticut, see CT Gen Stat § 
45a-677(d) & (e) (2012); Florida, see Fla. Stats., § 744.441(2) & § 401.45(3) 
(2020); Iowa, see IA Code § 633-635.2.c. (2019); Kansas, see KS Stat § 59-
3075 (2015); Maryland, see MD Est & Trusts Code § 13-708(c)(1) (2013); New 
Hampshire, see NH Rev Stat § 464-A.25I(d); New Jersey, see NJS § 3B:12-56; 
NJS § 3B:12-57f(4) & Matter of Conroy, 98 N.J. 321, 381-82 (1985) (allowing 
guardian to make decision, but only after court finds IP unable to make that 
specific decision); North Dakota, see ND Cent Code § 30.1-28-12 (5-312) 1 & 
4; Oklahoma, see 30 OK Stat § 30-3-119.1 (2019); Tennessee, see TN Code § 
34-3-107(a)(2)(B).

37. Alaska, see AK Stat § 13.26.316 (c)(5) & (e)(3) (2016).
38. The comparison with other jurisdictions demonstrates that DNR/DNI 
and other EOL treatment decisions do not inherently elude regulation. Other 
state laws sometimes are complicated; New Jersey, for example, gives guardians 
authority to withhold treatment, but only if a court first has determined that the 
IP cannot make that specific decision at the time it becomes critical; at the same 
time, New Jersey gives physicians the authority to make DNR/DNI decisions 
for an IP, whether or not represented by a guardian, and whether or not a court 
has found specific incapacity on the part of the IP to make the decision. See NJS 
§ 26:2H-67 & 68. These rules no doubt require a learned standard of expertise 
in order to work with such complexities. But Section 5-306A is more than 
complex; it purports to regulate without providing a functional standard for its 
application.
39. 373 Mass. 728 (1977).
40. 6 Mass. App. Ct. 466 (1978).
41. 380 Mass. 629 (1980).
42. 385 Mass. 697 (1982).
43. 383 Mass. 415 (1981).
44. 385 Mass. 555 (1982).
45. 390 Mass. 489 (1983).
46. 398 Mass. 417 (1986).
47. 411 Mass. 512 (1992).
48. 412 Mass. 188 (1992).
49. See Superintendent of the Belchertown State School v. Saikewicz, 373 
Mass. 728, 751-52 (1977).
50. Id. at 739, 742.
51. Id. at 746. (“[T]he State must recognize the dignity and worth of [an 
incompetent] person and afford to that person the same panoply of rights and 
choices it recognizes in competent persons.").
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individual as one of the factors which would necessarily enter into 
the decision-making process of the competent person.”52 

In addition to adopting the doctrine of substituted judgment 
for Massachusetts, Saikewicz insisted upon judicial process for such 
determinations in cases like the one that it was considering.53 The 
context of this stated preference was a principled response to the ap-
parent deference to the medical profession that had been expressed 
by the New Jersey Supreme Court in the nation’s leading case on 
EOL decisions up to that point.54 In re Quinlan had concluded that 
“a practice of applying to a court to confirm [a decision to with-
draw life support] . . . would be a gratuitous encroachment upon 
the medical profession's field of competence[.]”55 Holding sharply 
to the contrary, Saikewicz declared that no such authority would be 
delegated to the medical profession, despite its obvious centrality to 
the facts upon which the decision in part would depend.56 

The SJC’s disagreement with Quinlan on the role of medical 
opinion in EOL decisions set off a controversy in Massachusetts 
health law practice. Saikewicz was widely condemned, and Quin-
lan extolled, within the medical community.57 Saikewicz was con-
strued as a rule that a court order would be required before all EOL 
treatment decisions for IPs, including DNR/DNI orders.58 Another 
immediate response to Saikewicz was the filing of proposed leg-
islation, at the urging of the Massachusetts Medical Society and 
the Massachusetts Hospital Association, that would have, among 
other things, allowed doctors to rely on proxies for authorization to 

withhold medical treatment for IPs, and provided legal immunity 
for the outcomes of such actions.59 

2. In the Matter of Dinnerstein, 6 Mass. App. Ct. 466 
(1978)

One of the most strategic responses to the fears raised by Saike-
wicz was the Dinnerstein case a few months later.60 Dinnerstein was a 
complaint for declaratory relief in probate court, filed by a physician 
at Newton-Wellesley Hospital at the urging of the hospital and its 
legal counsel,61 to test whether prior judicial authorization was re-
quired for the doctor to enter a no-code order for Mrs. Dinnerstein. 
The parties supporting this case all were under the impression that 
Saikewicz required prior judicial consent for a no-code order.62 The 
respondent was age 67 and suffered from end-stage Alzheimer’s dis-
ease compounded by a major stroke, resulting in a hopeless medical 
condition that was causing her great suffering. 

Instead of confirming the perceived unreasonableness of Saike-
wicz, Dinnerstein produced new confusion. Distinguishing its facts 
from those of Saikewicz on grounds that resuscitating Mrs. Din-
nerstein offered no hope of providing any “functioning existence for 
a period of months or years”— unlike the continuation of life that 
Mr. Saikewicz might have experienced — Dinnerstein held that no 
prior court approval was required for a doctor to enter a “no-code” 
order for Mrs. Dinnerstein.63 The rationale that the court applied 
to that distinction was that Mrs. Dinnerstein had no choice in the 

52. Id. at 752-53. The dates of the Saikewicz decision suggest the importance 
that the SJC attached to this ruling. It was a response to questions certified to 
the Appeals Court by the Probate Court judge that were answered by an order 
dated July 9, 1976. Saikewicz died, however, in September of that year, and 
the rescript did not issue until Nov. 28, 1977, more than a year after his death. 
Had it wanted to, the SJC had ample grounds to dismiss the appeal, rather than 
spend a year writing the rescript opinion, since the case in the Probate Court 
had become moot.
53. Id. at 759. (“[W]hether potentially life-prolonging treatment should be 
withheld from a person incapable of making his own decision . . . seem[s] to 
us to require the process of detached but passionate investigation and decision 
that forms the ideal on which the judicial branch of government was created. 
Achieving this ideal is our responsibility and that of the lower court, and is 
not to be entrusted to any other group purporting to represent the ‘morality 
and conscience of our society,’ no matter how highly motivated or impressively 
constituted”).
54. See In re Quinlan 70 N.J. 10 (1976). At the time of the decision in Quinlan, 
the respondent, Karen Quinlan, had been in a persistent vegetative state for 
approximately seven months, caused by two 15-minute periods of anoxia on the 
night of April 15, 1975. Her father, as guardian, sought authority to discontinue 
artificial life support. 
55. Id. at 50. 
56. See Superintendent of the Belchertown State School v. Saikewicz, 373 
Mass. 728, 758 (1977). (“We take a dim view of any attempt to shift the ultimate 
decision-making responsibility away from the duly established courts of proper 
jurisdiction to any committee, panel or group, ad hoc or permanent. Thus, we 
reject the approach adopted by the New Jersey Supreme Court in the Quinlan 
case of entrusting the decision whether to continue artificial life support to the 
patient's guardian, family, attending doctors, and hospital ‘ethics committee.’") 
The SJC’s focus on this part of the Quinlan decision explains its response, but 

Professor Annas, writing about a year after Saikewicz, argued convincingly 
that the SJC had misunderstood the New Jersey court’s analysis of the place 
of medical expertise in the decisional process, and that Quinlan and Saikewicz 
actually agree more than they disagree about the role of medicine in EOL cases.
57. For example, Arnold S. Reiman, M.D., editor of The New England Journal 
of Medicine, opined, "Above all, we must hope that the New Jersey, rather than 
the Massachusetts, judicial view of this matter will prevail in the rest of the 
country.” See A.S. Reiman, “The Saikewicz Decision: Judges as Physicians,” 
298 New England J. of Med. 508, 509 (1978). Further description of the 
controversy is offered at Annas, supra note 11, at 369-70.
58. See In the Matter of Shirley Dinnerstein, 6 Mass. App. Ct. 466, 470 
(1978). (“Saikewicz . . . has been interpreted by some in the medical profession 
as casting doubt upon the lawfulness of an order not to attempt resuscitation of 
an incompetent, terminally ill patient except where the entry of such an order 
has been previously determined by a Probate Court to be in the best interests 
of the patient.“) See also Matter of Spring, 380 Mass. 629, 634 (1980) (“It is 
reported that our Saikewicz decision was interpreted by some as requiring 
judicial approval before life-prolonging treatment could be withheld from an 
incompetent patient, even in cases of ‘brain death.’ [Citation omitted.]”)
59. See P.R. Carroll, “Who speaks for incompetent patients? The case of 
Joseph Saikewicz,” Trustee, Vol. 31(12), 19, 24 (1978). The author’s research 
of legislative history showed that these initiatives were discontinued in the next 
legislative session without ever being presented for a vote. 
60. See Dinnerstein, 6 Mass. App. Ct. 466. 
61. See Annas, supra note 11, at 392. The petition was supported as well by 
Mrs. Dinnerstein’s two children, one of whom was a physician in New York. 
See Dinnerstein, 6 Mass. App. Ct. at 469. All were under the perception that 
Saikewicz required prior judicial consent for a no-code order.
62. See Dinnerstein, 6 Mass. App. Ct. at 469.
63. See id. at 472.
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situation, because “choice” required “the availability of a treatment 
offering hope of restoration to normal, integrated, functioning, cog-
nitive existence.”64 

Although the outcome of Dinnerstein was approved in subse-
quent decisions,65 the argument that Mrs. Dinnerstein’s medical cir-
cumstances did not represent a “substantial question of choice”66 did 
not appear in any subsequent opinions, almost certainly because it 
was too subjective to serve as a general rule.67 Many would consider 
the manner in which one is allowed to die enough of a choice to seek 
judicial relief, especially if someone is trying to take it away.68 Spring 
declared Dinnerstein “consistent” with Saikewicz, but indicated dis-
approval of unspecified reasoning in the lower court decision.69 

Dinnerstein was hailed by some in the medical profession as a 
de-facto reversal of Saikewicz, apparently based upon the fact that 
the decision was not appealed to the SJC.70 The Spring decision two 
years later clarified that Saikewicz had not been reversed, but did 
not reconcile the reasoning of the two decisions.71 As a result, Din-
nerstein did not resolve the controversy over the role of the medical 
profession in EOL treatment decisions generally, or in DNR/DNI 
consent specifically.

3. In the Matter of Spring, 380 Mass. 629 (1980)

Two years after Dinnerstein, the SJC issued an opinion in an-
other EOL case involving an incapacitated respondent for whom 
treatment had been discontinued, under circumstances remarkably 

similar to Saikewicz.72 Spring gained traction toward a procedure 
for such cases that would be more generally applicable than either 
Saikewicz or Dinnerstein.

The Spring decision eludes simple summation. Much of the opin-
ion is dicta addressing law and procedure that were highly relevant 
to EOL decision-making generally, but not to Mr. Spring’s situation 
specifically.73 The holding itself simply approves the probate judge’s 
order that Mr. Spring’s dialysis treatments could be discontinued, 
because the intrusive treatments were intolerable to him as a result 
of his dementia, and there was no hope of recovery or cessation of 
his distress.74 

The Spring court was acutely aware of the controversy within 
the medical and health law community that had been stirred up by 
Saikewicz and Dinnerstein.75 The obvious purpose of offering exten-
sive dicta in the opinion was to lower the temperature. Necessarily 
oversimplified, the Spring court’s response to the controversy was as 
follows:

(1) There is no legal requirement of a court order before 
making an EOL medical decision for an IP, and Saike-
wicz did not hold otherwise;76 

(2) The Dinnerstein decision was correct and not in con-
flict with Saikewicz, though some of its reasoning (not 
specified) was disapproved;77 

64. See In the Matter of Shirley Dinnerstein, 6 Mass. App. Ct. 466, 474 (1978). 
The Appeals Court’s reliance on the absence of a “choice” for Mrs. Dinnerstein 
misconstrued the discussion of that consideration in Superintendent of the 
Belchertown State School v. Saikewicz, 373 Mass. 728, 737-38, 745 (1977). 
Saikewicz raised the question of whether the state’s interests in preserving life 
were so compelling that Mr. Saikewicz’ personal choice could not control the 
outcome. See id. It did not ask the question of whether a restoration of the 
IP’s normal, sapient existence itself was a possible medical option. The fact that 
“choice” was introduced with such a different meaning may have led to the 
partial disapproval of Dinnerstein’s reasoning two years later in Spring, 380 
Mass. 629, 635 (1980) (See Note 69, infra.). A comparison of facts and outcomes 
in Quinlan, 70 N.J. 10 (1976), and Saikewicz, supra, suggests that the potential 
medical outcome should, in fact, be a decisive determinant of the need for 
judicial intervention in EOL cases, since prognosis determines whether there are 
legal, and not just medical, questions in play. See Annas, supra note 11, at 383-
85. Framing the issue as “choice” vs. “no choice,” however, is an overstatement, 
and cannot provide adequate grounds for judicial policy in this area.
65. See Spring, 380 Mass. at 635.
66. See Dinnerstein, 6 Mass. App. Ct. at 473.
67. Having staked its argument to the “choice” construct, the Dinnerstein 
court added qualifiers — “substantial” and “significant” — in order to preserve 
the difference with Saikewicz: “The case does not, therefore, present the type 
of significant treatment choice . . . which the court in the Saikewicz case had 
in mind when it required judicial approval of a negative decision.” (emphasis 
supplied). Dinnerstein, 6 Mass. App. Ct. at 474-75. Adding qualifiers to suggest 
more intense circumstances only increased the subjectivity of the standard being 
applied.
68. See Custody of a Minor, 385 Mass. 697, 711 (1982). (“In a ‘no code’ case, 
the question is not of life or death but the manner of dying and what ‘measures 
are appropriate to ease the imminent passing of an irreversibly, terminally ill 
patient in light of the patient's history and condition.’ [Citation omitted]”).
69. See Spring, 380 Mass. at 635 (“Without approving all that is said in the 
opinion of the Appeals Court, we think the result reached on the facts shown in 
that case was consistent with our holding in the Saikewicz case.”). We are left to 
wonder if the focus on “choice” is what the court disapproved. Another element 
of the decision that would seem to be a good candidate for disapproval was the 

apparent deference to medicine that the Dinnerstein court felt was appropriate 
when no choice meriting judicial intervention was evident. See 6 Mass. App. Ct. 
at 475.
70. See Annas, supra note 11, at 392. 
71. See id. at 393-94.
72. Matter of Spring, 383 Mass. 629 (1980). The issue presented was whether 
to administer physically noxious and painful dialysis treatments to an elderly 
man whose kidney disease was terminal, and who had lost mental capacity to 
understand the reasons for treatment. Spring approved both the outcome and 
the procedure that had been followed in issuing a court order authorizing the 
temporary guardian to discontinue Mr. Spring’s dialysis. Id. at 634.
73. The procedural history of the case is so complex that it frankly is difficult 
to find the actual holding. The Probate Court decision that Spring approved was 
not even the final decision in the case. After the court issued an order in January 
1980 approving the decision of the Probate Court’s order in July 1979 and 
promising a rescript, the guardian ad litem noticed that there had never been 
an adjudication of incapacity, and Mr. Spring’s dialysis was started up again 
while evidence was gathered for another hearing. Mr. Spring died in April 1980, 
before the capacity hearing could be held. See id. at 631, n.1. The promised 
rescript of the January 1980 order issued in May of that year.
74. Were he to be treated, Mr. Spring could have lived, and suffered, for 
months. See Spring, 380 Mass. at 632, 640-41.
75. See id. at 634. (noting that, while there was “something approaching 
consensus” about the use of substituted judgment to decide treatment for IPs, 
“[t]he procedure to be followed in such cases . . . has been more controversial”); 
See also id. at 636 (approving the decision to petition for a court order because 
“the governing law and its application to the situation presented were in serious 
doubt”). The fact that the court issued a decision at all further suggests that it 
felt the need for guidance on both legal and procedural standards for substituted 
judgment. As in Saikewicz, the death of the respondent during the pendency 
of the appeal, see id. at 631, n.1, would have given the court grounds to forgo a 
written opinion if so inclined. Cf. Mass. Gen. Laws c. 211, § 8 (malegislature.
gov/Laws/GeneralLaws, 2021) (statute authorizing rescript opinions).
76. See Spring, 380 Mass. at 634-635.
77. See id. at 635.

http://malegislature.gov/Laws/GeneralLaws
http://malegislature.gov/Laws/GeneralLaws
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(3) The court does not delegate to any “any committee, 
panel or group, ad hoc or permanent,” the responsibil-
ity (or authority) for EOL decision-making;78 

(4) The courts shall hear petitions for court orders to de-
cide treatment for an IP, when “properly presented 
with the legal question”;79

(5) The decision to seek a court order should weigh rel-
evant circumstances, for which a list of considerations 
— neither exhaustive nor required per se — is offered 
to help guide such decisions;80 

(6) A prior court order does not offer medical providers 
immunity from liability, nor does the failure to obtain 
an order create grounds for liability: in short, insula-
tion from malpractice liability has no place in the deci-
sion of whether or not to seek a court order;81 and

(7) There is “responsible opinion” that guardians have au-
thority to consent to all treatment for an IP, and in 
light of the jurisprudence for substituted judgment, 
they must apply the principles and standards of substi-
tuted judgment in doing so.82

The opinion offers little to explain why each of these points was 
important, but it is not difficult to trace the connections. Together 
they form a sensible, practical and responsible judicial policy: au-
thority to resolve legal questions about medical treatment for IPs 
ultimately rests with the courts, but not every such decision is a 
matter that requires a legal determination; and in fact, parties who 
are in a position to request judicial intervention should think care-
fully, before doing so, about whether the circumstances actually call 
for a legal determination. In particular, the court discouraged doc-
tors and hospitals (or their legal counsel) from petitioning for court 

orders in hopes of being immunized thereby from legal liability for 
treating (or not treating) the IP.83

In addition to its general views of law and procedure, the Spring 
opinion called attention to the idea that guardians may have author-
ity to make medical decisions for an IP without a court order. It 
stopped short of an endorsement, but implicitly the court viewed the 
vesting of such authority as reasonable.84 

The attention that Spring gave to the question of whether a court 
order was needed was a direct response to the uncertainty about that 
issue that remained after Saikewicz and Dinnerstein. Spring recog-
nized a procedural gap and sought to supply the needed guidance. 
Moreover, the court’s suggestion of factors to be weighed embraced 
the full complexity of medical and legal circumstances that may im-
pact need for a judicial determination.85 It effectively established the 
principle that consideration of where and by whom the IP’s choice 
will be decided is a decision separate from the substituted judgment 
determination itself. This pre-decision review procedure and some 
of its specific factors86 are cited frequently in substituted judgment 
cases decided after Spring, including consent to antipsychotic medi-
cations,87 DNR/DNI consent,88 and other medical decisions.89 

The guidance in Spring has not, however, been of much practical 
help beyond the bench itself in EOL treatment decisions. Although 
it has helped courts to enunciate more clearly why cases belong 
there,90 it has not produced consistency in the acceptance of consent 
by a guardian or any other representative of the IP in even the most 
acute DNR/DNI circumstance, nor has it achieved consensus as to 
what ought to be the practice. 

Probably the aspects of Spring that most limited its effectiveness 
were (1) that it was far too broad, neither limiting the number or 
kinds of considerations that might be weighed, nor offering stan-
dards to judge the significance of the specific facts of any one of 
them;91 and (2) that it did not specify a non-judicial actor to be in 

78. See id. at 635, 639.
79. See id. at 639.
80. If each consideration is numbered separately, the list had 15 factors: 
(1) extent of mental impairment; (2) whether the IP is in state custody; (3) 
prognosis without proposed treatment; (4) prognosis with proposed treatment; 
(5) complexity, risk and novelty of proposed treatment; (6) possible side effects; 
(7) IP’s level of understanding and probable reaction; (8) urgency of decision; 
(9) consent of the IP; (10) consent of a spouse; (11) consent of a guardian; 
(12) the good faith of those who participate in the decision; (13) the clarity of 
professional opinion as to what is good medical practice; (14) the interests of 
third persons; and (15) administrative requirements of any institution involved. 
See Matter of Spring, 380 Mass. 629, 637 (1980).
81. See id. at 637-39.
82. See id. at 638 (“[W]e seem to have no binding precedent as to liability 
for medical treatment of an incompetent patient as to the extent of the 
authority of a guardian in the absence of an explicit grant by the court. There 
is responsible opinion, however, that a duly appointed guardian of the person 
may give effective consent for the ward to undergo whatever medical treatment 
the guardian believes will be in the ward's best interest. (Citations omitted.) 
Under the "substituted judgment" doctrine of the Saikewicz case, however, the 
guardian, like the court, must seek to identify and effectuate the actual values 
and preferences of the ward. (Citation omitted)”).
83. This theme was repeated 12 years later in Care of Beth, 412 Mass. 188, 193 
(1992). It does not appear to be a major theme today, having been overtaken by 
concerns about costs, care rationing and risks of bias.
84. See Spring, 380 Mass. at 638. One might speculate that, had it taken a 

position on the idea that guardians have such authority, the court potentially 
would have introduced a new source of controversy into an opinion manifestly 
aimed at calming the waters for exercises of substituted judgment, and that such 
concerns would have constrained the opinion.
85. See Matter of Spring, 380 Mass. 629, 637 (1980).
86. Spring did not intend the list of factors to be a minimum requirement or 
a maximum set of considerations. 380 Mass. at 637 (“We are not called upon 
to decide what combination of circumstances makes prior court approval 
necessary or desirable, even on the facts of the case before us. Moreover, since 
the scientific underpinnings of medical practice and opinion are in a constant 
state of development, our opinion as to a particular set of facts may not be a 
reliable guide to the proper solution of a future medical problem.”).
87. See Guardianship of Richard Roe, Third, 383 Mass. 415, 436 (1981); 
Rogers v. Comm’r of the Dept. of Mental Health, 390 Mass. 489, 503 (1983).
88. See Custody of a Minor (No. 1), 385 Mass. 697, 709 (1982); Care of Beth, 
412 Mass. 188, 194 (1992).
89. See, e.g., Matter of Moe, 385 Mass. 555, 559 (1982) (sterilization).
90. No case was found that had cited Spring in support of a finding that a 
petition for a determination of substituted judgment should not have been filed, 
because a court order was not necessary. 
91. For example, in mentioning consideration of the medical prognosis, 
Spring gives no indication of what kind of prognosis weighs in favor of judicial 
resolution, and what kind weighs against it. Judges and courts are fine with 
such open-ended procedure, but most of the other parties interested in knowing 
whether a court order is required feel neither competent nor authorized to 
decide on the basis of such general and vague guidance.
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charge of identifying relevant circumstances, weighing them, and 
deciding whether they add up to a need for adjudication.92 Absent 
the designation of clear standards and a decision-maker, cases con-
tinued to end up in court. Many of these filings plausibly occurred 
not because there was a legal issue that needed judicial resolution, 
but because no interested party felt able to decide whether a court 
order was needed, or if able, had cognizable authority to decide that 
it was not. 

B. Procedure for Substituted Judgment After Spring: 
Bifurcation, Guardians and the “Extraordinary 
Treatment” Standard

During the five-year period following the Spring opinion, its pre-
decision review procedure for substituted judgment became settled 
practice for the courts. But this development had the paradoxical 
effect of splitting such procedure into two readily distinguishable 
paths to the determination: one path for treatment decisions that al-
ways require formal adjudication;93 and another approach, for which 
the need, if any, for formal judicial process must be decided case-
by-case, by selecting relevant circumstances and weighing those fac-
tors.94 

For lack of any other (or better) known terminology, this dis-
cussion will refer to these two procedural approaches, respectively, 
as the “formal track“ and the “conditional track.” Both approaches 
trace their origins to the opinion and examples of criteria presented 
by the Spring decision.95 

1. The Formal Track: Roe, Moe and Rogers

Roe was the first case to address consent to antipsychotic medi-
cation, and Rogers (by far the better-known case) took up the same 
issue, distinguished only by the fact that the IP in that case was 
institutionalized.96 Between these holdings, Moe was issued on the 
question of consent to involuntary sterilization for an IP with a 

developmental disability.97 All three decisions presented some form 
of the pre-decision review indicated by Spring, but each held ulti-
mately that the treatment decision, per se, could be made only by a 
court of competent jurisdiction.

The common elements that appeared to link the formal track 
cases were that the treatment at issue was non-emergency care; that 
it was highly intrusive and potentially life-changing; and that nei-
ther death nor a permanent unconscious condition was imminent 
for the IP. Antipsychotic medications, for example, had such pre-
dictably sedating and mind-altering effects that they were deemed 
a “chemical restraint” on an individual who otherwise was capable 
of many life choices for the foreseeable future.98 Sterilization was 
characterized as an extremely intrusive surgery that needs no ex-
planation to qualify as “extraordinary.”99 Other treatments that fall 
into the same class might be electro-convulsive therapy (ECT), an 
organ transplant, amputation of a limb, or commitment to a mental 
hospital. An end to life, defined either as death or as a hopeless loss 
of normal cognitive existence, is not an issue in such circumstances.

The courts had no difficulty identifying these decisions as “ex-
traordinary medical treatment,” and finding that characterization 
to be consistent with the ruling that only a court could authorize an 
IP’s consent to it. Increasingly, the cases held that formal adjudica-
tion was required because the treatment was extraordinary.100 This 
reasoning, however, has been problematic outside of the sharply de-
fined medical circumstances at issue in the formal track cases.101 

In the EOL context, the circumstances that make a treatment 
ordinary or extraordinary can vary so much from case to case that 
imposing such a characterization as a standard can be arbitrary. 
“Heroic” measures to resuscitate, or artificial life support, for exam-
ple, are commonly referred to as “extraordinary” treatments.102 But 
these so-called “heroic” measures are completely ordinary if the IP 
is an otherwise healthy individual who is suffering through a tempo-
rary, but severe illness, such as an aggressive pneumonia. It would be 

92. This fact seems remarkable, in view of the court’s comments about the 
possible authority of guardians, as well as the procedural rule instituted by 
Saikewicz, that the first step in addressing a substituted judgment matter of 
its kind (which was an EOL decision) is to petition for the appointment of a 
guardian. See Superintendent of the Belchertown State School v. Saikewicz, 373 
Mass. 728, 756 (1977).
93. See Guardianship of Richard Roe, Third, 383 Mass. 415, 454 (1981); Moe, 
385 Mass. at 559; Rogers v. Comm’r of the Dept. of Mental Health, 390 Mass. 
489, 504 (1983).
94. See Custody of a Minor (No. 1), 385 Mass. 697, 709 (1982); Brophy v. New 
England Sinai Hosp., Inc., 398 Mass. 417, 419 (1986); Care of Beth, 412 Mass. 
188, 194 (1992).
95. See Care of Beth, 412 Mass. 188, 194 (1992); Brophy v. New England 
Sinai Hosp., Inc., 398 Mass. 417, 419 (1986); Rogers v. Comm’r of the Dept. of 
Mental Health, 390 Mass. 489, 504 (1983); Custody of a Minor (No. 1), 385 
Mass. 697, 709 (1982); Moe, 385 Mass. at 559; Guardianship of Richard Roe, 
Third, 383 Mass. 415, 454 (1981). 
96. See Rogers, 390 Mass. at 502.
97. See Matter of Moe, 385 Mass. 555, 557 (1982).
98. See Roe, 383 Mass. at 451.
99. See Moe, 385 Mass. at 559.
100. See Guardianship of Richard Roe, Third, 383 Mass. 415, 434 (1981) 
(“We have in the past stated our preference for judicial resolution of certain 
legal issues arising from proposed extraordinary medical treatment. [Citing 

Saikewicz, 373 Mass. at 759 and Spring¸ 385 Mass. at 635]”); Moe, 385 Mass. 
at 559 (“[O]ur prior cases have established that prior judicial approval is 
required before a guardian may consent to administering or withholding of 
proposed extraordinary medical treatment. [Citing Roe, supra, inter alia.] Since 
sterilization is an extraordinary and highly intrusive from of medical treatment 
. . . a guardian must obtain a proper judicial order for the procedure before he 
or she can validly consent to it.”; Rogers, 390 Mass. at 501 (“’[O]ur prior cases 
have established that prior judicial approval is required before a guardian may 
consent to administering or withholding of proposed extraordinary medical 
treatment.’ [Citing and quoting Moe, supra.] Since we have decided that 
treatment with antipsychotic drugs is such an extraordinary treatment [citing 
and quoting Roe, supra note 16], we necessarily conclude that court approval 
is mandatory before forcible medication of an incompetent patient with those 
drugs in a nonemergency situation can take place.”).
101. The use of the term “extraordinary” in all of the formal track arguably 
derives from an original misreading of Saikewicz and Spring. Roe’s citation to 
those cases was inaccurate: Spring did not use the term “extraordinary” at all, and 
it pointedly noted that “neither the Saikewicz case nor the present case presented 
any issue as to the legal consequences of action taken without court approval.” 
See Matter of Spring, 380 Mass. 629, 634 (1980). All of the subsequent citations 
to prior cases continue and magnify this original error. See Rogers v. Comm’r 
of the Dept. of Mental Health, 390 Mass. 489, 504 (1983); Guardianship of 
Richard Roe, Third, 383 Mass. 415, 454 (1981); Moe, 385 Mass. at 559. 
102. See, e.g., Care of Beth, 412 Mass. 188, 189, 191, 192, 196 and 199, n.1 
(1992).
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extraordinary not to administer treatment in such cases. Conversely, 
a decision to forgo life support might be deemed “ordinary” for a 
97-year-old with end-stage chronic obstructive pulmonary disease, 
or a person of any age in a persistent vegetative state.103 When EOL 
treatment is at issue, the extraordinary/ordinary construct thus is 
not dispositive and should not be the sole, or even a major, determi-
nant of the outcome.104 

Procedure for DNR/DNI consent has been especially affected 
by the mistaken view that withholding treatment is per se “extraor-
dinary.” As indicated, it is far from clear that a no-code order would 
be extraordinary for an IP who is close to death and has a well-
established history of declaring a wish not to be resuscitated.105 

When the treatment does not concern EOL circumstances, the 
meaning of “extraordinary treatment” may be more objective, in 
the sense that highly intrusive treatment is inherently a weightier 
decision than less invasive treatment. This appears to have been the 
assumption in the formal track cases. Perhaps because the medical 
questions in those cases conformed to this more objective meaning 
of “extraordinary,” two of the three formal track cases were filed 
by guardians, rather than by medical providers. The third (Rogers) 
reached the issue of a guardian’s authority, even though procedur-
ally it was answering questions certified to the SJC by the First Cir-
cuit Court of Appeals.106 All three decisions therefore addressed not 
only the substituted judgment determination, but also the authority 
(or lack of it) of guardians to consent without a court order.107 

All three cases concluded that a guardian should not make the 
determination. In so ruling, however, the Roe court framed the chal-
lenge of deciding where the authority should lie very cogently and 
concisely:

There is no bright line dividing those decisions which 
are (and ought to be) made by a guardian, from those 
for which a judicial determination is necessary.108 The 
tension which makes such a line so difficult to draw is 
apparent. There is an obvious need for broad, flexible, 
and responsive guardianship powers, but simultane-
ously there is a need to avoid the serious consequences 
accompanying a well-intentioned but mistaken exercise 
of those powers in making certain medical treatment 

decisions.109

It should be recalled that this statement appears in a case that 
adjudicates consent to antipsychotic medication, a treatment that 
easily is classified as “extraordinary” medical care. The challenge of 
deciding procedure for EOL treatment, most which is not so easily 
classified on that spectrum, is by comparison significantly greater. 
These are the cases that necessarily take the conditional track ap-
proach.

2. The Conditional Track: Spring, Custody of a Minor (1), 
and Care of Beth

The “conditional track” refers simply to the procedure that 
Spring suggested, and subsequent cases have followed, for ascertain-
ing the consent of an IP to medical treatment that is not subject to 
binding legal precedent to bring the matter to a judge. Since binding 
precedent has been limited by the cases themselves to specific deci-
sion types,110 the universe of consequential medical care that may 
be offered to an IP thus is separated into formal track decisions and 
everything else. Not surprisingly, the “everything else” consists en-
tirely of EOL treatment decisions, although not necessarily DNR/
DNI consent.

Conditional track cases should be approached, based on Spring 
and the cases that followed, as a two-step decision. The first decision 
is whether a judicial forum is required; the second decision is the 
determination of substituted judgment itself, either by the court or, 
if judicial resolution is not required, by someone else.111 

The rub in this analysis is twofold. First, there is no substan-
tive guidance, other than dicta in a few cases, to guide non-judicial 
parties in responsible determinations of whether adjudication is 
required. Second, no one has figured out who, if not a judge, the 
“someone else” should be, and no court has clarified the matter.

A guardian’s role in the pre-decision review step is not distinctly 
defined in the conditional track; the leading opinions appear to in-
clude guardians as a part of the process, but they do not identify a 
special role. The implication is that the decision lands in the lap of 
the medical provider, and that a guardian should participate as one 
voice among several whose consent is material to the decision. The 

103. See, e.g., Brophy v. New England Sinai Hosp., Inc., 398 Mass. 417, 437-38 
(1986). The opposite also can occur, where an “ordinary” treatment becomes 
“extraordinary” in the circumstances. For example, the chemotherapy at issue 
in Saikewicz was not inherently an extraordinary medical option. The opinion 
discussed evidence in the Probate Court that most people with Mr. Saikewicz’ 
illness would want the treatment. See Superintendent of the Belchertown 
State School v. Saikewicz, 373 Mass. 728, 753 (1977). What made the issue 
extraordinary was that Mr. Saikewicz likely would suffer severely from the 
side effects of the therapy, because of his cognitive inability to know what was 
happening to him. See id. at 750. The alternative — to withhold the treatment 
— also qualified as extraordinary, insofar as the idea of forgoing treatment with 
a low, but measurable, chance of causing remission of the cancer inherently is 
an extraordinary proposal. If those circumstances had not been present, there 
would be no reason to consider the treatment extraordinary.
104. See Brophy, 398 Mass. at 437-438.
105. Formal track procedure for such cases is contrary to the jurisprudence. See 
Care of Beth, 412 Mass. at 193. If the IP were resuscitated during the pendency 
of a hearing to authorize a no-code order in such a case, the intent of the law to 
respect the preferences of the IP would be soundly defeated. See id.

106. Cf. Rogers v. Okin, 634 F.2d 650, 653 n.1 (1st Cir. 1980), vacated and 
remanded sub nom.; Mills v. Rogers, 457 U.S. 291 (1982).
107. See Rogers v. Comm’r of the Dept. of Mental Health, 390 Mass. 489, 504 
(1983); Guardianship of Richard Roe, Third, 383 Mass. 415, 432 (1981); Matter 
of Moe, 385 Mass. 555, 556 (1982).
108. The proof, of course, lies in the obvious exception to this statement, of 
which Roe itself is the first example: binding judicial precedent does create a 
bright line, which compels certain medical treatment for an IP to be authorized 
by a court.
109. Roe, 383 Mass. at 435.
110. See, e.g., Roe, 383 Mass. at 454 (“We wish to emphasize as well that in this 
case we treat the ward's right to a determination only in so far as it concerns 
antipsychotic medication. The spectrum of medical care available to individuals 
and the diverse circumstances in which it may be administered do not permit 
us to make universal rules in anticipation of cases involving different treatment 
or different circumstances. Even when a medical treatment decision is confined 
to a single set of circumstances, it is often difficult to formulate and apply a 
uniform and predictable standard.”
111. See Matter of Spring, 380 Mass. 629, 637 (1980).
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exemplary listing of considerations offered in Spring, for example, 
implicitly is directed to the medical provider, since no other party is 
identified to perform the necessary weighing and balancing.112 Care 
of Beth is more direct, noting that if hospitals are handling DNR/
DNI decisions with due care, few will come before the court; but 
it stops short of actually approving anything that hospitals or doc-
tors might do in such cases.113 This apparent deflection of decisional 
responsibility to the medical profession seems to fly squarely in the 
face of the SJC’s insistence that it disapproved of any “shift of ulti-
mate responsibility away from the courts” in matters of substituted 
judgment.114 

The juxtaposition of ambivalence toward the role of the medical 
profession and a lack of clarity about the role of guardians in con-
ditional track cases raises the possibility that there is some logic by 
which these two matters are related. Specifically, does the failure to 
clarify the role of a guardian result in a conflicted view of the role 
of the medical profession? Or, equally possible, does ambivalence 
about whether courts or doctors should decide EOL treatment for 
IPs result in a failure to clarify the role of guardians? 

C. Adjusting Focus: What is the Controversy Really About?

What the conditional track decisions do not say openly, yet tac-
itly acknowledge, is that some EOL decisions are, in fact, so much 
matters of medical judgment that the courts do not assert authority 
for the decision. The only case that made that argument overtly — 
Dinnerstein115 — did so without offering a clear rationale that was 
consistent with the contrary position taken in Saikewicz.116 Care of 
Beth does not even attempt to provide a rationale for acknowledging 
essentially the views of Dinnerstein, without actually approving of 
deference in principle.117 

This history leaves the jurisprudence in need of a standard or 
a process to explain why judicial oversight may not be required 
in some EOL contexts, without ignoring long-standing principles 
against handing off these decisions to the medical profession as a 

matter of course. It is evident that the pre-decision review intro-
duced by Spring has not been sufficient as a standard (or as a process 
to generate case-specific standards, which may have been what was 
intended).118 It is not an overstatement to point out that the absence 
of such a standard or process is an important reason for inconsistent 
practice and an appearance of arbitrariness in the procedures fol-
lowed for DNR/DNI consent for IPs in Massachusetts. 

It was suggested shortly after the Saikewicz and Dinnerstein deci-
sions that a legally sound standard to distinguish cases that require 
judicial process from those that do not could be found in the medi-
cal prognosis:

[W]hen a patient's condition is "hopeless," or when 
he or she has "no reasonable possibility of returning 
to a cognitive, sapient state," the state can never dem-
onstrate an interest compelling enough to outweigh 
the patient's constitutional right to refuse treatment 
as exercised by a legal guardian. Therefore, there is no 
reason to require that the legal guardian seek court 
approval before exercising the incompetent's right to 
refuse treatment, especially if the courts believe all or 
almost all persons so situated would refuse treatment 
if they could. Likewise, if there is a reasonable chance 
that the patient will return to normalcy, and the case 
is an emergency, treatment should always be started, 
because of the state's compelling interest in the preser-
vation of life, without any resort to the courts. It is the 
cases between these extremes for which neither court 
offers much guidance.119 

The connection between a hopeless medical prognosis and the 
diminution of state interests in the treatment decision has been 
borne out in all of the EOL cases reviewed in this article, all but one 
of which presented medical facts indicating no prospect that the IP 
would regain a normal120 cognitive, functioning existence, and none 

112. 380 Mass. at 636-637. The consent of the medical provider is not 
mentioned, which seems appropriate, since the provider is the one who needs 
consent. But unless another party is identified to evaluate the factors, the 
one receiving consent remains the party who evaluates its adequacy. The line 
between evaluating the adequacy of consent and simply making the decision is, 
to say the least, blurry.
113. 412 Mass. at 193-194. (“Generally, ‘no code’ orders do not require judicial 
oversight. [Citations omitted.] Courts should not be in the business of reviewing 
uncontroversial "no-code" cases simply because doctors and hospitals seek to 
shield themselves from liability. [Citation omitted.] . . . ‘If hospitals ensure that 
decision making practices are reasonable and that internal review and advice are 
readily available, decisions concerning resuscitation will seldom need to come 
before courts.’" [Citation omitted.] See also id., Note 9 (“A growing number 
of government institutions, medical societies and hospitals, in an effort to 
provide patient protection and uniform procedures, have promulgated internal 
guidelines regarding the entry of ‘no code’ orders. These guidelines usually 
include a rebuttable presumption against seeking judicial authorization for ‘no 
code’ orders.”).
114. See Spring, 380 Mass. at 639. (reaffirming the strong position taken in 
Saikewicz against delegating EOL treatment decisions to medical experts or 
ethics panels).
115. See In the Matter of Shirley Dinnerstein, 6 Mass. App. Ct. 466, 475 (1978). 
(“This case . . . presents a question peculiarly within the competence of the 
medical profession of what measures are appropriate to ease the imminent 

passing of an irreversibly, terminally ill patient in light of the patient's history 
and condition and the wishes of her family. [Footnote omitted.] That question 
is not one for judicial decision, but one for the attending physician.”).
116. Dinnerstein distinguished its facts on the basis of the absence of any hope of 
recovery for Mrs. Dinnerstein, which was marginally less so for Mr. Saikewicz. 
But it concluded that hopelessness meant that there was no choice in the matter, 
which is not accurate. It is a different choice — how to die, rather than whether 
to live, even if only for a short time, cf. Matter of Conroy, 98 N.J. 321, 351 
(1985) — but it is still a choice, and the jurisprudence needs to account for it.
117. See Care of Beth, 412 Mass. 188, 193-94 (1992). It is worth noticing that 
the substituted judgment at issue in both Dinnerstein and Care of Beth was 
whether to consent to a DNR/DNI order.
118. See Matter of Spring, 380 Mass. 629, 637 (1980). (suggesting that “at least” 
the listed circumstances be considered, and concluding that “our opinion as to 
a particular set of facts may not be a reliable guide to the proper solution of a 
future medical problem”).
119. See Annas, supra note 11, at 383-84. Prof. Annas compared Saikewicz 
with New Jersey’s Quinlan case, not with Dinnerstein; but the substitution of 
cases for purposes of this argument is apt. Dinnerstein and Quinlan shared the 
medical circumstance of a hopeless prognosis for the IP.
120. The meaning of “normal” has not been analyzed in the cases, but there is 
no suggestion that it means anything other than what was normal for the IP 
prior to the medical events that caused the prognosis to be considered hopeless.
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of which found state interests to override the IP’s right to refuse 
treatment under those circumstances.121 

The question raised by this additional history is whether the 
relationship between a hopeless prognosis and the diminution of 
state interests that might otherwise influence the outcome is clear 
enough, and reliable enough, to serve in place of the Spring factors as 
a standard for making the pre-decision choice of process suggested 
by Spring and reiterated more forcefully in Care of Beth. The pros-
pect that it might be so is very attractive, for at least three reasons.

First, the question of who can carry out a pre-decision review 
— an answer to which is essential to the effectiveness of the Spring 
dicta — could be answered by assigning the review, as Professor 
George J. Annas suggested, to the duties of a guardian. Critical to 
this suggestion is the assumption that guardians can be directed to 
confirm and verify a medical prognosis of hopelessness before acting 
upon it, and that additional safeguards can be added to the process 
to control for matters of serious ethical concern that exist whenever 
there is consideration of not treating an IP who belongs to a pro-
tected class. These concerns are discussed in Part IV, infra.

Second, the stubborn ambivalence of the jurisprudence as to the 
legitimate role of the medical profession would be substantially re-
duced if duly appointed guardians were able to act under clear guid-
ance to oversee a pre-decision review of proper process. Providers 
would make the medical decision about prognosis but would have 
no other formal influence on the determination of substituted judg-
ment. 

Third, the entire system would develop a transparency that is 

wholly missing from the current system. Care of Beth, in fact, is 
remarkable for its apparent unconcern about giving what amounted 
to carte blanche to the medical profession to go on making EOL 
decisions for IPs. Notwithstanding substantial work (on the part 
of hospitals in particular) to integrate the principles of substituted 
judgment into their handling of EOL medical interventions, and 
without suggesting any shortage of integrity or seriousness of pur-
pose in the approach of medical providers to these issues, it simply 
is not the case that doctors today are less vulnerable than they were 
40 years ago to fears of liability, conflicts of interest or unconscious 
bias, and we should not expect them to be so.

The argument that state interests are not weighed as heavily in 
the context of a hopeless medical prognosis has appeared, in much 
the form articulated by Professor Annas, in the jurisprudence of 
substituted judgment in Massachusetts.122 Analytically, the case for 
not going to court if the prognosis is hopeless rests on the principle 
that legal questions do not arise in the determination of substituted 
judgment unless some interest other than the IP’s is at stake. The 
argument that no other interests can co-exist with a hopeless prog-
nosis is that there is no future functional existence to which the 
interests of society or any of its members legitimately can attach. 
The only question then is whether the IP would exercise his or her 
right to refuse treatment.123 Particularly in the case of DNR/DNI 
consent, the choice thus is reduced to a personal decision of how 
death will occur, a decision that most would agree is outside the 
scope of legal judgments or social mores of the kind that courts were 
intended to apply.124 

121. See: 
 Spring, 380 Mass. at 632. (“The treatment [at issue] did not cause a 
remission of the disease or restore him even temporarily to a normal, cognitive, 
integrated, functioning existence, but simply kept him alive”) and 634 
(affirming determination of substituted judgment that IP would refuse dialysis, 
and that it was correct to refuse treatment on that basis).
 Custody of a Minor (No. 1), 385 Mass. 697, 712 (1982). (facts showed no 
“medical treatment for effectuating even a temporary cure or relief from the 
child's condition”) and 714 (affirming determination of substituted judgment 
that IP would consent to no-code order, and directing implementation).
 Brophy v. New England Sinai Hosp., Inc., 398 Mass. 417, 425 (1986). 
(“it is highly unlikely that he will ever regain cognitive behavior, the ability 
to communicate, or the capability of interacting purposefully with his 
environment”) and 441 (affirming determination of substituted judgement to 
remove feeding tube, and authorizing guardian to direct new hospital to do so).
 Matter of Moe, 385 Mass. 555, 515 (1982). (IP was 33 years old, profoundly 
disabled and in a persistent vegetative state from which “there is no hope for a 
reversal”); Moe, 385 Mass. at 525 (affirming determination and implementation 
of substituted judgment to remove feed tube).
 Care of Beth, 412 Mass. 188, 196 (1992). (prognosis for child was terminal 
because of the untreatable “`brain-dead' condition. . . . [A]t best [she] will live for 
an indefinite period in a vegetative coma . . . and as to the brain damage itself the 
prognosis is hopeless." (quoting trial judge) and 198 (affirming determination 
and implementation of substituted judgment to consent to DNR/DNI order).
 Cf. In the Matter of Shirley Dinnerstein, 6 Mass. App. Ct. 466, 474 
(1978). (holding, without reaching question of substituted judgment, that 
a no-code order could be written because there was no “treatment offering 
hope of restoration to normal, integrated, functioning, cognitive existence”); 
Superintendent of the Belchertown State School v. Saikewicz, 373 Mass. 728 
(1977). (IP apparently could have achieved up to 13 months of remission from 
his leukemia if treatments were administered, but state interests still were not 

sufficient to overcome IP’s right to refuse treatment).
 It is also true, unfortunately, that little guidance for less extreme clinical 
circumstances has been provided by the cases.
122. See Brophy, 398 Mass. at 433. (“[T]he State's interest in preserving life is 
very high when ‘human life [can] be saved where the affliction is curable.’ [citing 
Saikewicz, 373 Mass. at 742.] That interest wanes when the underlying affliction 
is incurable and would ‘soon cause death regardless of any medical treatment.’ 
[Citations omitted.] The calculus shifts when the issue is not ‘whether, but 
when, for how long, and at what cost to the individual that life may be briefly 
extended.’”); Care of Beth, 412 Mass. at 198. (same, citing Saikewicz¸ supra.) 
and In the Matter of Spring, 8 Mass. App. Ct. 831, 845-46. ("The general 
State interest in the preservation of life . . . carries far less weight where the 
patient is approaching the end of his normal life span, where his afflictions are 
incapacitating, and where the best that medicine can offer is an extension of 
suffering.").
123. See Annas, supra note 11, at 383-84. 
124. See Custody of a Minor, 385 Mass. 697, 711 (1982). (“In a ‘no code’ case, 
the question is not of life or death but the manner of dying and what ‘measures 
are appropriate to ease the imminent passing of an irreversibly, terminally ill 
patient in light of the patient's history and condition.’ [Citation omitted]”). 
See also Annas, supra note 11, at note 53 (reporting and quoting internal 
memoranda of medical providers after the Saikewicz decision, deploring “the 
Court's intrusion into an area which has always been highly private and deeply 
personal. Historically, the decision has been quietly and compassionately made 
by the patient and/or family and the physician. Now, the Court has established 
a cumbersome and expensive procedure which attracts notoriety."). Impassioned 
though it is, the foregoing comment stretches the meaning of “private” perhaps 
too far. It is difficult to see how a choice that must be exercised by someone 
else on behalf of the individual remains “private” to that individual in any 
meaningful sense.
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intended to apply.124 
This argument begs the question, of course, of whether judicial 

oversight is needed in order to ensure the integrity of the substituted 
judgment determination itself.125 At minimum, if guardians are au-
thorized to consider evidence of a hopeless prognosis as a standard 
allowing them to make EOL treatment decisions, other consider-
ations that have appeared in the case law may need to be evaluated. 
For example, prior involvement of a court in other matters concern-
ing the IP has been cited as a reason to require judicial determina-
tion of that individual’s substituted judgment.126 If the only prior 
involvement of the court were the appointment of the guardian, this 
consideration probably would not be a material reason to limit the 
guardian’s authority to act upon the prognosis of a hopeless medical 
condition. If the court’s involvement were greater, as, for example, 
in Care of Beth, where the IP was an abandoned infant whose care 
was overseen by state agencies and the Juvenile Court, there may be 
good reason to require the formality of judicial process, as was done 
in that case, for consent to a DNR/DNI order. These considerations 
are discussed further in Part IV, infra.

Another obvious limitation on a guardian’s role in determining 
where to decide substituted judgment would be evidence of a dis-
pute over facts that are material to the determination. This might 
include, for example, contradictory evidence of the IP’s likely inten-
tions, conflicting medical opinions, or evidence of the existence of 
other sources of information about the IP that might not have been 
heard. Any disputes of that nature raise legal questions for which a 
judicial proceeding would be unavoidable.

paRt iv. suMMaRy and RecoMMendations

A. DNR/DNI Consent: Problems and Causes

This article has identified two causes under current Massachu-
setts law for widespread uncertainty about the authority of a guard-
ian to consent to a DNR/DNI order: a statute that apparently is 
intended to govern the authority of guardians to determine substi-
tuted judgment, but which fails to provide criteria to select types 
of decisions to which it applies; and case law that says DNR/DNI 
orders normally should not require adjudication, but which provides 
inadequate guidance for an alternative procedure, either to deter-
mine the need for a court order or to manage the decisional process 
when the court is not involved. 

The case law does, however, develop a useful distinction between 
two general procedural categories, which we have called a “formal 
track” and a “conditional track.” The formal track governs specific, 

125. The misperception that substituted judgment is inherently a legal matter 
that only courts can decide (which lies at the heart of the ineffectiveness of 
Section 5-306A, as discussed in Part II, supra) merits its own article. Prof. Annas 
viewed substituted judgment as a judicial undertaking when he wrote about 
it, just a year after Saikewicz had introduced the doctrine. See Annas, supra 
note 11, at 383-84. It has evolved materially since that time. The duty to act as 
the IP personally would do is now recognized throughout society, especially in 
medical settings. See Note 16, supra (citing publication by the Massachusetts 
Department of Public Health) and Note 25, supra (citing publication of the 
American Medical Association), both of which refer explicitly to the duty to 
ascertain substituted judgment or “preferences” of patients. To the extent that 
such determinations remain legal matters in the context of EOL decision-
making, it is well-established that guardians are required — and qualified — to 

narrowly defined decisions, such as administration of antipsychotic 
medication, which require prior judicial approval for a guardian 
to consent to the treatment.127 The conditional track applies when 
DNR/DNI consent and other EOL treatment is at issue, which the 
courts prefer to hear only when factors in the circumstances suggest 
a need for judicial intervention.128 It is with respect to the condi-
tional track that more guidance, in particular about how guardians 
and others with responsibility for the welfare of the IP should deter-
mine whether judicial process may be required in specific instances, 
is needed. And, in the absence of such guidance, then some direc-
tion regarding the making of the substitute judgment determination 
outside of the courtroom would seem to be necessary.

In the absence of procedural guidance, many actors involved in 
EOL decisions, especially in the case of DNR/DNI consent, default 
to judicial process for determinations that do not require adjudica-
tion. Too often, such a cautious approach results in resuscitation of 
individuals for the sole purpose of remaining alive long enough for 
the court to determine that the person would not have consented to 
such treatment.

Along with a lack of specific guidance for conditional track deci-
sions, the cases reveal considerable ambivalence toward the role of 
the medical profession in EOL, and especially DNR/DNI, deci-
sions. Handing over EOL decisions to the medical profession was 
vigorously disapproved from the earliest beginnings of the substitut-
ed judgment doctrine;129 yet 15 years later, the preference for keep-
ing DNR/DNI decisions out of court was linked explicitly to the 
expectation that “hospitals ensure that decision making practices 
are reasonable and that internal review and advice are readily avail-
able[.]”130 The jurisprudence cannot have it both ways. If Massachu-
setts does not defer to doctors and hospitals to make DNR/DNI 
decisions, and if waiting for a court order in urgent, unambiguous 
situations is ethically unacceptable, a pre-petition procedure that 
satisfies the legal and ethical requirements for substituted judgment 
is long overdue.

B. Recommendations

As there is both a statutory problem and a shortcoming in the 
case law affecting these decisions, the needed guidance for guard-
ians to manage a pre-decision review of whether court process is 
needed could be offered either by the legislature or by the judiciary. 

1. A Judicial Approach to Pre-Petition Procedure 

Procedure for substituted judgment for DNR/DNI consent 
and other EOL treatment decisions follows the conditional track, 

make such determinations in appropriate circumstances. See id.
126. See, e.g., Custody of a Minor (No. 1), 385 Mass. 697, 709 (1982); Care of 
Beth, 412 Mass. 188, 194 (1992).
127. See Guardianship of Richard Roe, Third, 383 Mass. 415, 432-54 (1981); 
Matter of Moe, 385 Mass. 555, 559 (1982); Rogers v. Comm’r of the Dept. of 
Mental Health, 390 Mass. 489, 504 (1983).
128. See Spring, 380 Mass. at 634-637; Custody of a Minor (1), 385 Mass. at 
705-707; Guardianship of Jane Doe, 411 Mass. 512, 515 (1992); Care of Beth, 
412 Mass. at 193. 
129. See Superintendent of the Belchertown State School v. Saikewicz, 373 
Mass. 728, 758 (1977).
130. See Care of Beth, 412 Mass. at 193.
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which has two decision points, each of which requires guidance. 
This analysis is offered as a clarification of the pre-petition review 
that was suggested by Spring in 1980,131 but which has not generated 
standards adequate to the task.

a. Pre-Decision Review. The initial review needs guidelines 
to define by whom, when, how, and by what specific process the 
procedural requirements for the substituted judgment determina-
tion should be decided. It would be helpful to have at least (1) a 
description of the kinds of decisions that require a pre-filing review; 
(2) guidance on how to verify and certify whether the medical prog-
nosis is hopeless, or whether there is some treatment option that 
may restore normal (for the IP) integrated, cognitive and functional 
existence; (3) a description of other specific factors that may require 
a judicial forum, notwithstanding the prognosis, such as an objec-
tion by the IP; (4) rules for consideration of the consent of specific 
parties, such as health care providers, immediate family members, 
or a mandated advocate (as described, infra, as an “ancillary require-
ment”); (5) explicit guidance on factors that may not be taken into 
consideration, such as quality of life, disability, age, ethnicity, and 
all other protected characteristics of the individual; and (6) proce-
dure for memorializing to the court any decision not to seek prior 
judicial approval for consent to the order. 

It is suggested that, at this stage, the most critical determinations 
are the existence of a reliable medical prognosis, and whether there 
is unanimous agreement among participating interested parties as 
to what the IP’s substituted judgment will be. Unless both of these 
point to a non-judicial determination, then adjudication is always 
necessary.

Two ancillary requirements would be helpful and prudent for a 
pre-petition procedure. First, the person responsible for initiating 
the procedure should be trained in how to manage the process.132 
Such training probably should be a requirement in order to act un-
der the proposed guidance.

Second, it is suggested that the guidelines should define unique 
criteria for specific cohorts of IPs, either for all such respondents in 
all circumstances, or limited to such individuals in the event that 
they face certain EOL decisions. Such criteria should respond to 
concerns about unconscious bias affecting the treatment of such in-
dividuals, if they appear to be “unbefriended,” i.e., without known 
family members or other individuals with a long-term relationship 
with the IP.133 Guidelines should require more than the consent of 
available parties in such cases. One option would be to require that a 

131. 380 Mass. 629, 637 (1980).
132. It is suggested, infra, that guardians are in the best position to initiate a pre-
petition review, but there may be good arguments for a separate administrative 
office, similar to mediators, family counselors and other professionals that the 
Probate Court uses in its normal course of business. The ability to ensure a 
trained manager of the process is one of those arguments.
133. Such provisions could also provide that an advocate will be engaged 
if someone whose relationship with the IP may be in doubt requests the 
participation of an advocate.
134. Even the composition of the group entitled to participate requires 
guidance. Existing jurisprudence, for the reasons suggested, supra, provides 
only the thinnest sketch of detail. See Spring, 380 Mass. at 637 (indicating that 

representative from an advocacy group for such individuals be con-
sulted as part of the review process. For example, if the IP is an “un-
befriended” person with a developmental disability, requirements 
would include the opinion of a representative from an established 
disability advocacy organization. The concurrence of such an ad-
vocate may generate confidence in the fairness and reasonableness 
of the non-judicial procedure. Conversely, the disagreement of such 
an advocate would result in judicial intervention, either on the basis 
of persuasion, or, as indicated above, simply because there would 
not be a consensus for a non-judicial determination of substituted 
judgment. It obviously would be the duty of the guardian to follow 
through with the petitioning process if consensus for non-judicial 
resolution were not achieved.

b. Substituted Judgment Determination. If the pre-petition 
review indicated that a non-judicial determination was appropriate, 
the second decision point would be the substituted judgment deter-
mination itself, which needs its own guidelines. Those rules would 
be similar, but not identical, to the suggested elements of a pre-filing 
review: (1) designation of the guardian to supervise the substituted 
judgment determination;134 (2) direction to those participating in 
the determination that they shall use the same criteria that judges 
are required to use in making a substituted judgment determina-
tion; (3) rules for making a written record of the review process and 
of the decision reached; (4) explicit guidance on factors that may not 
be taken into consideration, such as quality of life, disability, age, 
ethnicity and all other protected characteristics of the individual; 
(5) authority to give or deny consent, depending upon the outcome, 
upon concluding the determination process; and (6) a duty to file a 
record of the process with the court in which a guardian has been 
appointed.

Precedent for creating detailed guidelines is well-established in 
the jurisprudence of substituted judgment. Indeed, the only thing 
that every ruling in the reported decisions has in common, from 
Saikewicz to the present day, is the listing of procedural steps and 
factors to be taken into consideration in rendering a substituted 
judgment determination. Moreover, not all of these guidelines are 
directed to courts. The Spring decision expressly pondered a pre-
petition process for non-judicial actors to decide whether particular 
determinations of substituted judgment must be made in court,135 
stopping short, however, of articulating that process adequately for 
the needs of guardianship practice in EOL decisions of which the 

the decision about whether to file for prior judicial approval should include “at 
least” the “consent of the patient, spouse, or guardian, the good faith of those 
who participate in the decision, the clarity of professional opinion as to what 
is good medical practice, the interests of third persons, and the administrative 
requirements of any institution involved”). It may be inferred that a similar 
group would make the substituted judgment decision if the first decision was 
not to petition a court.
135. See Matter of Spring, 380 Mass. 629, 637 (1980).
136. The no-code consent issue present in Dinnerstein had been decided prior 
to Spring, and was discussed in some detail in the latter, but again, without 
delineation of a determination process that would have conformed to the 
standards for substituted judgment without requiring a judicial forum.
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appellate courts over the past four decades provides a well-consid-
ered model upon which a revised Section 5-306A could establish 
standards and criteria for cases in which a guardian does and does 
not have authority to make the substituted judgment determina-
tion. Unless the intent were to modify existing jurisprudence on 
the authority of guardians, those criteria most effectively would cor-
respond to the formal track cases, for which a guardian never would 
have authority, and conditional track cases, for which a guardian 
would have authority, subject to the pre-decision review process.

a. A Statutory Formal Track. A subsection for formal track 
cases could use the language of limitation in the current Section 
5-306A, but it would add two elements that the current statute does 
not have. First, it would define its scope by reference to specific sub-
stituted judgment determinations that have been identified in the 
case law as decisions that require judicial process, e.g., antipsychotic 
medication and sterilization. Other obvious candidates for the for-
mal track are electro-convulsive therapy, amputation or removal of 
a functioning organ, or any similarly intrusive treatment with long-
term consequences, for which medical alternatives exist. Second, 
the formal track category would apply to any previously unspeci-
fied treatment decisions, with respect to which the appellate courts 
of the commonwealth may, in the future, rule that the substituted 
judgment determination must be made by a court. Most of subsec-
tion (a) in the current Section 5-306A, beginning with subclause (i) 
and continuing to its end, would remain relevant to the formal track 
provisions of a revised statute.

b. A Statutory Conditional Track. The conditional track sub-
section in a revised Section 5-306A would begin with language of 
authority rather than limitation for the guardian, but that author-
ity would be subject to meeting the conditions to be spelled out in 
the subsection. This track would apply primarily EOL treatment 
choices. It would establish standards and procedures, by which a 
guardian may, first, determine whether a court order for consent is 
required, and if not, then second, what is the substituted judgment 
of the IP.

Both the pre-decision review and the substituted judgment de-
termination under a revised Section 5-306A would impose the same 
requirements that are suggested, supra, for judicial guidelines. Rules 
for the initial determination would include at least: (1) a description 
of the kinds of decisions that require a pre-filing review; (2) rules for 
verifying and certifying whether the medical prognosis is hopeless, 
or whether there is some treatment option that may restore normal 
(for the IP) integrated, cognitive, functional existence; (3) a list of 

court then was aware,136 or of the many varieties that were to follow.
c. Safeguards Against Abuse. Importantly, the recommenda-

tion herein for judicial guidelines to structure DNR consent would 
prevent the kind of error by a guardian that occurred in Florida in 
2019, which became the focus of media attention for the next year 
and a half, and remains a concern nationwide. In that case, a profes-
sional guardian violated at least three fundamental principles that 
are part of the recommendations herein, including (1) ignoring the 
express wishes of the IP not to have a DNR order; (2) ignoring the 
express disagreement of immediate family members and the hospi-
tal’s ethics committee as to the DNR order; and (3) explicitly acting 
upon a judgment of the IP’s supposed “quality of life.” The judicial 
guidance proposed herein would require the guardian to petition 
the court if any of these factors were present.137 

d. Jurisdiction for Pre-Petition Guidelines. The court has ju-
risdiction to direct the actions of a guardian, if one has been ap-
pointed, whether or not any new petition for authority to make a 
medical decision then is pending. The basis for the court’s continu-
ing authority is the statutory relationship between the court and the 
guardian arising from the appointment.138 

To follow this reasoning a bit further: case law already imposes 
a duty on guardians to determine and act upon substituted judg-
ment whenever possible when making decisions for those under 
their charge.139 There is no distinction in principle between the 
court’s jurisdiction to direct guardians to use substituted judgment 
in the ordinary course of the duties of a guardian, and the court’s 
jurisdiction to issue guidelines of the kind suggested in the discus-
sion, supra, for a pre-decision determination of the forum and, if ap-
propriate, a non-judicial determination of substituted judgment. In 
short, the court has authority in all matters involving the guardian’s 
duty to the IP, including direction to use the kinds of guidelines 
proposed herein. 

2. Statutory Reform

The legislature also could act to ensure more consistent practice 
in the determination of substituted judgment for DNR/DNI con-
sent. As discussed in Part II, supra, Section 5-306A is an anomaly 
on the national field of legislation addressing the authority of guard-
ians to make EOL decisions, insofar as its criterion for identifying 
decisions in which a guardian has no authority is established by its 
own consequence, and no other standard is introduced to ascertain 
whether its limitation applies. 

It is suggested that the two-track jurisprudence developed in the 

137. The guardian in that case first directed that the feeding tube for the 
74-year-old IP be capped, despite warnings from doctors that he might choke 
if attempting to eat normally, because the guardian wanted to move him from 
the nursing home to assisted living for a higher “quality of life.” The guardian 
then imposed and refused to rescind a DNR order, despite the objections of 
the IP, the family and the hospital ethics committee. The man choked to death 
during a meal four days after his feeding tube was capped. See Hillsborough 
County, Florida, Case No. 20-cf-001863-A, “State of Florida v. Fierle-Santoian, 
Rebecca” (filed Feb. 10, 2020).
138. The statutory grant of authority to duly appointed guardians appears to 

be plenary, see Mass. Gen. Laws c. 190B, § 309(a) (malegislature.gov/Laws/
GeneralLaws, 2020), except as limited by the statute, see, e.g., id., § 309(e)-(g), 
or by the court. See, e.g., id., § 306(c). 
139. See Superintendent of the Belchertown State School v. Saikewicz, 373 
Mass. 728, 749 (1977). (“the central concern [is] that the guardian's decision 
conform, to the extent possible, to the decision that would have been made by 
[the IP] herself.”); Spring, 380 Mass. at 638 (“Under the "substituted judgment" 
doctrine of the Saikewicz case . . . the guardian, like the court, must seek to 
identify and effectuate the actual values and preferences of the ward (citation 
omitted).”).

http://malegislature.gov/Laws/GeneralLaws
http://malegislature.gov/Laws/GeneralLaws
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other specific factors that may require a judicial forum, notwith-
standing the prognosis; (4) rules for consideration of the consent 
of specific parties; (5) explicit exclusion of factors that may not be 
taken into consideration, such as quality of life, disability, age, eth-
nicity, and all other protected characteristics of the individual; and 
(6) procedure for memorializing to the court a decision not to seek 
prior judicial approval for consent to the order. 

It also would make sense to specify some common treatment de-
cisions that are intended to be within the scope of this subsection, 
such as the authority to sign a physician’s or medical order for life 
sustaining treatment (“POLST” or “MOSLT”). 

In addition to the foregoing, it is suggested that rules for the 
pre-petition review should include special advocacy requirements, 
similar to those suggested for judicial guidelines, supra, specific to 
certain demographics, in order to impose safeguards directed to un-
conscious biases on the part of other interested parties. Since any 
disagreement by an interested party will require the decision to be 
adjudicated — i.e., the guardian will not have authority in that situ-
ation — the inclusion of an advocate in the process would give to 
that person a veto power over the guardian’s authority to make an 
out-of-court determination of substituted judgment.

C. Final Thoughts

Inconsistency in the handling of DNR/DNI consent and other 
EOL decisions for IPs in Massachusetts arises from a confluence of 
limitations in both statute and case law bearing on a guardian’s au-
thority in Massachusetts. The five ethical concerns discussed at the 
beginning of this article all weigh in favor of clarifying the rules and 
expectations around these kinds of medical decisions. Guardians 
need more flexibility to act140 in circumstances where timely consent 
to allow death to take its natural course respects the individual’s 
right to self-determination; where no third-party or state interests 
are impaired; where the pain and further injury caused by intuba-
tion procedures themselves are not justified; and where unconscious 
bias is not a significant concern. These values can be upheld, while 
also ensuring access to formal judicial process in cases where so-
cial norms and histories of identifiable bias increase the risk of error 
without such oversight.141 One size of procedure does not fit all. It is 
hoped that a better understanding of the laws at work in this com-
plicated area of guardianship law may move Massachusetts forward 
in setting better policies and making more user-friendly laws to gov-
ern these kinds of substituted judgment determinations.

140. See Guardianship of Richard Roe, Third, 383 Mass. 415, 435 (1981).
141. See id.
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case coMMent

The Attorney-Client Privilege and the Work Product Doctrine in the 
Context of an Internal Investigation
Attorney General v. Facebook, Inc., 487 Mass. 109 (2021)

When do the attorney-client privilege and the work product doc-
trine allow an entity to shield information gathered in the course of 
the entity’s attorney-led internal investigation from discovery? In 
Attorney General v. Facebook, Inc.,1 authored by Justice Scott Kafker, 
the Supreme Judicial Court (SJC) carefully analyzed this question 
in the context of a civil investigative demand initiated by the Mas-
sachusetts Attorney General’s Office. This comment will discuss 
the underlying facts and procedural history of the case, present an 
overview of the attorney-client privilege and work product doctrine, 
review and analyze the decision, and examine its practical implica-
tions for practitioners.

facts and pRoceduRaL histoRy

The case arose out of a civil investigation by the Massachusetts 
attorney general under Massachusetts General Laws (G.L.) chapter 
93A into Facebook, Inc.’s (Facebook) alleged misuse of user data 
through third-party applications.2 

Facebook had hired a law firm to conduct an internal investiga-
tion into the alleged “misuse of Facebook user data by third-party 
applications (apps).”3 “Around the same time, the attorney general 
opened an investigation into Facebook under G.L. c. 93A, focus-
ing on whether Facebook misrepresented the extent to which it 

protected or misused user data.”4 As part of its investigation, the 
attorney general issued several civil investigative demands for the 
production of documents, including documents that had been de-
veloped in the course of the law firm’s internal investigation.5 Face-
book objected to six of the requests, claiming that the responsive 
documents were protected by the attorney-client privilege and the 
work product doctrine.6 Five of those requests sought “the identity 
of all the apps described in the requests.”7 In addition, for some 
apps, the attorney general sought additional factual information.8 
The sixth request sought “[a]ll of Facebook’s internal communica-
tions and internal correspondence concerning the apps that ‘had 
access to large amounts of Facebook data before the 2014 changes 
to [Facebook’s] Platform took effect,’ and/or for which Facebook has 
conducted an ‘in-depth review,’ a ‘Background Information Investi-
gation’ or a ‘Technical Investigation.’”9 

The attorney general filed a petition to enforce its investigative 
demand in the Business Litigation Session of the Superior Court.10 
A justice of the Superior Court (Davis, J.) granted the petition in 
part, ruling that “most of the information is neither privileged nor 
work product, as it was not prepared in anticipation of litigation, 
and that even if it was prepared in anticipation of litigation, it is all 
factual information.”11 

1. Attorney General v. Facebook, Inc., 487 Mass. 109 (2021).
2. The attorney general is authorized to conduct civil investigations into 
alleged violations of chapter 93A. Mass. Gen. Laws. c. 93A, § 6. The attorney 
general has broad powers under the statute to compel the production of 
documents and the testimony of witnesses under oath. Id. The recipient of a 
civil investigative demand has 21 days within which to file a motion in court 
objecting to the demand. Id. “[T]he court may, upon motion for good cause 
shown, extend such reporting date or modify or set aside such demand or grant 
a protective order in accordance with the standards set forth in Rule 26(c) of 
the Massachusetts Rules of Civil Procedure.” Id. Given the broad reach of 
chapter 93A — “[u]nfair methods of competition and unfair or deceptive acts or 
practices in the conduct of any trade or commerce” — those investigations can 
be lengthy and far-reaching and can lead to a formal civil action by the attorney 
general against the subject of the investigation. Mass. Gen. Laws. c. 93A, § 2 

and 4.
3. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 110 (2021).
4. Id.
5. Id. 
6. Id. 
7. Id. at 116.
8. Id.
9. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 116 (2021).
10. Mass. Gen. Laws c. 93A, § 7; Att’y Gen. v. Facebook, Inc., No. 
1984CV02597BLS1, 2020 WL 742136 (Mass. Super. Jan. 17, 2020), aff’d in 
part, rev’d in part, 487 Mass. 109 (2021). 
11. Facebook, 487 Mass. at 112.
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Facebook filed an appeal from the court’s order and the SJC 
granted an application for direct appellate review.12 The court ruled 
that:

the Attorney General’s targeted requests allow Face-
book to tailor its responses to the first five of the six re-
quests to avoid disclosure of communications protect-
ed by the attorney-client privilege. We also conclude, 
however, that the documents sought by the first five 
requests were prepared in anticipation of litigation and 
therefore are covered by the work product doctrine. We 
further conclude that a remand is required to separate 
“opinion” work product from “fact” work product for 
at least some of these documents. To the extent the 
work product is fact work product, we conclude that 
the Attorney General has satisfied the heavy burden of 
demonstrating a substantial need for the information. 
Finally, as for the sixth request, seeking internal com-
munications about the apps, we have determined that 
this request encompasses both privileged and nonprivi-
leged communications, and therefore requires prepara-
tion of a privilege log and further review as determined 
by the judge.13,14 

an oveRview of the attoRney-cLient pRiviLege and woRk 
pRoduct doctRine

“One of the oldest,” if not “the oldest of the privileges for con-
fidential communications known to the common law,”15 “[t]he 
attorney-client privilege protects ‘all confidential communications 
between a client and its attorney undertaken for the purpose of ob-
taining legal advice.’”16 Key points of the privilege are that:

• It applies only to communications, not the underlying 
facts themselves.17 

• It covers communications from a client to an attorney 
as well as communications from an attorney to a cli-
ent.18 

• The privilege applies to legal entities.19

• The party asserting the privilege “bears the burden of 
proving that” it applies.20 

• There is a strong societal purpose for the privilege in 
that it encourages clients “to make full disclosure to 
legal counsel of all relevant facts… so that counsel may 
‘render fully informed legal advice,’ with the goal of 
‘promot[ing] broader public interests in the observance 
of laws and administration of justice’”21 

• “[T]he privilege is to be construed narrowly.”22

The work product doctrine is both narrower and broader in scope 
than the attorney-client privilege. Unlike the attorney-client privi-
lege, which applies to all confidential attorney-client communica-
tions made for the purpose of seeking legal advice, the work product 
doctrine only protects “documents and tangible things” prepared by 
a party or its representative (typically its attorneys) “in anticipation 
of litigation or for trial.”23 At the same time, the doctrine is not just 
limited to communications; its goal “is to establish a ‘zone of privacy 
for strategic litigation planning … to prevent one party from pig-
gybacking on the adversary’s preparation.’”24 

Work product is broken down into two separate categories: opin-
ion work product and fact work product.25 Opinion work product 
is “work product that conveys the ‘mental impressions, conclusions, 
opinions, or legal theories of an attorney or other representative of 
a party concerning the litigation.’”26 Fact work product is all other 
work product.27 “Opinion work product is only discoverable, if at 
all, in ‘rare’ or ‘extremely unusual’ circumstances.”28 “In contrast, all 

12. Id. at 120. The lower court’s ruling was treated as an appealable order and 
was reviewed under a de novo standard. Id. As an initial matter, the SJC rejected 
the attorney general’s claim that Facebook had waived its right to object to the 
demands because it had not filed an objection within 21 days of service of the 
demands as required by G.L. c. 93, § 6 (7). Id. at 120-21; Mass. Gen. Laws 
c. 93A, § 6 (7). It noted that Facebook had not simply rejected the attorney 
general’s demands but had worked with it to try to resolve the dispute. Facebook, 
487 Mass. at 121. The court added that “finding waiver here could discourage 
cooperation with the Attorney General and result in increased litigation 
whenever the Attorney General serves a demand.” Id. 

While Facebook was able to avoid the waiver claim, other litigants may 
not be so fortunate. It is incumbent upon counsel for respondents to civil 
investigative demands to carefully follow the requirements of the statute. If 
negotiations are ongoing as to a response (a common occurrence), then the 
better practice is to execute a written agreement with the Attorney General’s 
Office to extend or toll any deadlines for objections.
13. Id. at 110-11. The court’s opinion contains a thorough discussion of Face-
book’s “Platform,” the alleged misuses of the Platform, the underlying incident 
involving a company called Cambridge Analytica in which the company ac-
cessed and collected data of approximately 87 million users worldwide, the in-
ternal investigation that Facebook conducted in the wake of that incident, and 
the attorney general’s investigation of Facebook. Id at. 111-19.
14. Having a privilege log will allow the attorney general to challenge specific 

privilege claims.
15. Marc Laredo, “The Attorney-Client Privilege in the Business Context in 
Massachusetts,” 87 Mass. Law Review 143 (Spring 2003) (quoting Swidler 
& Berlin v. United States, 524 U.S. 399, 403 (1998) and Upjohn Co. v. United 
States, 449 U.S. 383, 389 (1981)).
16. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 121 (2021) (quoting Suffolk 
Constr. Co. v. Division of Capital Asset Mgt., 449 Mass. 444, 448 (2007)).
17. Id. at 123.
18. Id. at 121.
19. Id. at 121 n. 12.
20. Id. at 121.
21. Id. at 121-22.
22. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 122 (2021). 
23. Id. at 126.
24. Id. at 127 (citation omitted).
25. Id. at 127-28. 
26. Id. at 127 (quoting Mass. R. Civ. P. 26 (b)(3). 
27. Id. at 128.
28. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 128 (2021) (quoting Comm’r 
of Revenue v. Comcast Corp., 453 Mass. 293, 315 (2009)). 
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other work product is discoverable ‘upon a showing that the party 
seeking discovery has substantial need of the materials … and that 
he is unable without undue hardship to obtain the substantial equiv-
alent of the materials by other means.’”29

The Facebook court recognized that “[t]he line between fact work 
product and opinion work product is not always clear.”30 Thus, even 
requesting a particular document in the course of an investigation 
can be considered opinion work product.31 At the same time, it must 
reveal “the attorney’s thought process in some ‘meaningful way’” 
in order to be considered opinion work product.32 Furthermore, “a 
court may still order its production if the opinion portions can be 
redacted or removed.”33 

the decision

The Facebook court ruled that none of the information sought in 
the first five requests was protected by the attorney-client privilege. 
In so ruling, the SJC held that:

the Attorney General is not requiring the produc-
tion of documents or communications that were ex-
changed between Facebook (including its employees) 
and its attorneys, and the requests permit Facebook to 
comply without disclosing any such communications. 
Therefore, Facebook cannot rely on the attorney-client 
privilege as a basis for refusing to comply with these 
requests.34

In contrast, the sixth request did call for the production of poten-
tially privileged information because it sought “‘[a]ll of Facebook’s 
internal communications and internal correspondence concerning’ 
several categories of apps sought in the other requests.”35 The court 
agreed with the Superior Court’s ruling on this last category, and 
held that Facebook had “to prepare a detailed privilege log so that 
the Attorney General can challenge any assertions of privilege.”36 

Turning to the work product issues, the SJC first ruled that the 
materials sought had been prepared “in anticipation of litigation” 
and so were properly considered to be work product.37 The court 

rejected the attorney general’s assertion that the internal investiga-
tion was no more than an extension of Facebook’s ongoing internal 
compliance or enforcement program.38 Instead, the court held that, 
“[g]iven the focus … structure and design, and its litigation pur-
poses,” the investigation was conducted (and materials gathered and 
created) “in anticipation of litigation.”39 

Having dealt with the initial question of whether the work prod-
uct doctrine was applicable, the court then addressed the more dif-
ficult issue of how to distinguish between opinion work product 
(“only discoverable in extreme circumstances”) and fact work prod-
uct (discoverable under the more lenient standard of demonstrating 
“a substantial need” for the information and “undue hardship” if 
it is not produced).40 The court began by noting that “underlying 
factual information” itself is not work product and “[h]ad Facebook 
not informed the Attorney General how it conducted its own factual 
investigation, the Attorney General would have been free to per-
form her own thorough investigation of all the underlying factual 
information….”41 The court then concluded that the record was not 
sufficiently complete to determine “whether some of the factual in-
formation about the apps that Facebook is required to produce will 
reveal any meaningful previously undisclosed attorney thoughts or 
strategies.”42 It held that the lower court must “compare[] the spe-
cific requests, particularly those identified in this opinion as prob-
lematic, the previous public disclosures, and what the particular 
information requested would reveal.”43 

As for the remaining fact work product, the SJC held that the 
attorney general had met her burden of demonstrating “substan-
tial need” for the information and “undue hardship” in obtaining 
it by other means.44 The substantial need was based on a showing 
that: (a) the information was “relevant” and “the requesting party 
cannot reasonably obtain the information or its substantial equiva-
lent elsewhere”; (b) the information was “central to the Attorney 
General’s investigation”; (c) there was “a strong public interest in 
disclosure”; (d) the attorney general would have “great difficulty in 
obtaining this information”; and (e) there was an inability to get 

29. Id. (quoting Mass. R. Civ. P. 26(b)(3).
30. Id. 
31. Id. at 128.
32. Id. at 128-29 (citation omitted).
33. Id.
34. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 125 (2021).
35. Id.
36. Id. at 125-26.
37. Id. at 129-31. However, “[a]nticipation of litigation does not have to be the 
primary purpose or motivation.” Id. at 127.
38. Id. at 130.
39. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 130-31 (2021).
40. Id. at 131-35.

41. Id. at 131.
42. Id. at 135.
43. Id. Here, Facebook had previously disclosed certain information about 
the internal investigation process. Having relied on this information “to assert 
the propriety of its actions,” it could not claim confidentiality for that publicly 
shared information but only for the portion of the process that remained 
confidential. Id. at 133 (citation omitted).
44. Att’y Gen. v. Facebook, Inc., 487 Mass. 109, 135-39 (2021). Essentially, 
allowing discovery of fact work product is an exception to the normal civil 
litigation rule that each party prepares its own case without fear that this work 
will be turned over to its adversary. Here, disclosure was required because 
“the Attorney General would have to expend an exorbitant amount of public 
resources and conduct a multiyear investigation to obtain information that 
Facebook already had in its possession. Such effort and expense is sufficient to 
demonstrate undue hardship.” Id. at 138-39.
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“the substantial equivalent of … this information, even with ex-
traordinary efforts.”45 These same reasons led the SJC to conclude 
that the undue hardship test was met.46 

pRacticaL iMpLications

The Facebook opinion will serve as an important guide to attor-
neys and their clients as they plan for and conduct internal inves-
tigations. While its context was unusual — a lengthy government 
investigation of one of the most well-known companies in the world 
coupled with a complex internal investigation by that target com-
pany — its teachings are not.

One overarching lesson: planning is critical. When conducting 
an internal investigation, an entity (and the attorneys representing 
it) must carefully consider: (a) the scope of the investigation; (b) 
what information will be gathered; (c) what will be contained in the 
documents and other materials that are prepared; and (d) how (and 
to whom) information will be communicated. 

A second lesson to be gleaned from Facebook is the importance of 
carefully and narrowly crafted requests for information. Here, the 
Attorney General’s Office thoughtfully prepared tailored requests 
(with one exception) that provided a means for Facebook to comply 
with the demand in a manner that limited unnecessary disclosure, 
including allowing Facebook to produce a spreadsheet of the rel-
evant information sought without having to produce the actual un-
derlying documents developed in the course of the investigation.47 

Third, issues of privilege and work product extend far beyond 
responding to a government investigation. The attorney-client privi-
lege is an important concept for all legal practitioners, not just litiga-
tors, to understand. While privilege issues typically arise in litiga-
tion, communications that later give rise to attorney-client privilege 
claims may occur well before litigation is even contemplated. Thus, 
all attorneys must give thought to maintaining the confidentiality of 
their communications with their clients.48 Moreover, work product 
concerns arise when litigation is “anticipated” — timing that may 
not be altogether clear — and apply to any type of litigation.

Fourth, determining the contours of the attorney-client privilege 
and work product is a fact-specific inquiry. The lines between opin-
ion and fact work product are especially difficult to draw because 
opinion often is intertwined with fact. Again, in conducting any 
internal investigation, outside counsel must give careful thought as 
to how their internal notes and communications within their law 
firm are structured. 

Going forward, we can expect the trial courts to use the Facebook 
decision as a guide to resolving these issues on a case-by-case basis. 
Much of the case law in this area is likely to be developed by these 
lower courts as they address the specifics of each individual situa-
tion.

— Marc C. Laredo

45. Id. at 135-39.
46. Id. In its ruling, the court discussed the difficulty of getting the information 
as part of its substantial need analysis and then held that that same difficulty 
also led to the conclusion that there was a sufficient showing of undue hardship. 
Id. 

47. “The first five requests required Facebook to produce documents sufficient 
to identify the apps and facts concerning them (app information)” as well as 
some additional factual information for some of the apps. Id. at 116. 
48. See generally, Marc Laredo, “The Attorney-Client Privilege in the Business 
Context in Massachusetts,” 87 Mass. Law Review 143 (Spring 2003).
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Book Review

Oliver Wendell Holmes: A Life in War, Law, and Ideas
By Stephen Budiansky (W.W. Norton & Company 2019) 461 pages

Carefully researched, richly annotated and, above all, beautifully 
written, Stephen Budiansky’s Oliver Wendell Holmes, A Life in War, 
Law, and Ideas is a delight to read. As one reviewer put it, “Turning 
the influential judge’s life into a page-turner seems a highly difficult 
task, but journalist and historian Budiansky succeeds admirably.”1 
To be sure, Budiansky had a great deal to work with but his research 
was vast and detailed and resulted in a fascinating portrait of a life 
fully lived by a remarkable man.

As he begins, Budiansky concentrates on Holmes the soldier. 
Holmes was born on March 8, 1841,2 into Boston aristocracy at 
a time when Boston was undeniably the young nation’s “center of 
culture and learning.” 3 His father, Oliver Wendell Holmes, with 
whom he had a fraught relationship throughout his life, founded 
the Atlantic Monthly, in which he wrote monthly literate and widely 
read monologues under the byline of “The Autocrat of the Breakfast-
Table.”4 His mother, Amelia, was the daughter of Charles Jackson, 
a justice of the Supreme Judicial Court (SJC) from 1813 to 1823.5 
Together with their parents, he; his sister, Amelia; and his brother, 
Edward, grew up on Beacon Hill in a house near King’s Chapel and 
the Boston Common.6 In June of 1872, having staved off her other 
admirers, he married Fanny Dixwell and they remained devoted to 
each other until her death in 1929.7 

Promptly upon graduation from Harvard in 1861, he and 51 of 
the 81 members of his class joined the Union Army. Holmes was 
part of the 20th Massachusetts Regiment8 and, before long, was in 
the midst of ferocious battles just south of the Mason-Dixon line. 
That October, during the disastrous battle of Ball’s Bluff in northern 
Virginia, Holmes was hit twice by Confederate rifle shots, one a 
nearly spent shot to the chest that simply winded him and later by a 
bullet that went fully through his chest from left to right.9

After returning to Boston to recover from his wound, he re-
joined the 20th Regiment in time to participate in the Sept. 17, 
1862, battle at Antietam Creek near Sharpsburg, Maryland.10 In 
that battle, described as the “bloodiest single day in the history of 
the United States Army,” Union forces suffered 2,200 casualties 
in 20 minutes.11 Holmes was among them. This time, a Confeder-
ate shot passed through his neck, wounding him so severely that a 
medical officer, thinking that he was unlikely to survive, directed 
other physicians and nurses to ignore his wounds and direct their 
attention to others more likely to survive.12 Holmes himself feared 
the worst, so he scrawled in barely legible writing on a piece of paper 
he found somewhere, “I am Capt. O.W. Holmes 20th Mass. son of 
Oliver Wendell Holmes M.D. Boston” so that people would know 
who he was if he were captured or found by Confederate troops 
while dead or unconscious.13 But he did survive and, once more, re-
turned to Boston to recover. Recovery concluded, he again rejoined 
the 20th, and, for the fourth time, he was wounded, this time in the 
heel, during the battle of Fredericksburg in May 1863.14 

Budiansky’s extensive and detailed focus on the war’s brutality, 
the battles in which Holmes fought, the wounds he incurred, the 
carnage he witnessed, and the friends he lost is essential to under-
standing the durable impact the war had upon him. At least as the 
war progressed, there was for him no Glory Hallelujah, no marching 
on for a noble cause in what he was doing. By war’s end, Budiansky 
suggests, Holmes “had come to hate the war and doubt the ideals 
that had fired him.” More significantly, “the War [made] him ques-
tion . . . the morally superior certainty that often went hand in hand 
with belief: he grew to distrust, and to detest, zealotry and causes of 
all kinds.”15 That said, “he never lost his belief in man’s capacity for 
ideals, nor his personal conviction that ideals mattered.”16 “Of all 

1. Kirkus Reviews, Review of Stephen Budiansky, Oliver Wendell Holmes, 
A Life in War, Law, and Ideas (2019), available at https://www.kirkusreviews.
com/book-reviews/stephen-budiansky/oliver-wendell-holmes-budiansky/. 
2. Stephen Budiansky, Oliver Wendell Holmes, A Life in War, Law, and Ideas 
48 (2019).
3. Id. at 24. 
4. Id. at 23. 
5. Wikipedia, List of Justices of the Massachusetts Supreme Judicial Court, 
https://en.wikipedia.org/wiki/List_of_justices_of_the_Massachusetts_Su-
preme_Judicial_Court (last visited June 19, 2021). 
6. Budiansky, supra note 2, at 48-49. 

7. Id. at 143-44, 157, 439. 
8. Id. at 72.
9. Id. at 80-87.
10. Id. at 90-93.
11. Id. at 93, 96. 
12. Id. at 96.
13. Id. at 98-99. 
14. Id. at 107-08.
15. Id. at 130. 
16. Id.

https://www.kirkusreviews.com/book-reviews/stephen-budiansky/oliver-wendell-holmes-budiansky
https://www.kirkusreviews.com/book-reviews/stephen-budiansky/oliver-wendell-holmes-budiansky
https://en.wikipedia.org/wiki/List_of_justices_of_the_Massachusetts_Supreme_Judicial_Court
https://en.wikipedia.org/wiki/List_of_justices_of_the_Massachusetts_Supreme_Judicial_Court
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humbugs the greatest is the humbug of indifference and superior-
ity,” he would write to a friend many years later.17 “Our destiny is to 
care, to idealize, to live towards passionately desired ends.”18 Those 
sentiments were to permeate much of his judicial philosophy. 

As the Civil War ended, Holmes the soldier gave way to Holmes 
the scholar. He completed what was then a two-year program at 
Harvard Law School and graduated in 1866.19 Though he had ap-
plied himself with energy during those two years, he did so without 
enthusiasm, finding that the course material and the law school’s 
overall approach to legal education “required blind faith — faith 
that could not yet find the formula of justification for itself.”20 Nev-
ertheless, he persevered and, soon after he was admitted to the bar in 
1867, joined the prominent Boston law firm of Chandler, Shattuck 
and Thayer that “specialized in litigation for major commercial cli-
ents.”21 Later, the firm’s name was changed to Shattuck, Holmes and 
Monroe, and he remained with it for the next eight years. 

Scholarship, however, was the primary focus of Holmes’ profes-
sional life. After law school, he continued to study law on his own 
and, even before his admission to the bar, began writing articles for 
a new law journal published by the Boston firm of Ropes and Gray.22 
In 1870, he became the “University Lecturer on Constitutional 
Law” at Harvard.23 In 1873, he completed a revision of Commentar-
ies on American Law, the American counterpart to William Black-
stone’s Commentaries on the Laws of England, that, like its English 
predecessor, had become the standard reference work for American 
decisional law.24 

His recognition as a legal scholar grew exponentially in 1880 
when he delivered a series of 12 lectures on the common law to the 
Lowell Institute, a Boston institution that provided, and provides 
today, free lectures and other educational opportunities open to 
all.25 His preparatory work had been enormous, the widely attended 
lectures were a critical success, and his approach to the common 
law created a framework that persists to this day. Three then-radical 
components characterize that framework.26 First is that the com-
mon law is not a fixed set of principles embedded in the firmament. 
Instead, the law changes with changes in the rationale for existing 

principles.27 Second, common law judges not only make law; they 
make policy as well.28 Finally, the common law does not reflect a 
set of moral principles but instead “reflect[s] social needs and norms 
of behavior.”29 Consequently, as legal principles evolve from time 
to time, they can be viewed with equal utility by a person seeking 
justice and by a bad man “who cares nothing about morals, but only 
wants to know what he can get away with.”30

Holmes returned to those themes 17 years later in a now-famous 
lecture to students at what was then the new Boston University 
School of Law. Titled “The Path of the Law,” and later published 
in the Harvard Law Review under the same title,31 the lecture built 
upon the principles articulated in the Lowell lectures and gave birth 
to the movement known as Legal Realism.32 

By the time Holmes gave the Boston University lecture, he had 
become Holmes the judge. In the fall of 1881, shortly after Holmes 
completed the Lowell lectures, Charles Eliot, then the president of 
Harvard, asked him to join the Harvard Law School faculty full-
time.33 He agreed, but an endowment had to be raised to fund his 
salary.34 The ensuing fundraising effort was overseen by Harvard 
professor James Thayer and led by Louis Brandeis, who was then a 
friend and colleague.35 With the assistance of a major contribution 
from William Weld Jr., whom Brandeis had befriended and helped 
while he struggled, ultimately unsuccessfully, to complete his final 
year of law school, the endowment was fully funded.36 In February 
1882, Harvard announced that Holmes would begin his tenure as 
the Weld Professor of Jurisprudence at the law school the following 
fall.37

Begin he did. But on Dec. 8, 1882, while he was at lunch in 
Cambridge, a colleague informed him that Gov. John Davis Long, 
who was then nearing the end of his term, was prepared to appoint 
Holmes to a vacancy on the SJC that had opened earlier in the day 
with the resignation of Justice Otis Lord.38 Holmes needed to decide 
quickly, though, as Long required his response by 3 o’clock that 
afternoon and it was then 1:30 p.m.39 Before the deadline, Holmes 
made it to Long’s office and accepted the offer.40 

Though his decision did not go over well at Harvard, it marked 

17. Id.
18. Id. 
19. Id. at 138.
20. Id. at 135. 
21. Id. at 154. 
22. Id. at 153-54. 
23. Id. at 137. 
24. Id. at 163-64. 
25. Id. at 168. 
26. Id. at 170.
27. Id.
28. Id.
29. Id.

30. Id. at 244.
31. Id. at 243-45; see “Oliver Wendell Holmes, The Path of the Law,” 10 Harv. 
L. Rev. 457 (1897).
32. Budiansky, supra note 2, at 245.
33. Id. at 179.
34. Id.
35. Id.
36. Id. at 180.
37. Id.
38. Id.
39. Id. at 180-81.
40. Id.
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the beginning of a 20-year tenure on the court, which he thoroughly 
enjoyed, and during which he served as chief justice from July 1899 
to Dec. 4, 1902.41 Part of that enjoyment came from his work as a 
trial judge. At the time, SJC justices presided at all trials of divorces, 
business disputes, trusts and wills, equity matters and murders, with 
two justices sitting together in trials of murder cases.42 By all ac-
counts, he was an excellent trial judge, “with a command of both the 
law and his courtroom.”43 “‘He issued difficult, complicated legal 
rulings from the bench . . . explained evidentiary decisions as he 
made them . . . and charged juries clearly,’ . . . carefully explaining 
how [the jurors] were to weigh the evidence before them.”44 

While acting as a trial judge, Holmes was, of course, also sitting 
with his colleagues to hear appeals, sometimes of cases in which he 
had been the trial judge. On a few occasions, he wrote the opinion 
affirming himself, and twice he actually wrote opinions overruling 
decisions he issued following trials he had conducted.45 Gradual-
ly, jurisdiction over the kinds of cases the justices were trying was 
transferred to the Superior Court so that by 1891 the justices’ role 
as trial judges had largely ended. By then, however, Holmes had 
presided over hundreds of trials,46 an experience that had a lasting 
impact on, among many other things, his view of the respect appel-
late judges owed to the myriad discretionary decisions trial judges 
inevitably made during the course of the trial.47 It also helped to 
fashion his views of the corrupting influences to which juries could 
be subjected, views he forcefully expressed in his 1915 dissent in 
the infamous Leo Frank case in the Supreme Court of the United 
States.48 

By 1891, the literate and epigrammatic style for which Holmes 
often is now remembered began to emerge in his SJC opinions.49 So, 
too, did his dissents in cases involving legislation designed to en-
hance workers’ rights that the court struck down as violations of the 
constitutional prohibition of laws impairing the obligation of con-
tracts or interfering with property rights the employers possessed.50 
But these were infrequent. In all, he would write only a dozen dis-
sents in his years on the court.51 But they forecast the views he would 
forcefully and repeatedly express when he joined the Supreme Court 
in December 1902. 

Two aspects of Budiansky’s thoughtful analysis of Holmes’ 
Supreme Court opinions are of particular interest today. The first 
focused on Holmes’ view that the Constitution was a living docu-
ment. “The provisions of the Constitution,” he wrote in a 1914 opin-
ion overruling a contempt conviction against labor leader Samuel 
Gompers, “are not mathematical formulas having their essence in 

their form; they are organic, living institutions transplanted from 
English soil. Their significance is vital, not formal; it is to be gath-
ered not simply by taking the words in the dictionary, but by con-
sidering their origin and line of their growth.”52 

Amplifying those thoughts six years later, Holmes said that, in 
writing the Constitution, the Founders: 

called into life a being the development of which could 
not have been foreseen completely by the most gifted 
of its begetters. It was enough for them to realize or to 
hope that they had created an organism; it has taken a 
century and has cost their successors much sweat and 
blood to prove that they created a nation. The case be-
fore us must be considered in the light of our whole 
experience, and not merely that of what was said a hun-
dred years ago.53 

In that approach to constitutional interpretation, one sees reflec-
tions of the realism Holmes discussed in his groundbreaking ap-
proach to the common law 20 years earlier. In the earlier work and 
in his Supreme Court opinions, Holmes insisted “that a judge had 
a duty to examine the actual operation of a law in the real world 
rather than retreat to legalistic formulas. . . . A judge who retreated 
to ‘the Constitution made me do it’ to reach his conclusion, without 
considering the purpose behind legislation or the balancing of social 
interests at stake, was more likely to impose his own unarticulated 
prejudices than one who took the trouble to understand and assess 
the ‘felt necessities of the time.’”54 Succinctly put, one suspects that 
for Holmes, today’s originalism or textualism, its stepchild, would 
have had no more substance than a puff of smoke. 

The second aspect is Budiansky’s repeated emphasis on the clarity 
and power of Holmes’ prose. To be sure, Budiansky is far from the 
first to highlight Holmes’ ability to write powerfully and memorably. 
But that ability is well worth reflection and emphasis at a time when 
lengthy, citation- and jargon-filled judicial opinions on issues of sig-
nificant social importance are all but indecipherable without the aid 
of a skilled interpreter. In his most well-known opinions, particu-
larly his famous dissents, there is no doubt that Holmes was writing 
so that all could understand. Those opinions were succinct, focused 
and memorable, often containing passages broadly recognized today. 
Indeed, his famous dissent in Lochner v. New York, which Richard 
Posner characterized as “a ‘rhetorical masterpiece’ that violated every 
rule of a ‘good’ judicial opinion to become . . . ‘the greatest judicial 
opinion of the last hundred years,’”55 was merely 600 words long, free 
from legalistic jargon and clearly accessible to all. 

41. Id. at 253, 256. 
42. Id. at 183-84.
43. Id. at 194. 
44. Id. at 194 (quoting Hiller B. Zobel, “Justice Oliver Wendell Holmes in the 
Trial Court,” 8 Mass. Legal History 37 (2002)). 
45. Id. at 196; see Hunting v. Damon, 160 Mass. 441 (1894); Wood v. Cutter, 
138 Mass. 149 (1884). 
46. Budiansky, supra note 2, at 185.
47. Id. at 195. 

48. Id. at 350-51; see Frank v. Mangum, 237 U.S. 309 (1915). 
49. Budiansky, supra note 2, at 229. 
50. See id. at 222. 
51. Id.
52. Id. at 342 (quoting Gompers v. United States, 233 U.S. 604, 610 (1914)).
53. Id. at 447-48 (quoting Missouri v. Holland, 252 U.S. 416, 433 (1920)). 
54. Id. at 293-94. 
55. Id. at 294 (quoting Richard A. Posner, Law and Literature 346-47 (1989)). 
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Interwoven with Budiansky’s vivid description of Holmes the 
soldier, scholar and judge is his equally vivid description of Holmes 
the socializer and his interactions with the fascinating men and 
women with whom he formed deep and lasting friendships through-
out his life. As Budiansky’s narrative proceeds, it becomes clear that 
Holmes was one of those rare individuals who could walk into a 
room full of strangers and emerge with new lifelong friends, male 
and female. He was a handsome man — the jacket photograph on 
Budiansky’s book makes that clear, as do numerous photographs 
scattered throughout the text — and he knew it, so he flirted of-
ten with attractive and intelligent women. One was Clare Castle-
town, the wealthy descendent of an Anglo-Irish family known for 
its race horses, who lived with her husband on a 22,000-acre estate 
in Ireland where Homes frequently stayed on his summer trips to 
Europe.56 Budiansky’s selection of passages from the voluminous 
correspondence between Holmes and Castletown and from his cor-
respondence with numerous other women suggests that a significant 
part of their lasting friendships sprang from their mutual ability to 
maintain witty, literate and lively slow-motion conversations over 
time and distance. But he was devoted to Fanny and always kept 
appropriate distances, telling close associates over the years in one 
form or another that he “always loved the dames, but . . . never 
stepped over the edge.”57 

This is an admiring biography but by no means a hagiography. 
Among other things, Budiansky spends time with Buck v. Bell,58 
the infamous case in which Holmes wrote the Court’s opinion af-
firming a Virginia Supreme Court judgment ordering involuntary 

56. Id. at 235. 
57. Id. at 210. 
58. 274 U.S. 200 (1927); Budiansky, supra note 2, at 428-31. 
59. Budiansky, supra note 2, at 428. 

sterilization of a young woman under a statute allowing steriliza-
tion of “inmates at state institutions who were afflicted with ‘idiocy, 
imbecility, feeblemindedness’ or ‘hereditary forms of insanity.’”59 
According to the record, the woman, her mother and her young 
daughter all suffered from developmental disabilities.60 In affirming 
the judgment, Holmes wrote, again famously, that “[i]t is better for 
all the world if, instead of waiting to execute degenerate offspring for 
crime or to let them starve for their imbecility, society can prevent 
those who are manifestly unfit from continuing their kind. . . . Three 
generations of imbeciles are enough.”61 Later, he not only fended off 
criticism of the words he had used but aggressively defended his use 
of “brutal words” in that and other opinions because of their power 
to “cut through sentimentality and euphemistic evasion.”62 

For many reasons, though, this is a book well worth reading. At 
the sentence level, the reader will encounter passages so skillfully 
written and so full of imagery that they compel rereading before 
moving on. Excerpts from Holmes’ correspondence sometimes have 
the feel of real-time encounters with literate conversations. The Civil 
War sections and those describing social upheavals in the early 20th 

century are the kind of storytelling that can keep a reader with them 
late into the night. And above all, Budiansky’s fine biography is an 
engrossing portrait of a complex, brilliant and opinionated man 
who rightly deserves his honored place in the nation’s history. 

— James F. McHugh
 

60. Budiansky, however, expresses grave doubt that the record was accurate. 
Id. at 429-30 (referencing Paul A. Lombardo, Three Generations, No Imbeciles: 
Eugenics, the Supreme Court, and Buck v. Bell, 74-75, 148-55 (2008)). 
61. Budiansky, supra note 2, at 429 (quoting Buck, 274 U.S. at 207).
62. Id. at 431.
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