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The defendant moved to suppress the firearm, claiming that it 
was seized pursuant to an unlawful entry without the constitution-
ally required warrant.4 A Superior Court judge denied the motion 
after an evidentiary hearing, holding both that the defendant lacked 
a reasonable expectation of privacy in the basement, and, in addi-
tion, that he had no standing to contest the search.5 The defendant 
was subsequently convicted after a jury trial.6 The defendant ap-
pealed, the Appeals Court affirmed,7 and the SJC thereafter granted 
the defendant’s application for further appellate review.8

In Commonwealth v. Delgado-Rivera, Officer Jose Tamez of the 
Pharr Police Department in Texas was watching a car that he knew 
was the subject of a federal investigation.9 Federal investigators be-
lieved that the car likely contained drugs.10 Soon enough, Officer 
Tamez observed a traffic violation and stopped the car in nearby 
McAllen, Texas.11 The car was driven by Leonel Garcia-Castaneda 
and he was the only person in the car.12 Assisted by another mem-
ber of the Pharr police, Officer Tamez searched the car as well as a 
number of cellular telephones found in Garcia-Castaneda’s posses-
sion.13 On one of the phones, Officer Tamez saw text messages “sent 
to and received from a Massachusetts area code.”14 Those messages 

Dean A. Mazzone is an 
assistant attorney general in the 
Massachusetts Attorney General’s 
Office. This article represents the 
opinions and legal conclusions of its 
author and not necessarily those of 
the Office of the Attorney General. 
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pursuant to specific statutory 
authority.

1. 487 Mass. 551, 552 (2021).
2. 489 Mass. 292, 293 (2022).
3. Id. at 294.
4. Id.
5. Id. at n.8.
6. Id. at 294. 
7. Commonwealth v. DeJesus, 99 Mass. App. Ct. 275, 283 (2021).

8. DeJesus, 489 Mass. at 294.
9. Delgado-Rivera, 487 Mass. at 553. 
10. Id. at 553-54.
11. Id. at 553.
12. Id.
13. Id.
14. Id.

cRiMinaL Law:
the FaLL oF standing: aRticLe 14 and  
doctRinaL change in Massachusetts

By Dean A. Mazzone

“I see no reason why I should be consciously wrong today be-
cause I was unconsciously wrong yesterday.” Massachusetts v. United 
States, 333 U.S. 611, 639-40 (1948) (Jackson, J., dissenting).

The application of venerable legal standards to new and unan-
ticipated technologies and circumstances can be a project fraught 
with peril for a reviewing court. In such a context, the formalistic 
application of such venerable standards, standards that have become 
a sort of judicial second nature, can sometimes lead to their unwit-
ting misapplication. When this misapplication perpetuates itself, a 
course correction is often advisable, if not necessary. Such is the es-
sence of the common law. In Commonwealth v. Delgado-Rivera,1 the 
Supreme Judicial Court (SJC) found itself faced with both dilem-
mas. It resolved one but left the second for another day. That day ar-
rived, to the SJC’s credit, sooner rather than later in Commonwealth 
v. DeJesus.2 A close review of each case provides a salutary lesson 
about and a case study in the development of the common law, its 
methods and its practitioners.

i. the Facts

The factual backgrounds of both criminal cases as set forth by 
the SJC are fairly straightforward. In Commonwealth v. DeJesus: 

a police officer saw video recordings on a social media 
platform that showed the defendant brandishing a fire-
arm with an extended magazine. The video led officers 
to a multifamily dwelling that was not the defendant’s 
home, where they found the defendant and others. Of-
ficers went through a partially open door in the rear of 
the house leading to a basement that appeared to be 
where the videos had been filmed. There they found 
a firearm with an extended magazine inside an open 
backpack. The firearm appeared to be the same one 
that the defendant had been holding in the videos. The 
defendant was arrested at the scene.3
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“appeared to discuss shipments of narcotics and payments to be 
made into certain bank accounts.”15 Police found no contraband, 
however, and they released Garcia-Castaneda with a warning.16

After the stop, Texas authorities notified Massachusetts law en-
forcement of what had occurred, including the information from 
the phone regarding the Massachusetts number.17 With that infor-
mation, authorities in Massachusetts conducted an investigation 
into drug trafficking and money laundering activities that eventu-
ally resulted in the indictments of a number of people, including 
Garcia-Castaneda and the defendant, Jorge Delgado-Rivera.18 

In pretrial proceedings, both men sought to suppress the evi-
dence seized during the stop of the car in McAllen, Texas.19 The 
government opposed Delgado-Rivera’s motion for a reason particu-
lar to him: he lacked, the commonwealth claimed, any standing to 
challenge the seizure.20 The trial judge disagreed and allowed the 
motion to join.21 The commonwealth appealed the ruling to the Ap-
peals Court, and the SJC, on its own initiative, transferred the case 
to itself for decision.22 

ii. the Law in Commonwealth v. DelgaDo-RiveRa

As the SJC put it in Delgado-Rivera: “[t]he central issue before 
us is the objective reasonableness of Delgado-Rivera’s subjective 
expectation of privacy . . . in the text messages he sent to Garcia-
Castaneda.”23 The SJC resolved that issue in a straightforward way. 
But in doing so, the SJC revealed some fundamental disagreement 
as to the proper analytical method for addressing the components of 
a search in the constitutional sense. 

First, after setting out the non-controversial standard of review, 
the SJC observed that under both article 14 and the Fourth Amend-
ment, persons receive protection from unreasonable searches and 
seizures conducted by the government.24 These rights are individual 
rights, and under both constitutional provisions, “the question is 
whether the challenged search or seizure violated the . . . rights of 
a criminal defendant who seeks to exclude the evidence obtained 
from the search, specifically those rights of privacy that these con-
stitutional provisions were designed to protect.”25 The SJC went on 

15. Delgado-Rivera, 487 Mass. at 553.
16. Id.
17. Id.
18. Id.
19. Id. at 553-54.
20. Delgado-Rivera, 487 Mass. at 554.
21. Id.
22. Id.
23. Id. at 559-60.
24. Id. at 554.
25. Id. at 554 (quoting Rakas v. Illinois, 439 U.S. 128, 140 (1978) (internal 
quotations omitted).
26. Delgado-Rivera, 487 Mass. at 555.
27. Id. at 554-55.

28. Minnesota v. Carter, 525 U.S. 83, 88 (1998).
29. Delgado-Rivera, 487 Mass. at 555.
30. Id.
31. Id. at 555-56 (quoting Commonwealth v. Williams, 453 Mass. 203, 208 
(2009) (internal quotations omitted).
32. Id. at 556.
33. See Byrd v. United States, 138 S.Ct. 1518, 1530 (2018) (“The concept of 
standing in Fourth Amendment cases can be a useful shorthand for capturing 
the idea that a person must have a cognizable Fourth Amendment interest 
in the place searched before seeking relief for an unconstitutional search . . . 
Because Fourth Amendment standing is subsumed under Fourth Amendment 
doctrine, it is not a jurisdictional question and hence need not be addressed 
before addressing other aspects of the merits of a Fourth Amendment claim.”). 
34. Delgado-Rivera, 487 Mass. at 556.
35. 456 Mass. 385 (2010).

to note that while both constitutions afford similar protection, they 
are not identical and that article 14 often provides more protection 
to criminal defendants than its federal analogue.26 In fact, and as 
will be seen later, in Massachusetts under article 14 as it existed at 
the time Delgado-Rivera was decided, for a defendant to establish 
that there was a search in the constitutional sense, he needed to 
show government action, standing, and an expectation of privacy.27 
Under the Fourth Amendment, however, such a search requires only 
government action and a showing that the defendant enjoyed a rea-
sonable expectation of privacy in the place or thing to be searched.28 

Importantly, the SJC stated that “[t]he tests that courts have 
adopted to determine whether defendants validly may invoke the 
protections of these constitutional provisions are related but dis-
tinct.”29 The SJC explained that under article 14, it must first de-
termine whether a defendant has standing to contest the search and 
only then, upon a determination that the defendant has standing, 
whether he has an expectation of privacy in the place searched.30 A 
defendant is deemed to have such standing to contest a governmen-
tal search when he “has a possessory interest in the place searched 
or in the property seized or if he was present when the search oc-
curred.”31 Neither legal title nor actual physical control is dispositive 
of the inquiry, and the SJC noted earlier cases where the defendant, 
while not the owner or in physical possession of the device that was 
subject to search, nonetheless maintained a reasonable expectation 
of privacy in the device such that the defendant enjoyed the protec-
tions of article 14.32 

Indeed, and as discussed by the SJC, under federal law, the pro-
cedural issue of whether a defendant has standing to challenge a 
search is subsumed by the substantive question of whether the de-
fendant had a reasonable expectation of privacy in the place or item 
searched.33 As such, and as the SJC recognized, under federal law, 
“a defendant has standing under the Fourth Amendment only if the 
search violated his or her reasonable expectation of privacy.”34

The SJC noted that while some of its recent cases tended to col-
lapse the two-pronged standing/expectation of privacy inquiry, that 
inquiry nonetheless remained viable. Indeed, citing to the earlier 
case of Commonwealth v. Mubdi,35 the SJC stated that there: 
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we concluded that, for possessory offenses involving 
drugs or firearms, defendants did not need to establish 
either standing or a reasonable expectation of privacy 
so long as one of the individuals involved in the offense 
had a reasonable expectation of privacy . . . in other 
words, the benefit of automatic standing is that the de-
fendant need not prove that he had a reasonable expec-
tation of privacy in the home or automobile searched, 
where he is charged with possession of contraband 
found during that particular search.36 

Importantly, Mubdi and certain of its observations regarding ar-
ticle 14 become a point of contention in Delgado-Rivera’s concurring 
opinion, as we shall see.

In any event, the SJC went on to acknowledge that the applica-
tion of the above two-step standing/expectation of privacy inquiry 
does not comfortably adapt itself to the world of digital evidence, 
where the notions of physical possession and expectations of privacy 
become uneasy bedfellows, both conceptually and practically.37 The 
SJC noted that recent caselaw concerning searches of digital evi-
dence tended to rise and fall solely on the determination of whether 
or not a defendant had a reasonable expectation of privacy in the 
item or items searched, seemingly eliding the question of whether 
the defendant had any possessory interest as well.38 Such a method 
would seem to be especially appropriate where the issue is, as in 
the case of Mr. Delgado-Rivera, whether a person has standing to 
contest the search and seizure of communicative content delivered 
via e-mail, text or some other like method, to the digital device of 
someone else. As the SJC astutely noted, continued application of 
the SJC’s traditional two-step standing/expectation of privacy in-
quiry would likely lead to a defendant’s receiving more protection 
in a federal forum than in a court of the commonwealth. Indeed, 
the SJC considered such a jurisprudential state of affairs to be “un-
tenable.” And, citing one prominent and highly regarded treatise, 
the SJC candidly admitted that “[t]his jurisprudence has given rise 
to well-founded skepticism regarding the continued utility and ap-
plicability of the discrete, preliminary standing analysis set forth in 

our earlier jurisprudence.”39 With all that before it, the SJC express-
ly stated that, where digital searches have become more and more 
ubiquitous in the criminal law, the time to revisit, if not “formally 
abandon,” the two-step standing/expectation of privacy method of 
analysis may arrive sooner rather than later.40 

Putting that all to one side and for another day, the SJC pro-
ceeded to elide the question of whether the defendant had standing 
under article 14 and addressed only whether Mr. Delgado-Rivera 
had a reasonable expectation of privacy in the contents of Garcia-
Castaneda’s cellular telephone. The SJC held that he did not.

The SJC observed that: 
the issue of control, or a lack of control, i.e., Delgado-
Rivera’s necessary relinquishment of control over what 
became of this type of sent text messages once they 
were delivered to Garcia-Castaneda’s device, is deter-
minative with respect to whether Delgado-Rivera had 
a reasonable expectation of privacy in the delivered text 
messages [].41 

Where the defendant gave up control over those text messages by 
sending them to a device of a third party, he effectively gave up as 
well any cause to complain about a search or seizure of those mes-
sages by the government.42 The SJC noted that this reasoning has 
been adopted by a number of reviewing courts in modern times, 
with particular regard to electronic mail messages.43 Simply put, the 
SJC recognized that any legitimate privacy expectation adhering to 
such a digital communication must by its nature prove evanescent 
when memorialized and shared with another whose future actions 
regarding the communication the sender does not and cannot con-
trol. As the SJC put it, the text messages here “created a record of 
the communications that was readily and lastingly available to, eas-
ily understood by, and almost instantaneously disbursable by the 
intended recipient, as well as unintended readers, all beyond the 
control of the sender.”44 In short, the defendant assumed the risk 
that the third-party recipient can and will reveal that information 
to everyone and anyone.45 The SJC held that this included “law en-
forcement, through Garcia-Castaneda and his devices.”46

36. Id. at 557 (2010) (explaining court’s rationale in Mubdi) (internal quota-
tions and citation omitted). 
37. Id. at 558. 
38. Id. 
39. Id. (citing J.A. Grasso, Jr., & C.M. McEvoy, Suppression Matters Under 
Massachusetts Law §§ 3-4[a] (2021 ed. 2021).
40. Id. at 559.
41. Id. at 560.
42. Id.
43. Id. (citing United States v. Lifshitz, 369 F.3d 173, 190 (2d Cir. 2004) and 
Guest v. Leis, 255 F.3d 325, 333 (6th Cir. 2001)).
44. Id. at 561.

45. Id.; See also United States v. Miller, 425 U.S. 435, 442 (1976) (establishing 
Fourth Amendment “third-party doctrine” and holding that a person gives up 
any reasonable expectation of privacy in items he voluntarily reveals or gives 
over to a third party). But see United States v. Carpenter, 138 S.Ct. 2206., 2263 
(2018) (Gorsuch, J., dissenting) (questioning “assumption of risk” rationale for 
third-party doctrine and observing that: “Suppose I entrust a friend with a letter, 
and he promises to keep it secret until he delivers it to an intended recipient. In 
what sense have I agreed to bear the risk that he will turn around, break his 
promise, and spill its contents to someone else? More confusing still, what have 
I done to ‘manifest my willingness to accept’ the risk that the government will 
pry the document from my friend and read it without his consent?”) (emphasis 
in original).
46. Id.
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No expectation of privacy is objectively reasonable, the SJC 
explained further, where the message now in the possession of a 
third party can not only be physically displayed to someone else, 
“as would be possible with nonelectronic, written forms of com-
munication, [but] … also can [be] forward[ed] … to hundreds of 
thousands of people at once, or post[ed] … on social media for any-
one with an internet connection to view.”47 On this point, the SJC 
disagreed with the trial judge, as well as the single outlier case from 
the Washington State Supreme Court that held that a person had a 
reasonable expectation of privacy in sent text messages seized from 
a third party’s phone where that third party never saw the message, 
but law enforcement did.48 Rather, the SJC went on to observe that 
in cases indistinguishable from Delgado-Rivera’s, the vast majority 
of reviewing courts have held that the sender of digital communica-
tions to a third party’s electronic device retained no residual expec-
tation of privacy that society would deem reasonable. 

In a prescient and well-reasoned concurring opinion, Justice El-
speth Cypher noted her agreement with the SJC’s reasoning and 
the outcome of the case. She stated, however, that she was writing 
separately to discuss “the vexing relationship between standing and 
a reasonable expectation of privacy.”49 Justice Cypher noted the need 
for updating the SJC’s traditional two-step standing/expectation of 
privacy method of article 14 analysis for what constitutes a search in 
the constitutional sense in the digital age where, as discussed above, 
the conventional understanding of standing as indicative of physical 
possession has become “strained.”50 

Justice Cypher’s concurrence also noted that statements in the 
SJC’s earlier decision in Commonwealth v. Mubdi regarding a sort 
of “automatic expectation of privacy” had led to some considerable 
confusion in the caselaw.51 While acknowledging that a reasonable 
expectation of privacy by itself is sufficient to confer standing upon 
a criminal defendant, Justice Cypher explained, “the reverse, how-
ever, cannot be true; standing does not necessarily establish a rea-
sonable expectation of privacy.”52 Thus, where there is no reasonable 
expectation of privacy, there is no reason to consider whether there 
is, a fortiori, standing.53 But, under the two-step article 14 analy-
sis, if a defendant can demonstrate standing, he must nevertheless 

still establish that he had an objectively reasonable expectation of 
privacy.54 The Mubdi court, however, upended this well-understood 
principle by proclaiming that “where the defendant has automatic 
standing, the defendant need not show that he has a reasonable ex-
pectation of privacy in the place searched.”55 What does this mean? 

To understand what the SJC meant with this statement, we must 
refer to the commonwealth’s two-part inquiry separating the con-
cepts of standing and the reasonable expectation of privacy. Under 
article 14, where a defendant is charged with possessing contraband, 
he may challenge the search of the place where the contraband is 
found and need not show that he has an expectation of privacy in 
that place; this concept is known as “automatic standing.”56 That is: 

where possession can be exclusive or joint, or, in the 
case of what is known as constructive possession, 
knowledge of the item combined with the ability and 
intention to exercise dominion and control over that 
item . . . [t]he fact that a defendant did not have actual 
[physical] possession of the seized item at the time of 
the search, or that he was not present at the place where 
the search was conducted, does not preclude in every 
instance the defendant from having standing to chal-
lenge the legality of the search.57 

Automatic standing, then, is a concept grounded in the doctrine 
of constructive possession only. It has nothing to do with a person’s 
reasonable expectation of privacy. To conflate the two, as the Mubdi 
court did, only sows needless confusion and fashions a legal land-
scape ripe for mischief. Automatic standing is a concept, moreover, 
that has sensibly been disavowed by the U.S. Supreme Court after 
many years of use.58 

For a search in the constitutional sense to occur at all, the gov-
ernment must intrude upon a private place; and, in Commonwealth 
v. Carter, the SJC held that, where a defendant dropped a plastic bag 
of cocaine on a porch with which he concededly had no connection 
and in an attempt to evade capture by the police, the defendant 
himself had no expectation of privacy in that porch and thus no 
claim under article 14.59 Indeed: 

47. Id. at 562.
48. Id. at 563 (distinguishing State v. Hinton, 179 Wn. 2d 862, 865-66 
(2014)).
49. Id. at 564.
50. Id.
51. Id. (citing Commonwealth v. Mubdi, 456 Mass. 385, 393 (2010)).
52. Id. at 565. See also Commonwealth v. Lawson, 79 Mass. App. Ct. 322, 325-
26 (2011) (discussing Mubdi and related cases concerning intertwined doctrines 
of standing and reasonable expectation of privacy where defendant not lawfully 
in place where search occurred, a rental car that he was not authorized by the car 
rental agency to drive).
53. Id.
54. Id. 
55. Mubdi, 456 Mass. at 392. In Mubdi, the defendant sought to suppress 

evidence seized from a parked vehicle where he occupied the driver’s seat. Id. at 
387-88. The defendant was arrested along with two other men after the officers 
observed what they believed to be a possible drug transaction conducted out of 
the car. Id. The defendant was subsequently charged with possessing marijuana 
located in the car’s center console. Id. At the motion to suppress, there was no 
evidence adduced that the defendant had any connection to the car at all, except 
for his occupying the driver’s seat at the time of the arrests. Id. at 391-95.
56. See Commonwealth v. Amendola, 406 Mass. 592, 601 (1990) (“When a 
defendant is charged with a crime in which possession of the seized evidence at 
the time of the contested search is an essential element of guilt, the defendant 
shall be deemed to have standing . . .”).
57. Commonwealth v. Frazier, 410 Mass. 235, 243-44 (1991) (internal 
citations and quotations omitted). 
58. See United States v. Salvucci, 448 U.S. 83, 95 (1980).
59. Commonwealth v. Carter, 424 Mass. 409, 411-12 (1997).
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[h]e concealed property on a porch where he had no 
right to be as he was trying to avoid apprehension, and 
particularly, trying to avoid apprehension while in pos-
session of cocaine. Article 14 does not relieve a defen-
dant who unlawfully intruded on someone else’s rea-
sonable expectation of privacy from establishing that 
he had a reasonable expectation of privacy himself.60 

As Justice Cypher observed, the holding of Carter is difficult to 
reconcile with the above-quoted language from Mubdi. Indeed, the 
SJC in Carter explicitly disavowed such a view, stating that: 

We granted the defendant’s application for further ap-
pellate review to consider his argument that, if a defen-
dant has automatic standing to challenge the seizure 
of property, the defendant need not also establish that 
he had a reasonable expectation of privacy in the area 
searched. The defendant contends that, if he has au-
tomatic standing and if someone else, anyone, had a 
reasonable expectation of privacy in the area searched 
at the time it was searched and that person’s constitu-
tional rights were violated, the evidence must be sup-
pressed. The defendant reads our cases too broadly.61 

But, in a single footnote, the SJC in Mubdi proclaimed that, 
lower court cases to the contrary notwithstanding, “[a]utomatic 
standing is not limited to joint possession cases.”62 Mubdi’s star-
tling declaration was significant because, up until that point and 
in all published Massachusetts cases, it had been so limited. And, 
to support that proposition, the SJC cited only the following lan-
guage from Amendola: “When a defendant is charged with a crime 
in which possession of the seized evidence at the time of the con-
tested search is an essential element of guilt, the defendant shall be 
deemed to have standing to contest the legality of the search and 
seizure of that evidence.”63 True, that oft-cited language does not 
mention codefendants, but, if read to encompass cases not implicat-
ing joint possession, the entire rationale of Amendola is undermined. 
After all, as Justice Cypher recognized, and as the SJC itself once 
observed, automatic standing was always implicated in cases where 

a defendant was allowed: 
to challenge the seizure of property in the possession of 
another at the time of the search, if the defendant had 
been charged with the constructive possession of the 
property at that time. . . . In such a situation we have 
not required that the defendant show that he had a 
reasonable expectation of privacy in the area searched. 
Such a defendant and his confederate are treated, in 
effect, as one for the purpose of deciding whether there 
was a reasonable expectation of privacy, otherwise the 
person who carried the contraband might go free (be-
cause of suppression of the evidence) and the defendant 
confederate would not.64

This rationale for allowing a codefendant in a possessory offense 
case to piggyback on the expectation of privacy of his companion 
defendant makes complete sense and, until Mubdi called it into 
question, was the only conceivable justification for the SJC’s juris-
prudence in cases where a defendant was charged with the posses-
sion of contraband found in a location where he himself had no 
expectation of privacy but his codefendant did.65

In Mubdi, however, and again only in a footnote, the SJC dis-
cussed Carter and stated (or appeared to state) that Carter was lim-
ited to its facts where the defendant in that case was unlawfully on 
someone else’s porch, whereas in Mubdi, there was “no evidence that 
the defendant was unlawfully in the automobile that was searched.”66 
There was no indication, though, that the defendant in Mubdi him-
self had any reasonable expectation of privacy in the car that was 
personal to him as opposed to some unspecified third party. Mubdi 
then appeared to stand for the unequivocal proposition that, for a 
possessory offense case in which a defendant has automatic standing 
under Amendola, he also has an automatic expectation of privacy so 
long as “someone had a reasonable expectation of privacy in the place 
searched.”67 

As the above-mentioned learned treatise noted, however, if that 
were so, Mubdi would indeed represent “a sea change in the think-
ing of the SJC” with regard to the interplay between standing and 
the concept of a reasonable expectation of privacy.68 Moreover, one 

60. Id. at 412.
61. Id. at 410
62. Mubdi, 456 Mass. at n.7.
63. Id.
64. Carter, 412 Mass. at 410-11 (internal citations and quotations omitted).

65. See Commonwealth v. Frazier, 410 Mass. 235, 242-44 (1991).
66. Mubdi, 456 Mass. at n. 8.
67. Id. at 393.
68. J.A. Grasso Jr., & C.M. McEvoy, Suppression Matters Under Massachusetts 
Law §§ 3-4[a] (2021 ed. 2021).
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the prior cases discussed above and thereby obviating any potential 
for misinterpretation, is unclear. Moreover, in another footnote, the 
majority insists that its decision in Mubdi was “clear[]” and that 
“the rationale underlying [Mubdi’s] holding” was that “in possessory 
offenses committed by multiple individuals, defendants need show 
neither standing nor an expectation of privacy.”73 In addition, while 
purporting to state that Mubdi did not in fact ignore Carter, the 
Delgado-Rivera majority noticeably and uncomfortably left unsaid 
exactly why that was so and instead observed that it would leave 
for another day the “complex issue” of “an automatic expectation 
of privacy.”74

Notwithstanding, then, the Delgado-Rivera majority’s best ef-
forts to address the points astutely raised in Justice Cypher’s concur-
rence, the fact remained that, after Mubdi, the SJC’s evolving juris-
prudence about the complex interplay between notions of standing 
and reasonable expectations of privacy led to an analytical cul de sac 
in which the novel concept of an automatic expectation of privacy 
appeared to override the long-established and firmly rooted princi-
ple that Fourth Amendment and article 14 rights are in fact personal 
rights.75 To resolve that conflict, in DeJesus, the SJC wisely eschewed 
any further attempt to reconcile the irreconcilable and plainly ac-
knowledged that Mubdi’s notion of an “automatic expectation of 
privacy” was not so much a subtle refinement and explication of 
prior precedent as ill-advised dictum with which the SJC would 
soon finally dispense. 

iii. the Law in DeJesus

In DeJesus, the SJC specifically referred back to Delgado-Rivera 
in analyzing the defendant’s claim that any evidence found in the 
search of the basement should have been suppressed.76 The SJC not-
ed that, as a general matter, a defendant challenging a search or sei-
zure must demonstrate that he had a reasonable expectation of pri-
vacy in the place searched or the thing seized.77 The SJC continued: 

In one limited situation, however, a defendant may rely 
on another’s reasonable expectation of privacy: where 
the defendant has been charged with possessing con-
traband at the time of the search and, also at the time 
of the search, the property was in the actual possession 
of a codefendant or in a place where the codefendant 

69. See Class v. United States, 138 S.Ct. 798, 813 (2018) (Alito, J., dissenting) 
(“A holding of that scope is not what one expects to see in a footnote . . .”).
70. Delgado-Rivera, 487 Mass. at 566 (Cypher, J., concurring).
71. Minnesota v. Carter, 525 U.S. 83, 92 (1998) (Scalia, J., concurring) 
(emphasis in original); See Mass. Const. pt. 1, art. XIV (1780) (“every subject 
has a right to be secure from all unreasonable searches, and seizures of his 
person, his houses, his papers, and all his possessions”). See also Alderman v. 
United States, 394 U.S. 165, 174-75 (1969) (“The deterrent values of preventing 
the incrimination of those whose rights the police have violated have been 
considered sufficient to justify the suppression of probative evidence even though 
the case against the defendant is weakened or destroyed. We adhere to that 
judgment. But we are not convinced that the additional benefits of extending 
the exclusionary rule to other defendants would justify further encroachment 
upon the public interest in prosecuting those accused of crime and having 

them acquitted or convicted on the basis of all the evidence which exposes the 
truth.”); Rakas, 439 U.S. at 137 (“Each time the exclusionary rule is applied it 
exacts a substantial social cost for the vindication of Fourth Amendment rights. 
Relevant and reliable evidence is kept from the trier of fact and the search for 
truth at trial is deflected.”).
72. Delgado-Rivera, 487 Mass. at 557 (emphasis added).
73. Id. at n.5.
74. Id.
75. See Brown v. United States, 411 U.S. 223, 230 (1973) (“Fourth Amendment 
rights are personal rights which, like some other constitutional rights, may not 
be vicariously asserted.”).
76. DeJesus, 489 Mass. at 294-97.
77. Id. at 296. 

should not find such jurisprudential sea changes in footnotes.69 And, 
indeed, that sea change would implicate the novel notion of, as Jus-
tice Cypher cogently put it, an “automatic expectation of privacy.”70 
Such a notion brings to mind this passage from an earlier case of 
another court discussing the federal analogue to article 14: 

The Fourth Amendment protects the right of the 
people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures  
. . . . U.S. CONST. amend. VI. It must be acknowl-
edged that the phrase “their . . . houses” in this provi-
sion is, in isolation, ambiguous. It could mean “their 
respective houses,” so that the protection extends to 
each person only in his own house. But it could also 
mean “their respective and each other’s houses,” so that 
each person would be protected even when visiting the 
house of someone else. As today’s opinion for the Court 
suggests, however, . . . it is not linguistically possible to 
give the provision the latter, expansive interpretation 
with respect to the nouns that are parallel to “houses” 
— “persons, . . . papers, and effects” — which would 
give me a constitutional right not to have your person 
unreasonably searched. This is so absurd that it has to 
my knowledge never been contemplated. The obvious 
meaning of the provision is that each person has the 
right to be secure against unreasonable searches and 
seizures in his own person, house, papers, and effects. 71

Given the well-grounded concerns raised by Justice Cypher’s 
concurring opinion, the majority opinion in Delgado-Rivera at-
tempted to address those concerns by placing Mubdi’s reasoning and 
language conformably within earlier established search and seizure 
jurisprudence. First, in describing Mubdi’s holding, the SJC stated 
that, in Mubdi, “we concluded that, for possessory offenses involv-
ing drugs or firearms, defendants did not need to establish either 
standing or a reasonable expectation of privacy so long as one of 
the individuals involved in the offense had a reasonable expectation 
of privacy.”72 The italicized language provides an interpretive gloss 
on Mubdi that does not appear in the case itself, and whether this 
language about “individuals involved in the offense” in fact means 
codefendants, thus bringing the doctrine safely within the ambit of 
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had a reasonable expectation of privacy, the defendant 
may assert the same reasonable expectation of privacy 
as the codefendant.78 

For this proposition, the SJC cited Carter and quoted Carter’s 
explanation that “[s]uch a defendant and his confederate are treated, 
in effect, as one for the purpose of deciding whether there was a rea-
sonable expectation of privacy, otherwise the person who carried the 
contraband might go free (because of suppression of the evidence) 
and the defendant confederate would not.”79

At this point in the opinion, in a footnote, the SJC candidly 
stated that:

[t]o the extent that we suggested in dicta in [Mubdi] 
that a defendant charged with illegally possessing 
drugs or firearms that were seized during a search with-
out constitutional justification could succeed in sup-
pressing evidence as long as “someone had a reasonable 
expectation of privacy in the place searched,” we now 
clarify that, consistent with our holding in [Carter] the 
defendant generally must assert his or her own expec-
tation of privacy. We reiterate that there is one excep-
tion to this principle — where the defendant has been 
charged with possessing contraband at the time of the 
search and, also at the time of the search, the property 
was in the actual possession of a codefendant or in a 
place where the codefendant had a reasonable expec-
tation of privacy, the defendant may assert the same 
reasonable expectation of privacy as the codefendant.80 

The SJC’s explanation of the expectation of privacy requirement 
could not have been clearer. Any confusion caused by easily misap-
prehended language in Mubdi has now been summarily, and author-
itatively, dispensed with. Indeed, as outlined above, such a course 
correction was inevitable in light of the SJC’s prior holdings and 
its cogently explicated rationales in support of those holdings, all 
of which led inexorably, and thankfully, to DeJesus. Even more, the 
SJC expressly abandoned its separate and superfluous standing re-
quirement and plainly held that “under art. 14, as under the Fourth 
Amendment, a defendant need show only a reasonable expectation 

of privacy in the place searched to contest a search or seizure.”81 
Moreover, the SJC observed that, in so doing, it was “follow[ing] in 
the footsteps of the United States Supreme Court, which formally 
abandoned the separate standing analysis over four decades ago.”82 
As the Supreme Court at that time noted, and as the SJC in DeJe-
sus helpfully quoted, “the better analysis forthrightly focuses on the 
extent of a particular defendant’s rights under the Fourth Amend-
ment, rather than on any theoretically separate, but invariably inter-
twined concept of standing.”83

As for Mr. DeJesus, he was not charged with possessing the fire-
arm at the time of the search, but at the time of making the video 
that was posted on social media.84 “And although it seems that an-
other individual was charged in connection with the videos that re-
sulted in the charges against Mr. DeJesus, there is no evidence that 
the codefendant actually possessed, at the time of the search, the 
firearm that the defendant was charged with possessing.”85 Nor, the 
SJC noted, was there any record evidence that either the defendant 
or the codefendant had any connection to the basement that was 
searched, and therefore neither could have any reasonable expecta-
tion of privacy in that particular place.86 That being the case, the 
defendant’s motion to suppress was properly denied.87 

The SJC in DeJesus, then, did several things. It disavowed lan-
guage in an earlier case that seemed to work foursquarely against 
prior precedent and, indeed, if left unremedied, could have severely 
undermined that precedent at great expense to the coherence of con-
stitutional doctrine and public safety. In addition, it streamlined its 
jurisprudence in a straightforward way without sacrificing constitu-
tional protections and with a persuasive explanation for its doctrinal 
adjustment. 

In the end, then, any practice is only as good as its practitio-
ners. With DeJesus, the SJC laudably owned up to a past mistake, 
and at the same time set an example for others who someday might 
find themselves in a similarly unenviable position. DeJesus, then, is 
a model of common law decision-making and commonsense juris-
prudence. Indeed, as one jurist put it in another context, “earnest 
rethinking should underscore, rather than undermine, faith in the 
judicial process.”88 The SJC in DeJesus, then, has helped in signifi-
cant respects to reaffirm that faith.

78. Id. at 296-97.
79. Id. (quoting Carter, 424 Mass. at 411).
80. Id. at n. 10.
81. DeJesus, 489 Mass. at 296.
82. Id.
83. Rakas, 439 U.S. at 139. Expanding on the rationale underlying this 
determination, the Rakas court observed that: “[h]ad we accepted petitioners’ 
request to allow persons other than those whose own Fourth Amendment rights 
were violated by a challenged search and seizure to suppress evidence obtained 
in the course of such police activity, it would be appropriate to retain [the] use 
of standing in Fourth Amendment analysis. Under petitioners’ target theory, a 
court could determine that a defendant had standing to invoke the exclusionary 
rule without having to inquire into the substantive question of whether the 
challenged search or seizure violated the rights of that particular defendant. 
However, having rejected petitioners’ target theory and reaffirmed the principle 
that the rights assured by the Fourth Amendment are personal rights, which 
may be enforced by exclusion of evidence only at the instance of one whose 
own protection was infringed by the search and seizure . . . the question 
necessarily arises whether it serves any useful analytical purpose to consider 

this principle a matter of standing, distinct from the merits of a defendant’s 
Fourth Amendment claim. We can think of no decided case of this Court that 
would have come out differently had we concluded, as we do now, that the 
type of standing requirement discussed in Jones and reaffirmed today is more 
properly subsumed under substantive Fourth Amendment doctrine. Rigorous 
application of the principle that the rights secured by this Amendment are 
personal, in place of a notion of ‘standing,’ will produce no additional situations 
in which evidence must be excluded. The inquiry under either approach is the 
same. But we think the better analysis forthrightly focuses on the extent of a 
particular defendant’s rights under the Fourth Amendment, rather than on any 
theoretically separate, but invariably intertwined concept of standing.” Id. at 
138-139. (internal citations and quotations omitted).
84. DeJesus, 489 Mass. at 297. 
85. Id.
86. Id. at 297-98.
87. Id.
88. Doe v. McKesson, 945 F.3d 818, 835 (5th Cir. 2019) (Willett, J., 
dissenting).
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case coMMent

Buyer Beware: The Return of Caveat Emptor 
Sullivan v. Five Acres Realty Trust, 487 Mass. 64 (2020)

The ancient maxim of caveat emptor means “let the buyer be-
ware.”1 Under this well-known legal doctrine, a seller is not liable to 
a buyer for defects in a property in the absence of an express warran-
ty or fraud.2 Courts and state legislatures, however, have gradually 
moved away from this doctrine by providing additional protections 
for buyers and imposing liability on sellers for latent defects in real 
estate.3 In Massachusetts, these fairly recent protections include the 
implied warranty of habitability and the Massachusetts consumer 
protection statute, G.L. c. 93A (Chapter 93A).4 The public policy 
underlying these protections favors the safety and habitability of 
homes.5 Sullivan v. Five Acres Realty Trust presented the Massachu-
setts Supreme Judicial Court (SJC) with an opportunity to further 
expand and clarify buyer protections in this context consistent with 
the well-established public policy goals underlying the breach of the 
implied warranty of habitability and Chapter 93A.6 The SJC de-
clined to do so. 

The primary question presented in Sullivan was whether home 
sellers who had performed extensive but dangerous and non-build-
ing-code-compliant renovations and had engaged in similar wealth-
creating real estate transactions as part of their four-decades-long 
“business model” could be held liable for breach of the implied war-
ranty of habitability and violations of Chapter 93A.7 Reversing a 
jury verdict entered after a lengthy trial, the SJC held that the buy-
ers were not entitled to those remedies because the sellers had lived 
in the home for an extended time period and did not construct the 
home themselves.8 The SJC further held that the sellers’ conduct in 
marketing these renovations without disclosing the lack of building 
permits thereon did not constitute fraud, but was more analogous to 
non-actionable “bare nondisclosure.”9

the Facts

In 2013, Edward and Constance Sullivan (the buyers) purchased 
a home in Dover, Massachusetts, from Giuseppe and Rosalie Ga-
gliardi (the sellers).10 Following their purchase, the buyers discovered 
several defects in the home that would cost hundreds of thousands 
of dollars to repair.11 The structural defects, in particular, posed a 
serious risk that the ceilings in the kitchen and a so-called “Tuscan-
style room” would collapse.12 The sellers had performed several of 
these renovations themselves, but knowingly failed to obtain build-
ing permits or certificates of occupancy for their work.13 The renova-
tions included remodeling and enlarging the kitchen, transforming 
a screened-in porch into the “Tuscan-style room,” and installing a 
brick pizza oven.14 

The sellers were knowledgeable about the building code; they 
owned and operated a construction company and had performed 
numerous similar renovations over the course of several decades.15 
Indeed, Mr. Gagliardi held a construction supervisor license and 
a home renovation certification.16 Moreover, the evidence adduced 
at trial was that the sellers’ “business model” for creating wealth 
consisted of buying homes (leveraging the equity they had in their 
other properties), renovating them while living there, and renting or 
selling the homes after they moved out.17 

The buyers conducted a preclosing inspection of the home, dur-
ing which the sellers themselves promoted the renovations they had 
made.18 The sellers, however, failed to disclose that the renovations 
were never inspected by town officials or approved for occupancy.19 

Shortly after the closing on the home purchase, the buyers dis-
covered the home’s defects and contacted the sellers for additional 
information.20 The sellers refused to provide any information at all 

1. Megan Peterson, “Seller Beware: Mandatory Disclosure Provisions in Iowa 
Put Sellers of Residential Real Estate on Alert,” 50 Drake L. Rev. 569, 571 
(2002).
2. Restatement (Second) of Torts § 352 (1965).
3. See Note: “Imposing Tort Liability on Real Estate Brokers Selling Defective 
Housing,” 99 Harv. L. Rev. 1861 (1986).
4. See Sullivan v. Five Acres Realty Tr., 487 Mass. 64, 65 (2020). An implied 
warranty of habitability holds sellers liable for latent defects of newly built 
homes constructed by a “builder-vendor” that create substantial questions of 
safety and habitability in the property. 36A Mass. Prac., Consumer Law § 28:2 
(3d ed.). Chapter 93A provides procedural and substantive rights to consumers 
that protect them from unfair or deceptive business practices. See Slaney v. 
Westwood Auto, Inc., 366 Mass. 688 (1975).
5. See Trustees of Cambridge Point Condo. Tr. v. Cambridge Point, LLC, 478 
Mass. 697, 705 (2018).
6. 487 Mass. 64 (2020).
7. Sullivan, 487 Mass. at 64, 65, 67.
8. Id. at 65, 66 (overturning a jury decision that found for the buyers that 
awarded $211,153.38, doubled against each defendant, on the Chapter 93A 

claim, $250,000 on the implied warranty of habitability claim, and substantial 
attorney’s fees).
9. Id. at 66 (rejecting plaintiffs’ argument that “fragmentary information 
may be misleading … as active misrepresentation, and half-truths may be as 
actionable as whole lies.” (quoting Kannavos v. Annino, 356 Mass. 42, 48 
(1969)).
10. Id. at 65.
11. Id. at 65, 67.
12. Id. at 67.
13. Sullivan v. Five Acres Realty Tr., 487 Mass. 64, 66-67 (2020).
14. Id. at 67.
15. Id.
16. Id.
17. Id. at 66.
18. Id.
19. Sullivan v. Five Acres Realty Tr., 487 Mass. 64, 66 (2020).
20. Id. at 67.
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and, instead, destroyed considerable evidence related to the renova-
tions.21 Thereafter, the buyers served the sellers with a demand letter 
pursuant to section 9 of Chapter 93A, which was rejected by the 
sellers.22 The buyers then commenced a lawsuit.23 

After four years of litigation, a jury found in favor of the buyers 
on their claims for breach of the implied warranty of habitability 
and violations of Chapter 93A.24 The jury awarded double damages 
against each seller for their willful and knowing bad faith conduct.25 
The trial court also awarded the buyers substantial attorney’s fees.26 
The sellers appealed and the SJC transferred the case from the Mas-
sachusetts Appeals Court sua sponte.27 

the evoLution oF BuyeR PRotections

The concept of protecting buyers from product defects had its 
genesis in the 13th century works of St. Thomas Aquinas.28 Aquinas 
outlined four primary principles in his influential Summa Theolog-
ica: (1) a defect in kind, in quantity, or in quality, if known to the 
vendor and unrevealed, is sin and fraud, and the sale is void; (2) if 
the defect be unknown it is no sin, yet the seller must make good 
to the buyer his loss; (3) a seller is bound to reveal secret flaws that 
may occasion loss through a decrease in the value of the article or 
danger through the ware becoming harmful in use; and (4) if the 
flaw is manifest, he is not bound to reveal it “by any duty of justice,” 
though to do so would exhibit “the more exuberant virtue.”29 

Beginning in the 17th century, Aquinas’ principles gave way to 
the doctrine of caveat emptor.30 The 1603 English case, Chandelor 
v. Lopus, is credited with creating the doctrine of caveat emptor.31 
Chandelor held that there was no wrongdoing when a goldsmith 
sold a fake “bezoar stone” for a considerable sum to a buyer because 
the goldsmith had not expressly warranted that the stone was a be-
zoar stone.32 By the 19th century, as a legal concept throughout the 
United States, caveat emptor had become ubiquitous, particularly in 
the home sale context.33 

Following World War II, caveat emptor began to erode in the 
United States due to the mass production of homes and the lack of 

consumer knowledge about construction matters.34 Courts through-
out the United States began to recognize an implied warranty of 
habitability or workmanship, and many states also passed consumer 
protection and mandatory disclosure laws to further solidify buyer 
protections.35 In 1985, California was the first state to pass a manda-
tory disclosure law for home sellers, and a majority of states followed 
California’s lead.36 Massachusetts remains one of the few states that 
has not imposed mandatory disclosure laws in real estate sales.37

In 1967, the Massachusetts Legislature enacted Chapter 93A, ti-
tled “Regulation of Business Practices for Consumers Protection.”38 
Chapter 93A, section 2, prohibits unfair methods of competition 
and unfair or deceptive acts or practices in the conduct of “trade or 
commerce” and allows for punitive damages and attorney’s fees for 
conduct in violation thereof.39 However, what constitutes “trade or 
commerce,” and whether a home sale fits within the scope of the law, 
has proven to be elusive over the years. 

In Lantner v. Carson, the SJC held that Chapter 93A does not 
apply to “private,” “isolated” sales conducted on a “nonprofessional 
basis.”40 There, the buyers purchased a private residence from the 
seller that contained several defects in the property, including the 
failure of a water pump, a shortage of water in the well, a leaking 
roof and a defective fireplace.41 The SJC held that Chapter 93A was 
not applicable to the sale because the seller was not acting in a “busi-
ness context” under the circumstances.42 

In Begelfer v. Najarian, the SJC sought to delineate between 
purely private transactions outside of Chapter 93A’s scope and “trade 
or commerce” governed by the statute by establishing a factors test.43 
The Begelfer factors are: (1) the nature of the transaction; (2) the 
character of the parties; (3) the activities engaged in by the parties; 
(4) whether the transaction was motivated by business or personal 
reasons; (5) whether similar transactions have been undertaken in 
the past; and (6) whether the participant played an active role in the 
transaction.44 If the factors demonstrate that the sale occurred in the 
“business context,” then Chapter 93A applies.45 

21. Id.
22. Id.
23. Id. 
24. Id. at 67. The buyers’ fraud and misrepresentation claim was dismissed on 
summary judgment, as was their defective and deficient renovation work claim. 
Sullivan v. Five Acres Realty Tr., No. 2014-1215, at 3 (Mass. Supp. May 8, 
2017).
25. Sullivan v. Five Acres Realty Tr., 487 Mass. 64, 68 (2020).
26. Id.
27. Id.
28. See 2 Joseph Rickaby, Aquinas Ethicus: or, the Moral Teaching of St. 
Thomas. A Translation of the Principal Portions of the Second part of the “Summa 
Theologica,” with Notes 93-96 (1892). 
29. See Rickaby, supra note 28, at 93, 94, 95.
30. See Walter H. Hamilton, “The Ancient Maxim Caveat Emptor,” 40 Yale 
L.J. 1133, 1156-64 (1931); A. Rogerson, Implied Warranty Against Latent Defects 
in Roman and English Law, in Studies in the Roman Law of Sale 112, 113 (David 
Daube ed., 1959). Caveat emptor has been traced to 16th century English law 
governing the sale of chattels, as well as to early Roman property law. See 
Hamilton, supra note 30, at 1156-64.
31. See Craig W. Dallon, “Theories of Real Estate Broker Liability and the 
Effect of the ‘As Is’ Clause,” 54 Fla. L. Rev. 395, 400 (2002).
32. See Dallon, supra note 31. A “bezar-stone” or “bezoar stone” was a stone 

found in the stomach or intestines of certain animals, such as a goat, and was 
believed to have magical powers. Id.
33. See Peterson, supra note 1, at 572.
34. See Stephanie Stern, “Temporal Dynamics of Disclosure: The Example of 
Residential Real Estate Conveyancing,” Utah L. Rev. 57, 61 (2005).
35. See Peterson, supra note 1, at 575. 
36. Cal. Civ. Code § 1102 (West 1985); Cal. Civ. Code § 1102.6 (West 
1985). See Peterson, supra note 1, at 577. As of 2008, the District of Colombia 
and 45 states had enacted mandatory seller disclosure laws in some form. 
Elizabeth Murphy, Note, “The Current State of Caveat Emptor in Alabama 
Real Estate Sales,” 60 Ala. L. Rev. 499, 516 (2009).
37. See Michael D. Isacco Jr., “A Massachusetts Real Estate Broker’s Duty to 
Disclose: The Quandary Presented by AIDS Stigmatized Property,” 27 New 
Eng. L. Rev. 1211, 1214 (1993).
38. Mass. Gen. Laws Ann. ch. 93A, § 2 (West 1967); Isacco Jr., supra note 37, 
at 1215. 
39. Mass. Gen. Laws Ann. ch. 93A, § 2 (West 1967).
40. 374 Mass. 606, 612 (1978).
41. Id. at 608-09.
42. Id. at 612.
43. 381 Mass. 177, 190-91 (1980).
44. Id.
45. Id. at 176.
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Following Begelfer, in Rousseau v. Gelinas,46 the Appeals Court, 
providing some additional clarity in the context of real estate sales, 
held that real estate sales involving real estate professionals were sub-
ject to Chapter 93A.47

In addition to Chapter 93A, remedies for fraud and misrepre-
sentation also provide a level of protection for real estate buyers. 
In Kannavos v. Annino, the buyers acquired several “multi-family” 
properties from sellers who had previously converted each of the 
multi-family properties from single-family residences.48 The sellers 
converted the properties without obtaining building permits and 
disregarded the zoning ordinance that prohibited multi-family use 
of the properties.49 To market the properties, the sellers retained a 
real estate broker who advertised the properties as being income-
generating for multi-family use.50 

After the buyers acquired the properties, the city notified both 
parties that the multi-family use of the properties violated the build-
ing code and zoning ordinance, that the wiring was illegal, and that 
the plumbing was in violation of the building code.51 Neither the 
sellers nor their broker made statements during the negotiations or 
closing with respect to zoning or building permits.52 

Nevertheless, in its 1969 decision in Kannavos, the SJC found the 
sellers liable and held that they owed a duty to the buyers to disclose 
the lack of building permits and the violation of the city zoning 
ordinances because the sellers and their broker made representations 
about the multi-family use of the property.53 Kannavos stands for 
the principle that “fragmentary information may be as misleading 
as active misrepresentation, and half-truths may be as actionable as 
whole lies,”54 and departs from the general principle that a seller 
owes no duty to disclose latent defects known to him.55 

Continuing the trend in favor of buyer and consumer protec-
tions in real estate, in 1973, the SJC established the implied war-
ranty of habitability in the landlord-tenant context in Boston Hous-
ing Authority v. Hemingway.56 The implied warranty ensures that 
the premises are “fit for human occupation” and contain “no latent 
(or patent) defects in facilities vital to the use of the premises for 
residential purposes.”57

The implied warranty was subsequently expanded beyond the 
landlord-tenant context. In Albrecht v. Clifford, the SJC expanded 
the warranty to new home sales.58 The buyers purchased a newly 
constructed home from a seller who had built it.59 Several years after 
the sale, the buyers learned of defects in the fireplaces and chimneys 
of the house.60 In extending the implied warranty of habitability to 
sales by a “builder vendor,” the SJC emphasized the importance of 

protecting purchasers from structural defects that are difficult to 
ascertain by mere inspection and imposed the burden of repairing 
latent defects on the party who has the opportunity to notice, avoid 
or correct them during the construction process.61 

the sJc RetRenches in sullivan

Although extension of consumer protection in connection with 
real estate transactions had steadily evolved for several decades, the 
SJC drew a line in Sullivan, holding that, if the sellers lived in the 
home and did not construct the home themselves, the sale could not 
be considered “trade or commerce” for purposes of Chapter 93A, 
and the sellers could not be considered “builder-vendors” for pur-
poses of the implied warranty of habitability.62 

The SJC held that the sale in question was not in the “busi-
ness context,” as was the case in Begelfer, even though the sellers 
owned and operated a residential construction company and had 
established a “business model” of buying real estate, renovating it, 
refinancing to acquire additional properties, and selling or renting 
the properties they had renovated.63 Rather, relying on Lantner, the 
SJC’s primary rationale was that, because the sellers had lived at the 
property for “many years,” they were, in effect, selling their resi-
dence, and therefore the sale was a purely private transaction.64 

With respect to the breach of implied warranty of habitability 
claim, the SJC also rejected that the sellers were “builder-vendors” 
even though they had constructed the defective renovations in ques-
tion.65 Unlike the “business context” test established for Chapter 
93A in Begelfer, there was no existing definition or test to identify a 
“builder-vendor” in Massachusetts jurisprudence.66 Relying on the 
law of other jurisdictions, the SJC determined that whether a par-
ty is considered a “builder-vendor” depends on whether the home 
“was built for the purpose of sale to the public, and whether the 
sale was commercial in nature, rather than personal or casual.”67 
Despite acknowledging that the sellers performed many of the 
renovations themselves as part of their “business model,” the SJC 
adopted a narrower view, reasoning that the sellers could not be 
considered “builder-vendors” simply because they did not build the 
house themselves.68 

Lastly, addressing the buyers’ fraud and misrepresentation claim, 
the SJC sidestepped the half-truth doctrine from Kannavos.69 De-
spite the sellers’ specific marketing of the home renovations during 
a presale inspection and other marketing materials, the SJC found 
that the sellers’ representations were not intended to cause the buy-
ers to believe something that was not true, and therefore the sellers 

46. 24 Mass. App. Ct. 154, 158 (1987).
47. Id.
48. 356 Mass. 42, 43 (1969).
49. Id.
50. Id. at 43, 44.
51. Id. at 45.
52. Id. at 44.
53. Id. at 49.
54. Kannavos v. Annino, 356 Mass. 42, 48 (1969).
55. Swinton v. Whitinsville Sav. Bank, 311 Mass. 677, 679 (1942) (holding 
home seller faced no liability for undisclosed termite infestation because, as a 
policy concern, a contrary holding would cause a potential flood of litigation).
56. 363 Mass. 184, 199 (1973).

57. Id.
58. 436 Mass. 706, 710-11 (2002).
59. Id. at 707.
60. Id.
61. Id. at 710.
62. Sullivan v. Five Acres Realty Tr., 487 Mass. 64, 69 (2020).
63. Id. at 70.
64. Id. at 71.
65. Id. at 72-73.
66. Id. at 71.
67. Id. at 72.
68. Sullivan v. Five Acres Realty Tr., 487 Mass. 64, 72-73 (2020).
69. Id. at 75.
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owed no duty to disclose the lack of building permits and certifi-
cates of occupancy during the marketing process.70 

iMPact FoR hoMeBuyeRs

Sullivan halts a judicial trend — spanning over four decades 
— favoring consumer protection in the residential context and the 
safety and habitability of homes in several ways. First, by taking a 
narrow view of the “business context” analysis, the SJC limited ap-
plication of the consumer protections afforded under Chapter 93A 
even in instances where the seller’s sophistication and motive in sell-
ing the property appeared directed toward a wealth-generating end. 
Previously, the Begelfer factors emphasized the motive, past conduct, 
and sophistication of the seller in determining whether a transac-
tion occurred in the “business context,” but the SJC’s rationale in 
Sullivan diminishes the importance of these factors in favor of the 
“nature of the transaction” factor alone.71 Where one of the primary 
purposes of Chapter 93A is to level the playing field for parties with 
unequal bargaining power, reducing the importance of any of the 
Begelfer factors could severely alter the playing field against buyers.72 

Second, taking a narrow view of the determination of whether a 
party is a “builder-vendor,” the SJC also cabined the reach of the im-
plied warranty of habitability in the home sale context. The purpose 
of the implied warranty of habitability is “to protect a purchaser of 
a new home from latent defects that create substantial questions of 
safety and habitability.”73 By declining to expand the doctrine to 
home renovations made by construction professionals, the Sullivan 
decision breathes new life into the doctrine of caveat emptor even in 
instances where the seller created latent defects that posed substan-
tial questions of safety in a home. 

Finally, the SJC’s disposition of the fraud and misrepresentation 
claim appears to be particularly based on its fear of a flood of litiga-
tion in the wake of a contrary ruling.74 Therefore, the Sullivan deci-
sion shows that such policy fears remain persuasive even in the face 
of compelling consumer protection issues.75 

the nationaL tRend

In contrast to the majority of jurisdictions in the United States 
that have imposed additional buyer protections in the home sale 

context, Sullivan shows that the doctrine of caveat emptor is alive 
and well in Massachusetts.76 Absent clear fraud, misrepresentation, 
or violation of an express warranty, Massachusetts provides few pro-
tections to buyers purchasing a home.77 

One reason for lax consumer protections in home sales is that 
Massachusetts has bucked the national trend on mandatory disclo-
sure laws.78 Disclosure requirements similar to those in other ju-
risdictions would have prevented the circumstances that arose in 
Sullivan.

Mandatory disclosure laws provide benefits for all parties in-
volved in the transaction, not just buyers.79 Buyers certainly benefit 
by making a more informed decision when purchasing real estate.80 
Brokers also obtain the liability protections that come with disclo-
sure; in fact, the National Association of Realtors estimated that 
nearly 75% of lawsuits filed against real estate agents and sellers 
stem from inadequate disclosures.81 Mandatory disclosure laws re-
sult in overall increased satisfaction in residential home transactions 
and lead to improved market efficiency, as evidenced by a decrease 
in post-transaction surprises, complaints and, ultimately, lawsuits.82 
To avoid a flood of litigation in this area, the fix should be to incen-
tivize more disclosure, not for courts to rubber-stamp less.

concLusion

In light of the Sullivan decision, Massachusetts courts continue 
to adhere to significant aspects of the ancient doctrine of caveat 
emptor. Consequently, Massachusetts buyers will continue to face 
substantial risk when making home purchases absent a legislative 
remedy. Therefore, under existing Massachusetts law, as recently 
emboldened by Sullivan, homebuyers need to heed the warning 
“buyer beware.”

— Robert W. Stetson and Peter B. McGlynn

The authors, trial lawyers at Bernkopf Goodman LLP, represented 
Edward and Constance Sullivan at trial and on appeal. The authors 
would also like to thank Michael Parisse, a summer law clerk at Ber-
nkopf Goodman LLP, for his assistance on this article.
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case coMMent

Employment Law: Are There Still Losers’ Rules?
Brader v. Biogen, 983 F.3d 39 (1st Cir. 2020); Joseph v. Lincare, 989 F.3d 147 (1st Cir. 2021)

In 2012, after 17 years as a federal district court judge, Hon. 
Nancy Gertner (ret.) wrote an article titled, “Losers’ Rules.”1 In the 
article, she lamented “asymmetric decisionmaking” in the area of 
employment discrimination law.2 In her view, “judges are encour-
aged to write detailed decisions when granting summary judgment 
and not to write when denying it.3 That practice leads to two unfor-
tunate results, according to the article. “First it encourages judges 
to see employment discrimination as trivial or frivolous, as decision 
after decision details why the plaintiff loses. And second, it leads to 
the development of decision heuristics — the Losers’ Rules — that 
serve to justify prodefendant outcomes and thereby exacerbate the 
one-sided development of the law.”4 

An electronic search for summary judgment decisions over a re-
cent two-year period yielded roughly an equal number of grants and 
denials of employers’ motions for summary judgment in the federal 
district court, although many of the more detailed decisions were, in 
fact, either grants of summary judgment on all counts or split deci-
sions (in which summary judgment was granted on some claims but 
denied as to others). On the appellate level, where new substantive 
law is made, the same search revealed that the U.S. Court of Appeals 
for the First Circuit affirmed the vast majority of summary judg-
ment decisions during the same time period,5 while precious few 
were vacated and remanded for trial.6 To be sure, this percentage 
reflects that federal district court decisions generally are not often 
overturned on appeal; that many discrimination cases settle, often 
after employees prevail on at least some of their claims against a 
summary judgment motion and employers are faced with a pub-
lic trial; or that employees who lost on summary judgment lacked 

the financial wherewithal to pursue an appeal. But are there “losers’ 
rules,” and how can employees prevail at summary judgment? This 
comment analyzes Brader v. Biogen7 (where summary judgment was 
affirmed on appeal) and Joseph v. Lincare, Inc.8 (where summary 
judgment was vacated) to examine the way losers’ rules might persist 
and, alternatively, how a plaintiff might cross the summary judg-
ment threshold to trial.

In Brader, the federal district court granted summary judg-
ment to the defendant, the pharmaceutical company, Biogen, on 
all claims brought by a former principal scientist, Dr. Mark Brader. 
According to the First Circuit, the district court did so by “whittling 
the timeline of alleged actionable conduct to events that occurred 
within the limitations period,” then, having excised that conduct 
from the analysis, determined that undisputed facts did not raise 
an inference of discrimination.9 The First Circuit engaged in a “full 
throated” retelling of Dr. Brader’s allegations — perhaps as detailed 
as the lower court’s.10 

Dr. Brader worked for Biogen from October 2007 until his ter-
mination in November 2015.11 The sequence of events described in 
painstaking detail by the First Circuit (and that the district court 
“whittled away”) started in June 2014, when Dr. Brader received 
harsh criticism during a research presentation at a departmental 
meeting.12 In a footnote, the First Circuit acknowledged that in 
previous performance evaluations, Biogen considered Dr. Brader 
a “solid” employee, who made “outstanding contributions” to his 
department’s advancement of new technologies.13 After a presenta-
tion of his research at a routine department meeting in mid-June 
2014, Dr. Brader met with his supervisor, Dr. Andrew Weiskopf, 
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who harshly criticized his presentation.14 They met again a week lat-
er at Dr. Brader’s request, whereupon Dr. Weiskopf called the pre-
sentation “terrible” and “insulting,”15 just as he had in the previous 
meeting. On June 29, 2014, Dr. Jessica Ballinger, Dr. Weiskopf ’s 
supervisor, coincidentally met Dr. Brader outside of the office in 
their shared neighborhood and, as they began to converse, she found 
his manner “stressed” and “agitated” and thought Dr. Brader was 
“not himself.”16 She expressed her concern about Dr. Brader’s behav-
iors to both Dr. Weiskopf and Human Resources.17 Dr. Weiskopf 
had yet another meeting with Dr. Brader on June 30, 2014, during 
which Dr. Brader felt harassed and concerned for his physical safety 
allegedly because of Dr. Weiskopf ’s demeanor, body language, and 
unwillingness to change his opinion on the presentation.18 

Dr. Brader met with Dr. Ballinger later and, in his words, made 
a formal complaint that Dr. Weiskopf ’s treatment of him violat-
ed Biogen’s harassment policy.19 Dr. Ballinger’s recollection of the 
meeting was that Dr. Brader was “physically agitated” and “fidgety” 
and his speech was “jumbled” into a “word salad.”20 He handed her 
a crumpled, handwritten note that the First Circuit called “indeci-
pherable in its retelling of the narrative.”21 

Following that meeting, according to the First Circuit, Dr. 
Brader sent “numerous unintelligible and rambling emails” to his 
colleagues and friends, including Dr. Ballinger’s boss, Dr. Alphonse 
Galdes,22 who later became an important decision-maker. Dr. Brad-
er also met with Human Resources in early July to detail his safety 
concerns.23 Dr. Brader’s wife informed Human Resources that Dr. 
Brader had been hospitalized, and he began a medical leave.24 On 
July 7, 2014, from his hospital bed, Dr. Brader emailed Dr. Weis-
kopf, Dr. Galdes, Biogen’s CEO and others, seeking help escaping 
from “a medium security mental hospital” and sharing his hope to 
fix the issues with his department. There were several meetings and 
communications among Dr. Ballinger, Dr. Weiskopf, Human Re-
sources, Dr. Galdes, campus security and Biogen’s legal department 
about how to respond to Dr. Brader’s safety concerns and how to 
ensure Dr. Brader did not harm himself or others on the company’s 
campus.25 

Dr. Brader took a medical leave between July 2014 and October 
2014. Both his wife and his physician described his mental health 
condition as temporary, caused by an infection from an antibiotic 

after surgery.26 
The next sequence of events described in the opinion occurred 

about six months later. Dr. Brader was exploring a “crystalliza-
tion concept” he believed would enhance Biogen’s manufacturing 
process.27 In June 2015, he was given the go-ahead to present the 
concept to Biogen’s Strategic Innovation Group.28 In his mid-year 
performance review, however, Dr. Weiskopf was critical of Dr. Brad-
er’s “behavior” and blamed the failure of the crystallization concept 
project to move forward on a “disconnect” between Dr. Brader’s 
objectives and stakeholders’ expectations.29 Dr. Brader complained 
about Dr. Weiskopf ’s review to Dr. Ballinger.30 The First Circuit 
found significant that Dr. Brader did not complain specifically of 
harassment or discrimination in articulating to Dr. Ballinger the 
inaccuracies of his mid-year performance review by Dr. Weiskopf.31

In September 2015, as part of a company-wide, reduction in 
force initiative, Dr. Galdes recommended Dr. Brader for termina-
tion along with 24 other employees in his department and related 
groups.32 By October 2015, Biogen laid off 11% of its workforce, 
including Dr. Brader.33 Upon notification, Dr. Brader filed a work-
place complaint alleging bullying and retaliation, the internal dis-
position of which was not detailed in the decision. Three months 
after Dr. Brader’s employment was terminated, Biogen sought can-
didates with crystallization experience.34 

On Dec. 23, 2015, Dr. Brader filed an employment discrimina-
tion and retaliation complaint with the Massachusetts Commission 
Against Discrimination and received approval to file his complaint 
in the Superior Court, whereupon Biogen removed it to federal 
court, as the complaint included federal claims under the Americans 
with Disability Act.35 The federal district court dismissed all of Dr. 
Brader’s claims (the federal claims and pendant state claims) upon 
Biogen’s motion for summary judgment.36 

In reviewing and ultimately affirming the district court’s grant 
of summary judgment, the First Circuit used language of incision 
to describe the standard of review: “A moving party is to be spared 
a trial when there is no genuine issue of material fact on the record 
and that party is entitled to judgment as a matter of law. . . To avoid 
‘the swing of the summary judgment scythe,’ the nonmoving party 
must adduce specific facts showing that a trier of fact could reason-
ably find in his favor37 (citations omitted).” To reach its conclusion, 
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the First Circuit turned first to the burden-shifting scheme outlined 
in McDonnell-Douglas Corp. v. Green, 411 U.S. 792 (1973), in the 
absence of direct evidence of discrimination.38 The court assumed 
that Dr. Brader had established a prima facie case of discrimination 
under McDonnell-Douglas with indirect evidence, to wit, that he 
was disabled, qualified and discharged, enabling him to shift the 
burden to Biogen to articulate a legitimate nondiscriminatory rea-
son for terminating his employment.39 The court then found that 
Biogen articulated such a reason through the testimony of the sole 
decision-maker, Dr. Galdes, who testified that, in connection with 
a reduction in force, Biogen was no longer prioritizing the work in 
which Dr. Brader was engaged.40 This burden to “articulate” having 
been met, the burden shifted back to Dr. Brader under McDonnell-
Douglas to proffer “some minimally sufficient evidence, direct or 
indirect, both of pretext and of [ ] discriminatory animus.”41 

The decisional law that has evolved since McDonnell-Douglas 
established strict guidelines for this aspect of the burden-shifting 
framework. For instance, pretext cannot be established by question-
ing the employer’s business judgment.42 But it can be established by 
demonstrating “weaknesses, implausibilities, inconsistencies, inco-
herencies, or contradictions” in the employer’s proffered reasons.43 
The focus, according to the body of developed case law, must be 
on the decision-maker,44 and “it is not enough for a plaintiff merely 
to impugn the veracity of the employer’s justification; [s]he must 
elucidate specific facts which would enable a jury to find that the 
reason given is not only a sham, but a sham intended to cover up the 
employer’s real and unlawful motive of discrimination.”45 

Ultimately, the First Circuit concluded, as did the district court, 
that Dr. Brader fell short on his evidence of pretext, which included 
that Biogen continued to develop the crystallization concept after 
he left; that Biogen posted two positions after his departure requir-
ing crystallization experience; and an argument that the work that 
landed him on the layoff lists constituted only 15% of his job yet was 
used as an excuse to terminate his employment.46 The court adopted 
Biogen’s responses in full, concluding that a decision to reallocate 
resources to projects similar to Brader’s after his termination did not 
indicate discriminatory animus.47 Quoting a familiar refrain in dis-
crimination cases, the court held, “Where, as here, courts are ‘faced 
with employment decisions that lack a clear discriminatory motive,’ 

we ‘may not sit as super personnel departments, assessing the merits 
— or even the rationality — of employers’ nondiscriminatory busi-
ness decisions.’”48 The court further found Dr. Brader’s contention 
about the nature of his work at odds with the evidence.49 And fi-
nally, the court rejected Brader’s argument that the decision-maker, 
Dr. Galdes, was motivated by discriminatory animus, ruling (not-
withstanding that Dr. Galdes was copied on emails about Brader’s 
mental breakdown), “Brader simply hasn’t done the evidentiary leg-
work to show that Galdes considered Brader to be disabled such that 
a jury could infer Galdes’ discriminatory animus prompted him to 
terminate Brader.”50 The court found persuasive that Dr. Brader’s 
wife had called the breakdown “temporary,” Brader never identified 
himself as disabled upon his return to work, and Dr. Galdes made 
the termination decision without consulting with anyone, through 
which he might have learned of ongoing issues.51 

The court then disposed of Dr. Brader’s state law claims under 
G.L. c. 151B with equal surgical precision.52 Although under state 
law, a discrimination plaintiff is required at the summary judgment 
stage to offer evidence of “pretext only” (that the articulated reason is 
false) in response to his employer’s legitimate business reason rather 
than evidence of “pretext plus” (i.e., evidence that the proffered rea-
son is false and some evidence of discriminatory animus), the court 
invoked the trope of declining to act as a “super-personnel” depart-
ment over business decisions with which Dr. Brader disagreed.53 
As for Dr. Brader’s hostile work environment claim of a pattern of 
adverse employment actions he termed “pinprick after pinprick,” 
the First Circuit deemed most of the incidents to be time-barred.54 
The court rejected Dr. Brader’s argument that the 2014 events were 
“anchored” by the two timely allegations of workplace harassment 
in 2015 consisting of: (i) Dr. Weiskopf ’s criticism of Dr. Brader’s 
crystallization project; and (ii) his oversight of Dr. Brader’s mid-
year review.55 Then, focusing on the complaints that were not time-
barred, the court determined that these were not “sufficiently severe 
or pervasive so as to alter the conditions of [his] employment.”56 The 
court recognized that a hostile work environment claim could be es-
tablished by a series of behaviors that, reviewed individually, might 
not amount to discriminatory behavior, but held, “to sway us on this 
‘accumulated effect’ phenomenon, Brader needed to show not only 
that the timely behavior contributed to a hostile work environment, 
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but also that the timely harassment was driven by some impermis-
sible motivation (here, disability-related discriminatory animus).”57 

The court’s application in Brader of the analytical rules devel-
oped in the wake of McDonnell-Douglas highlights the burden on 
plaintiffs of establishing discrimination where bias may be more 
subtle. McDonnell-Douglas was intended to offer a framework, even 
a lifeline, to aid employees in proving discrimination where, as is 
often the case in the modern workplace, there is no direct evidence 
of discrimination, such as racial epithets or statements of bias. Simi-
larly, the “continuing violation doctrine”58 or “accumulated effect” 
concept referenced in Brader created inroads for discrimination 
plaintiffs to show a continuum of conduct that spanned months 
or years, permitting consideration of claims based on conduct that 
might otherwise be time-barred. But the decisional law interpret-
ing these concepts in a case lacking direct evidence of discrimi-
nation, and particularly the law describing the plaintiff’s burden 
at each stage, may have made it almost impossible to move past 
summary judgment with a court willing to examine each piece of 
evidence under a microscope before a jury has a chance to weigh 
in. Dr. Brader, notwithstanding a mental breakdown known to 
his department, including the decision-maker, did not survive this  
microscopic analysis.

The plaintiff fared better, at least at the appellate level, in Joseph 
v. Lincare, Inc.59 Consistent with Judge Gertner’s observation about 
the difference between opinions that grant versus deny summary 
judgment in discrimination cases, the Lincare decision was relatively 
brief, although that may be attributed, in part, to the fact that the 
events constituting the alleged discrimination took place over the 
course of a few days.

The plaintiff, Jeffrey Joseph (“Joseph”), a Black man from 
Dominica, sold medical supplies (respiratory therapy products) for 
Lincare, Inc. (“Lincare”).60 At Lincare’s instruction, Joseph visited 
the Kennebunk Walk-in Clinic (“KWIC”) to secure medical cer-
tification for a patient at that clinic whom Lincare still serviced.61 
The owner of KWIC, on Joseph’s second visit, advised Joseph that 
KWIC no longer was using Lincare products, refused access to the 
patient’s physician, and became hostile when Joseph persisted in 
trying to set up a meeting with the physician.62 The owner acted 

aggressively by spitting in Joseph’s face and yelling at him to “get 
out.”63 Joseph reported the incident to his direct supervisor at Lin-
care, and then, with the company’s approval, filed a police report.64 
Joseph then took matters into his own hands by attempting to call 
the owner of KWIC to let him know that although he felt the owner 
had been disrespectful, he wanted to repair the relationship.65 The 
owner became angry and hung up the phone, but Joseph attempted 
several more times to reach him again.66 The owner called Lincare 
to complain about Joseph, demanding his termination.67 There was 
a dispute as to whether the owner identified Joseph during that call 
as a “rasta looking sales representative” or a tall “African American 
with what seemed to be a Jamaican accent.”68 

When Joseph’s immediate supervisor, Dennis Lizotte (“Lizotte”), 
initially declined to fire Joseph because he felt Joseph’s behavior was 
out of character and would not be repeated, the owner of KWIC 
sent a letter about Joseph to eight Lincare executives threatening 
to take legal action and contact the media.69 After receipt of the 
letter, Lincare’s division manager, Tarrah Filo-Loos (“Filo-Loos”), 
pressured Lizotte to fire Joseph.70 

Joseph filed a discrimination complaint under both federal and 
state (Maine) law.71 Upon Lincare’s motion, the district court grant-
ed summary judgment, using the McDonnell-Douglas framework.72 
Although the court found that Joseph, a member of a protected 
class, was qualified for his job and suffered an adverse employment 
action, it credited Lincare’s nondiscriminatory business reason for 
firing him, which was that Lincare believed that, during a proba-
tionary period, Joseph engaged in “unprofessional and potentially 
harassing behavior” in his interactions with the owner of KWIC.73 
To rebut that proffered reason for the termination, Joseph offered 
three pieces of evidence: Filo-Loos’ handwritten notes of her meet-
ing with Lizotte; an email exchange between Filo-Loos and the head 
of human resources, Paula Adams (“Adams”); and a letter written by 
Filo-Loos to Adams five months after Joseph’s termination justify-
ing the termination.74 He argued that this documentary evidence re-
flected how the articulated reasons for firing him changed over time, 
and, further, how he was not offered his “proverbial day in court” in 
accordance with the Lincare handbook, which was offered to other 
employees before termination.75 But the district court, after striking 
the three documents as improperly authenticated, determined that 
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Lincare’s reasons were “related and overlapping” rather than “in-
consistent or contradictory.”76 It acknowledged that Lincare relied 
on two aspects of Joseph’s behavior to support its termination deci-
sion — that Joseph overstayed his welcome at KWIC and continued 
to call despite being turned away — and further that these reasons 
were proffered at different times and framed differently in the re-
cord, but concluded that the differing rationales “[are] not evidence 
of pretext, but evidence that there were multiple factors contributing 
to the decision to terminate Joseph.”77

The First Circuit found that the district court had erred in dis-
regarding the three documents, all of which Lincare produced in 
discovery.78 The court seemed particularly perturbed by the fact that 
Lincare waited until discovery had concluded to challenge authen-
ticity on the grounds that Joseph had not secured express admissions 
from Lincare and, on appeal, rejected that “gotcha” tactic.79 

After determining that the district court improperly excluded 
the documents, the First Circuit noted that “A plaintiff may ‘use 
the same evidence to show both pretext and discriminatory motive, 
“provided that the evidence is adequate to enable a rational factfind-
er reasonably to infer that unlawful discrimination was a determina-
tive factor in the adverse employment action.”’”80 The court found 
that a jury could conclude that racial bias was a factor in the owner’s 
complaint against Joseph because of the owner’s direct references to 
race and Joseph’s descriptions of the owner’s hostile behavior.81 The 
challenge, however, was that Joseph filed his complaint against Lin-
care, and admittedly he had no direct evidence of racial bias against 
his former employer.82 His case against Lincare rested on his asser-
tion that the jury could find at least three of the proffered reasons 
to be false.83 “An employer’s changing explanation for an adverse 
employment action can sometimes provide evidence of pretext.”84 

Joseph argued that at least three of the reasons proffered by Lin-
care for his termination were false because (1) he did not return to 
KWIC; (2) he did not act unprofessionally when first there; and (3) 
Lizotte never told him not to contact [the owner] again.85 The First 
Circuit disposed of the first two of these arguments in short order, 
finding that it was immaterial whether he returned to KWIC or 
called repeatedly, and, further, that the second alleged falsity “con-
cerns a fairly debatable characterization that is not so implausible as 
to imply knowing falsity.”86 

The First Circuit then focused on the third alleged falsehood. In 
her letter to Adams justifying the termination decision, Filo-Loos 
wrote that Joseph had defied an order from Lizotte not to return to 
the KWIC office a second time.87 The court opined that: “[a] jury 

76. Id.
77. Joseph v. Lincare, Inc., 989 F.3d 147, 154 (1st Cir. 2021).
78. Id. at 154, 156.
79. Id. at 157.
80. Id. at 159, citing Pina v. Children’s Place, 740 F.3d 785, 797 (1st Cir. 2014).
81. Id.
82. Id. at 160.
83. Joseph v. Lincare, Inc., 989 F.3d 147, 160 (1st Cir. 2021).

84. Id. at 160.
85. Id. 
86. Id.
87. Id.
88. Id.
89. Joseph v. Lincare, Inc., 989 F.3d 147, 160 (1st Cir. 2021).
90. Id.
91. Id.

could find it very material, given that it would find that Lizotte — 
who said it was false — did not lean toward firing Joseph.”88 The 
First Circuit further concluded that the “aggregate package of proof 
proffered by the plaintiff” included a suggestion that Filo-Loos 
“rushed to judgment” when the only evidence of insubordination 
available to her consisted of the KWIC owner’s accusation that he 
had been intimidated by a tall Black man, and where she ignored 
Lizotte’s contrary view and recommendation that the company 
give Joseph a second chance.89 In speculating as to a jury’s potential 
view of the evidence, the First Circuit found, “Filo-Loos could be 
seen as accepting too readily a portrayal of a tall black employee as 
threatening.”90 The court vacated the grant of summary judgment 
but ended its analysis with this precaution: “None of this is to say 
that Filo-Loos or Lincare acted in a discriminatory manner. Much 
evidence suggests to the contrary. Our task at this point is not to 
decide whether Joseph’s firing was on account of his race. Rather, we 
rule only that he has just enough evidence, as supplemented by the 
improperly excluded documents, to warrant a trial.”91 

It is hard to reconcile the First Circuit’s decisions in Brader and 
Lincare. In Lincare, after some evidentiary analysis, the First Circuit 
resuscitated the plaintiff’s claim and gave it a chance of life, while 
presaging its own view of the weakness of the case. In Brader, after 
extensive analysis of the evidence, the court nailed the coffin shut 
and did not consider an argument (perhaps because one was not 
advanced) that a jury might conclude that Dr. Brader was perceived 
as disabled and his mental breakdown and prior erratic behaviors 
factored into the termination decision. Lincare, however, had some-
thing Brader did not — direct evidence of bias. Although that direct 
evidence was of a third party’s bias, it seemed to influence the First 
Circuit in imagining how a jury might perceive the employer’s ter-
mination decision. 

So, do Losers’ Rules still exist? This comment by no means in-
cludes an exhaustive analysis of summary judgment decisions since 
Judge Gertner wrote her article, but the detailed and exhaustive de-
cision in Brader would seem to support her premise. In Lincare, ap-
plication of a couple of “winners’ rules” (including that a single false 
reason can constitute evidence of pretext and that the plaintiff may 
proffer the same evidence to establish discriminatory motive and 
pretext) helped the plaintiff cross the summary judgment threshold. 
For Dr. Brader, on the other hand, in the absence of direct evidence 
of disability discrimination, it appears that “the Losers’ Rules,” and 
the corresponding “one-sided development of the law,” doomed his 
claims.

— Jessica Block
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Why Do We Still Have the Electoral College?
By Alexander Keyssar (Harvard University Press) 2020, 380 pages

Kennedy School history professor Alexander Keyssar has written 
a history of the Electoral College — or rather the efforts of Congress 
to fix or eliminate it — that could just as easily have been called 
“The Longest Law Reform Effort Ever.” Almost since the time the 
Constitution established the Electoral College as part of the process 
of electing a president, people have been trying to change or abol-
ish it. Present-day efforts have focused on finding a way that the 
presidential candidate with the most popular votes in the country 
should be declared the winner, but that has not always been the case. 
Earlier reformers put their efforts elsewhere, because the very way 
in which the Electoral College came into being made it impossible 
to consider, until recently, a nationwide popular vote as an option.

To understand why, it helps to look at the complex and creaky 
mechanism the founders came up with to elect a president. As Pro-
fessor Keyssar explains it, once the delegates to the Constitutional 
Convention in Philadelphia decided that the new government they 
were devising should have a chief executive, they had to figure out 
how to pick that person. The only models they had came from the 
ways in which states picked governors. In most states, governors 
were appointed by the legislature, though a few were popularly 
elected, including Massachusetts governors.1 Although James Madi-
son favored popular election as the best option, at least election by 
the “qualified part” of the people, he recognized that this would 
be unacceptable to the Southern states, which, because of slavery, 
would lack influence commensurate with their populations.2 Hav-
ing Congress pick the president would also have been problemat-
ic because it would undermine the effort to create three co-equal 
branches of government by making any president beholden to the 
legislative branch.3 

As a result, toward the end of the convention, a select committee 
acting under what Madison later described as a “hurrying influence 
produced by fatigue and impatience” came up with a second-best 

solution: a temporary legislative body that was not made up of any 
members of Congress. How this body was supposed to be picked, or 
what it was supposed to do once assembled, was never quite clear.4 
The method of selection was left to the states, which would not only 
bring to bear local knowledge in the hoped-for selection of men of 
character as electors (and, of course, at the time it would be men), 
but would also put off until later a decision on whether the electors 
would be picked by legislatures or by a popular vote. Once selected, 
however, the members of the Electoral College were never to meet 
as a whole in order to avoid political machinations affecting their 
decisions, what Gouverneur Morris colorfully called “the great evil 
of cabal.”5 Instead, they were all to meet on the same day in each 
of their states. How any unified decision was ever supposed to arise 
out of these deliberately separate meetings went unexplained. In the 
best of worlds, these gatherings of the locally respected would lead 
to the election of someone nationally respected, which of course 
happened with the election of George Washington, as everyone ex-
pected no matter what system of electing a president Philadelphia 
produced. Yet, beyond Washington’s term, what would happen next 
was uncertain. The Constitution recognized the likelihood that a 
multiplicity of results would come about from the individual state 
sessions of the Electoral College. This process was so unlikely to 
lead to a clear winner that a backup method of selecting a president 
was adopted as well. If no candidate received a majority of electoral 
votes, the matter was to be decided by vote in the House, and, if 
that did not initially produce a winner by majority, then the House 
was to vote again, but this time to select from the “five highest on 
the List.”6 

The most immediate problem the Electoral College created was 
the selection of a vice president. The Constitutional Convention 
delegates were no fans of political parties.7 They expected a nonpar-
tisan election in which the vice president would be the presidential 

1. Alexander Keyssar, Why Do We Still Have the Electoral College? 18 (2020). 
2. Id. at 20-21.
3. Id. at 19.
4. Id. at 23, 89; U.S. Const. art. II, § 1 (the original version of the article can 

be found at Keyssar, supra note, 1, at 389-390).
5. Id. at 23.
6. Id. at 389.
7. Keyssar, supra note 1, at 26.
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candidate who obtained the second-highest number of votes. That 
worked out fine when Washington was elected president with John 
Adams as his vice president; however, by the time Adams was elect-
ed, parties had arisen, and his vice president was no political ally but 
instead his political rival, Thomas Jefferson.8 After a farewell din-
ner for Washington, Adams did not consult Jefferson on “measures 
of government,” and Jefferson responded by plotting to undermine 
him.9 

As unworkable as that arrangement proved to be, worse was to 
come in the election of 1800. A party that wished to elect both 
the president and the vice president had to arrange for one of the 
electors aligned with it to vote for someone else as vice president in 
order to give the designated presidential candidate the most votes. 
Jefferson’s Democratic-Republican party blew it in 1800, and Jef-
ferson ended up with the same number of votes as vice presidential 
candidate Aaron Burr. This placed the election in the hands of the 
House, which took 36 ballots to elect Jefferson as president, under 
the influence of Federalist leader Alexander Hamilton, who hated 
Burr more than Jefferson.10 

Here was an obvious need for reform. Yet the effort to amend 
the Constitution to fix the founders’ failure to recognize that par-
ties would play a role in presidential politics was not easy. The most 
obvious difficulty for any proposed amendment is the high bar im-
posed by the Constitution. For an amendment to go into effect, it 
must pass both houses of Congress by a two-thirds vote and then 
be approved by two-thirds of the states.11 An amendment to make 
the electors vote separately for president and vice president seemed 
like a no-brainer, but it did not pass this hurdle initially. The reason 
why this happened provides a clue as to why later efforts to alter the 
system of presidential elections have so far faltered, for no matter 
how foolish an existing system is, there are those who perceive a 
benefit from it and will reject change. Back then, it was the Federal-
ists. Seeing little hope of gaining the presidency, Federalists clung 
to the vain hope that they could nonetheless have as much influence 
on the outcome as they had in 1800. Thus, the 12th Amendment 
did not pass until after the next Congressional election, in which 
the Democratic-Republicans won more than two-thirds of the seats 
in the House and the Senate and could then pass the amendment 
on a party-line vote.12 

Though the particular brand of wishful thinking that took hold 
of the Federalists died with their party, that did not end the real 
or imagined reasons for favoring or resisting reform. Examples of 

this are found throughout the book. The major barrier to reform in 
the early days of the republic, however, was what I hinted at in the 
opening: the impact of slavery. By the time the Constitutional Con-
vention got around to deciding how to choose a president, it had 
already decided that slaves should count as three-fifths of a person 
for census purposes, which meant that slave states would pick up ex-
tra representatives in the House on account of their noncitizen slave 
populations. Then, by making the number of electors each state was 
allotted the same number as it had representatives in the House, plus 
two more for the state’s senators, the Constitution baked in a real 
advantage to the slave states when it came to picking a president. 
The impact was immediate. Jefferson beat Adams in 1800 on the 
strength of the extra electors of the slave states.13

Representatives of these states were well aware of this advantage 
and were not about to give it up. That is what doomed the first effort 
to enact a national popular vote. When Abner Lacock, a Democrat-
ic-Republican senator from western Pennsylvania, proposed such an 
idea in 1816, Virginia Senator James Barbour responded dismissive-
ly. Defending the extra votes the three-fifths clause had given slave 
states, he intoned that “[i]t had pleased God to give the Southern 
country a population anomalous, having the double character of 
persons and property,” and objected that to deny the slave states this 
divinely ordained advantage would be a revolutionary development 
that would destroy the balance of power among the states. Lacock’s 
effort ended quickly, with his bill never making it out of commit-
tee.14 

But though a national popular vote was off the table, the era 
otherwise featured an ever-changing presidential electoral process 
as the states that had been given the discretion to figure out how to 
pick electors experimented frequently among three options — selec-
tion of electors by the state legislature, selection based on a popular 
vote in districts set up for that purpose, or statewide elections with 
the winner getting all the electors. In 1800 alone, six states changed 
their method of picking electors.15 And in seven elections between 
1796 and 1824, Massachusetts changed its method of picking elec-
tors each election cycle.16 While the founders might have wished 
that the states use the freedom given them to try to come up with 
an ideal way to pick electors, nothing so high-minded occurred. 
In reality, the party that dominated the legislature would choose a 
method that would maximize the electors its presidential candidate 
could receive from the state, which meant that legislative selection, 
or winner-take-all, was preferred. A party in the minority tended to 

8. Jefferson came to be vice president when a scheme by Alexander Hamil-
ton to have Thomas Pinckney, the Federalist vice presidential candidate, elected 
president instead of Adams backfired. Id. at 39.
9. Stanley Elkins and Eric McKitrick, The Age of Federalism 543 (1993). For 
example, Jefferson objected to Adams’ policy on the battling superpowers of 
the age — England and France. Jefferson “accused Adams of warmongering in 
nearly every letter he wrote, and he had regular talks with the French consul-
general in Philadelphia, telling of Adam’s ‘vanity’ and ‘stubbornness.’” Id. at 
555.

10. Keyssar, supra note 1, at 39-41.
11. U.S. Const. art. V.
12. Keyssar, supra note 1, at 45-49.
13. Id. at 21-25.
14. Id. at 173-176.
15. Id. at 32 tbl. I.I.
16. Id.
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prefer district elections in order to give its candidate a chance to pick 
up some votes from the state. As fortunes changed, so did sentiment. 
The Democratic-Republican party favored district selection when 
the Federalists had the advantage, but when the tide changed, so did 
the party’s opinion.17 

That is, until around the Era of Good Feelings, which occurred 
during the Monroe administration. What is significant about this 
era is that it was occasioned by the collapse of the Federalists as a na-
tional party.18 In the absence of purely partisan reasons for favoring 
or disfavoring the current system, the now-dominant Democratic-
Republicans, as the one national party left standing, had the op-
portunity to consider whether there was a better alternative. The 
spark for change came in 1812 from particularly obvious excesses of 
the system allowing states to decide how to pick electors. Just before 
the election that year, New Jersey and North Carolina switched to 
selection by the legislature, while Massachusetts risked not having 
any method because its Democratic-Republican Senate and Feder-
alist House could not agree on one. The method Massachusetts ulti-
mately chose, district elections, became the focus of reform efforts.19 
The trend at the time was to adopt winner-take-all, which within 
the next decade or so would become the dominant method of select-
ing electors for the simple reason that it maximized a state’s impact 
on the election.20 But while this was happening, reformers objected 
that a method allocating all of a state’s electors to one candidate did 
not take appropriate account of voters in the minority, and could 
lead to elections so flawed that the candidate who won the most 
popular votes could still lose the election. Reformers maintained 
that district elections, in contrast, would provide a closer reading of 
the will of the people.21 

North Carolina, after its embarrassing behavior in the 1812 
election, decided to have its cake and eat it too. It went with the 
trend and adopted winner-take-all, while at the same time leading 
a national reform campaign to require all states to use the district 
method.22 This effort was the closest anyone would come to amend-
ing the Electoral College provision of the Constitution. It picked 
up support in both large and small states, and in the North and the 
South, the latter because it would not change the number of electors 
to which slave states were entitled. Four times between 1813 and 
1822, the Senate passed a reform bill with more than the necessary 

two-thirds majority. The measure did less well in the House initially, 
but in 1821, the vote was achingly close, with 63% of the House vot-
ing for district selection.23 

Professor Keyssar offers two reasons for the failure of this reform 
effort. Some opposed having the federal government mandate how 
the states should pick electors, but the more formidable opposition 
came from representatives of large states, who formed a much higher 
percentage of the membership of the House than the Senate. They 
did not wish to give up the advantage winner-take-all offered to the 
large states, with its promise to the winner of significantly more 
votes than could be obtained in small states. They also thought that 
the district approach would likely lead to an inconclusive electoral 
vote, and hence the election would be decided by the House.24 In 
that case, each state would have one vote, which decidedly favored 
small states.

The fear that an election would devolve to the House came to 
pass almost immediately with the election of 1824, which started 
out with six credible candidates. Some dropped along the way, but 
not enough to make the Electoral College vote decisive. The House 
picked John Quincy Adams as the sixth president, to the dismay of 
Andrew Jackson, who thought he deserved it because, by his count, 
he had won a plurality of both the electoral vote and the popular 
vote. Jackson accused Adams of making a corrupt bargain with an-
other candidate, Henry Clay, gaining Clay’s support in exchange 
for a promise to make Clay secretary of state, a charge that both 
Adams and Clay denied, though there was no avoiding that Clay did 
become secretary of state.25 

This debacle engendered further efforts to adopt a district sys-
tem, but these efforts ultimately came to naught partly because of 
simultaneous efforts to eliminate electors entirely and to end the 
House’s role in picking a president. With competing reform efforts 
in play, none had sufficient support to be adopted. And the rancor 
between Adams and Jackson made it unlikely that partisans of both 
camps could unite in favor of any electoral reform.26 

Keyssar points out that this result is not unusual. The elections 
that most clearly reveal the Electoral College’s flaws have not been 
the occasions for the most successful reform efforts, frequently be-
cause some other election issues seem more pressing, but ultimately 
because the partisan divide that revealed the flaw made fixing it 

17. Id. at 45.
18. Keyssar, supra note 1, at 63.
19. Id. at 66.
20. Id. at 32 tbl. I.I, 110.
21. Id. at 68-70.

22. Id. at 66-67.
23. Id. at 70, 80.
24. Keyssar, supra note 1, at 76, 84.
25. Id. at 85, 98-99.
26. Id. at 99-109.
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nearly impossible.27

The close election of 1876 between Democrat Samuel Tilden 
and Republican Rutherford B. Hayes was initially undecided be-
cause competing certificates of election were sent to Congress by 
three Southern states and one district in Oregon. Although Tilden 
won the popular vote — or at least appeared to have done so given 
the suppression of Black voters in the South who likely would have 
voted Republican — a commission created for the occasion granted 
all the contested electoral votes to Hayes on a party-line vote. Elec-
toral College reform never came up for a vote in either chamber, as 
Congress struggled to come up with a fair way to count contested 
electoral votes. The situation remained the same after the 1888 elec-
tion in which Benjamin Harrison defeated Grover Cleveland despite 
losing the popular vote. Again, no progress was made on Electoral 
College reform because Congress remained distracted by the vote-
counting issue.28 

In more recent times, the winner of the popular vote lost the 
election in 2000 and 2016. Needless to say, nothing happened on 
the Electoral College front following these two elections. The fierce 
partisan divide of the present is one obvious reason why. Jimmy 
Carter, as president, supported abolition of the Electoral College 
but, when appointed to be co-chair with Gerald Ford of the Na-
tional Commission on Federal Election Reform following the 2000 
election, he did not push Electoral College reform. Explaining the 
commission’s decision to put aside any question of amending the 
Constitution, he said it would be a “waste of time” because of the 
impossibility of getting two-thirds of the two houses of Congress to 
back an amendment.29 

But that is not the end of the story. Much of the rest of the saga 
again looks to the South. The defeat of the Confederacy for a brief 
moment eliminated the reason for Southern opposition to basing 
presidential elections on the popular vote because the end of slavery 
meant the end of the advantage slave states had when slaves were 
counted as three-fifths of a person toward determining how many 
electors each state was allocated. But once Jim Crow laws were ad-
opted that effectively prevented Black citizens from voting in the 
South, that region now had a five-fifths reason for opposing select-
ing a president by popular vote.30 

The South effected reform efforts in other ways as well. In 1891, 
Democrats briefly obtained control of the Michigan Legislature 
and succeeded in changing the electoral process in the state from 
winner-take-all to district selection. Like earlier efforts at the begin-
ning of the 19th century, it was done for a wholly partisan reason 
in an effort to obtain at least some Democratic electors from the 
state in upcoming presidential elections.31 Michigan Republicans 
had legitimate grounds to view this as hypocritical in light of the 
absence of any similar effort to adopt district selection in what was 
by now the solidly Democratic South. With less reason, but reflec-
tive of how baked-in to the electoral system winner-take-all had 
become, Republicans somehow thought that the district selection 
method was such an affront that they could convince the courts that 
it was unconstitutional. The legal battle reached all the way to the 
Supreme Court, which swiftly and unanimously turned down the 
Republican effort six days after oral argument.32 

More directly, as Northern Democrats began in the 1930s to 
push for civil rights, a growing split between the Southern and 
Northern parts of the party created electoral worries. In 1944, Texas 
briefly threatened to direct its presidential electors to decline to vote 
for Franklin Delano Roosevelt if the party platform opposed seg-
regated schools. And in 1948, when the party platform included a 
strong civil rights plank, some Southern Democrats walked out and 
ran Strom Thurmond as a Dixiecrat candidate, who in the end won 
four states with 39 electoral votes.33 

The threat of faithless electors in the control of a rebellious group 
caused liberal Democratic representative Emanuel Cellar of Brook-
lyn to propose a proportional allocation of electoral votes in each 
state and the elimination of electors.34 This approach was revived 
after the 1948 election by Henry Cabot Lodge Jr., a Republican 
senator from Massachusetts, and Ed Lee Gossett, a Texas Demo-
cratic representative. Lodge argued generally that a proportional ap-
proach would somehow make it less likely that an election would be 
thrown to the House, an argument that is a bit hard to follow since 
a proportional approach makes it more likely that third-party can-
didates would get some of the votes.35 But what is interesting about 
these two men is that they looked at the same thing and saw some-
thing completely different. Both were concerned about the impact 

27. Id. at 108-109
28. Id. at 122-131.
29. Id. at 329.
30. Keyssar, supra note 1, at 189-190.
31. Id. at 131-133.

32. Id. at 134-135, 137-138. 
33. Id. at 146-148.
34. Id. at 147.
35. Id. at 149.
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of minority voters on close elections in winner-take-all states. Lodge 
thought proportionality would limit the ability of the Communist 
party to influence the result in New York. Gossett, on the other 
hand, was worried that Black voters would influence the New York 
result. And not to leave any group out, he was also worried about 
Jewish, Irish, Italian and Polish voters in that state.36 Lodge also 
looked to the South, which by then had been solidly in the hands of 
the Democratic party for generations, and hoped that proportionali-
ty would allow Republicans to pick up some votes, although he con-
ceded that would “involve[] a change as to the future” when Black 
Southerners would be allowed to vote.37 Though the bill passed the 
Senate in 1950, it failed to go anywhere in the House, largely be-
cause Northern liberal Democrats did not see the same rosy future 
as did Lodge. They thought the likely result would be that the South 
would remain solid, while a Democratic candidate would pick up 
fewer votes in the North, thus swinging the power within the party 
to the conservative Southern Democrats.38 

But a decade and one-half later, the situation had changed drasti-
cally. The Supreme Court’s one person, one vote Baker v. Carr deci-
sion in 1962, followed by the Voting Rights Act of 1965, were what 
Keyssar called “institutional enlargements of democracy.”39 This sea 
change brought to the fore the national popular vote idea as part of 
a democratic movement, and it appeared that at least this time the 
idea might not be shot down by the South. Southern Black citizens 
could now vote, thus putting an end to the inherently anti-demo-
cratic reasons Southern representatives previously had to oppose a 
straight-up popular vote for president.

And so, in the late 60s, Congress took up a national popular 
vote proposal in an atmosphere that Keyssar claims was propitious. 
But wasn’t his theme that the best shot for Electoral College re-
form was in periods of political calm without the partisan edge that 
would doom an effort that would have to meet the super-majority 
requirement that the Constitution places on the amendment pro-
cess? Anyone who lived through that era would hardly see it as 
anything resembling the “Era of Good Feelings.” The bitter divide 
over the Vietnam War, the assassinations of Martin Luther King 
Jr. and Robert Kennedy, the unrest in urban America and on col-
lege campuses, and a new president long loathed by Democrats as 

“Tricky Dick,” hardly seemed to present an opportunity for mem-
bers of Congress of all stripes to come together in support of a major 
electoral reform.

Still, the effort had momentum. It was supported by the Ameri-
can Bar Association, the Chamber of Commerce, Senate Major-
ity Leader Mike Mansfield, and Senate Minority Leader Everett 
Dirksen.40 The third-party candidacy of former Alabama Gover-
nor George Wallace in 1968 pointed to the urgency of reform to 
avoid the specter once again of a segregationist candidate prevent-
ing either of the major-party candidates from winning an Electoral 
College majority, followed by turmoil.41 Moreover, per Keyssar, the 
parties were in flux, with the liberal Northern Democrats and the 
conservative Southern Democrats at such a divide that the result-
ing “fluidity of the party structure opened up the political space for 
dramatic reform to receive serious consideration.”42 

The popular vote effort was led by Indiana Senator Birch Bayh, 
while the opposition was led by the “simple country lawyer” of Wa-
tergate fame, North Carolina Senator Samuel Ervin. The amend-
ment passed the House easily in 1969, and polling suggested that it 
had a decent chance of being approved by enough states if it passed 
in the Senate as well.43 But opponents stalled it for months in the 
Senate. It took a Bayh threat to filibuster a Supreme Court nomina-
tion to get the amendment a floor vote. But the amendment itself was 
filibustered successfully by a combination of Southern Democrats 
and small-state Republicans.44 The latter feared the loss of the extra 
two votes small states had in the Electoral College, and speculated 
that farm states would be ignored in favor of Eastern metropolises in 
an election determined by the popular vote. The Southern senators 
voted partly out of a reflexive belief that the Electoral College was a 
bastion protecting Southern interests and with the knowledge that 
white voter turnout had historically been lower in the South. Some, 
Ervin included, even thought that the Supreme Court would likely 
reverse its earlier approval of the Voting Rights Act.45

No future effort to convince Congress to approve a national pop-
ular vote has had any more success, and there has been little action 
on that front in years, which is a reflection of the present hyper-par-
tisan atmosphere. But that does not mean that nothing can be done. 
It just means that the route to reform will not be through Congress.

36. Of course, those voters would be excused for seeing things differently. Lat-
er in the mid-1970s, when the national popular vote was under consideration, 
the Black community was divided, with the NAACP favoring the Electoral Col-
lege because of the power of Black voters in what were then Northeastern swing 
states, which it saw as “‘justified and necessary’ to offset the underrepresentation 
of Black people in Congress.” Id. at 283. The American Jewish Congress also 
disfavored the popular vote because it would reduce the influence of Jewish vot-
ers, particularly in New York. Keyssar, supra note 1, at 292. 
37. Id. at 150-152.

38. Id. at 154-156.
39. Id. at 209-210.
40. Id. at 211, 214.
41. Id. at 216-217.
42. Keyssar, supra note 1, at 256.
43. Id. at 225-227.
44. Id. at 242-250.
45. Id. at 257-260.
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First, whatever the founders believed about who should select the 
president, the public seems always to have thought it should. Keys-
sar hinted at this when he noted that a North Carolina legislator 
who had voted in 1812 to have the legislature pick electors thought 
it necessary to send a 19-page letter to his constituents explaining 
his vote to cut the citizenry out of the process.46 By 1836, the legis-
latures had gotten the message loud and clear and, as a result, only 
one state was left that relied on legislative selection.47 Although no 
polls were taken on the popular vote option until 1944, since then 
polls have shown consistently that a majority of Americans prefer it 
to the Electoral College.48 

I hope there is now a better understanding of how the Electoral 
College works. It does not necessarily benefit either large or small 
states. It benefits only swing states, the competitive states that will 
decide the election. Some groups of voters, whether a majority or 
minority group, may have particular power for a time if their state 
is a swing state and they are swing voters, but that influence will 
disappear if the state is no longer up for grabs. 

The earlier reform efforts have some advantages, but their dis-
advantages make them no longer the focus of reform. District vot-
ing has the potential to give the minority in any given state a few 
electoral votes, but that comes with an enormous downside. It will 
simply give state politicians another reason to gerrymander and cre-
ate noncompetitive districts that benefit the majority party in that 
state. How effective modern gerrymandering efforts are can be seen 
in how few House seats are in play in any given election.49 It would 
be the same in a presidential election. Instead of swing states, there 
would be a few swing districts here and there, and the vast majority 
of the population would continue to be ignored by the candidates.

Proportional voting would avoid the gerrymandering problem, 
but create another one. With the election simply divvying up elec-
toral votes, candidates would care about a state only if they could 
switch enough votes to pick up an elector or two. In California, 

the state with the most electors, a gain of a percentage point might 
be enough to pick up an elector, but in the states with only three 
electors, it might be necessary to shift the vote by 17%. That would 
mean that typically, only the largest of states would be of interest to 
the candidates.

But it is the very fact that none of these proposals would cre-
ate a truly national election that makes the national popular vote 
attractive. It is the only proposal that makes every voter in every 
state count, and therefore is potentially appealing to the vast major-
ity of states that are not swing states. Thus, the one proposal with 
any chance at the moment is the National Popular Vote Compact, 
under which states agree to vote their electors for the winner of the 
national popular vote once enough states sign up to be sufficient to 
elect a president.50 That number is 270, and since 2006, it has been 
adopted by 15 states with 195 electoral votes, including Massachu-
setts.51 Although the effort has bipartisan support, it has yet to pick 
up a Republican-leaning state. Still, four states joined the compact 
after the 2018 midterms, and the backers of the compact have yet 
to try the initiative route and take advantage of the public’s support 
for a popular vote.52 

Keyssar pointed out that in the run-up to the 2000 election, 
when it looked like Al Gore might lose the popular vote, but win the 
electoral vote, George W. Bush had a backup plan in case this hap-
pened — convince some Gore electors to vote for him.53 As Keyssar 
concludes: “The history tells us, in effect, that things change and 
that there is no necessary reason for the pattern of defeats to recur 
indefinitely.”54 And absent change, there is every reason to expect 
that the kind of problems that have occurred off and on because of 
the Electoral College will occur again and that perhaps even some 
new ones may arise. 

— James P. Rooney

46. The legislator seems to have been vilified because of his vote, for his letter 
sought to address “the charge of having, willfully and maliciously . . . deprived 
the good people of this county of a certain portion of their rights.” Id. at 66. 
47. Id. at 32, tbl. I.I.
48. Keyssar lists the results of 56 polls taken between June 1944 and April 
2019. In all but three of the polls, a majority of respondents favored a national 
popular vote. In only one, taken in December 2016, right after Donald Trump 
won the presidency but not the popular vote, did more people favor the 
Electoral College. Keyssar, supra note 1, at 383-85. The latest poll conducted 
by the Pew Research Center in January 2021 found that 55% of Americans 
favored a national popular vote, while 43% would prefer the Electoral College 
be retained. As might be expected in the current partisan atmosphere, 71% of 
Democratic voters favored the national popular vote, while 61% of Republican 
voters favored the Electoral College. Bradley Jones, “A Majority of Americans 
Continue to Favor Moving Away from Electoral College,” PEW Researh 
Center (Jan. 27, 2021), https://www.pewresearch.org/fact-tank/2021/01/27/
majority-of-americans-continue-to-favor-moving-away-from-electoral-college.
49. On the eve of the 2020 election, the nonpartisan Cook Political Report 
rated 346 of the 435 House seats as noncompetitive, with another 30 likely so, 
while only 26 races were tossups. “2020 House Race Ratings” (Nov. 2, 2020), 

Cook Political Report, https://cookpolitical.com/ratings/house-race-
ratings/230686.
50. https://www.nationalpopularvote.com (last visited Dec. 11, 2021). The 
Constitution allows states to enter compacts with the consent of Congress. U.S. 
Const. Art. 1, § 10, cl. 3. The proponents of a national popular vote chose the 
interstate compact route because “[n]o single state would ever be likely to uni-
laterally enact a law awarding its electoral votes to the nationwide winner” and 
“if the states participating in the arrangement [created by the compact] possess 
a majority of the electoral votes, the system operates in an even-handed and 
nonpartisan way.” John R. Koza, et. al., Every Vote Equal: A State-Based Plan for 
Electing the President by National Popular Vote 282-283 (2013).
51. Massachusetts joined the compact on Aug. 4, 2010. https://www.national-
popularvote.com/state/ma.
52. Keyssar, supra note 1, at 358.
53. Id. at 325-326. I was one of those who thought Bush might win the popu-
lar vote, but lose the electoral vote. See James P. Rooney, “Don’t Mean a Thing: 
Why your vote doesn’t count unless you live in Kalamazoo or Morgantown,” 
Washington Monthly (Nov. 1, 2000.)
54. Id. at 378.
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