
MBA to host second 
Gateway Cities 
forum on April 30

Following the success of its debut forum 
in Dartmouth on Jan. 26, the Massachusetts 
Bar Association will host its second 
Gateway Cities forum in Worcester on 
Monday, April 30, beginning at 5 p.m. in 
the Jury Room at the Worcester Trial 
Court.

“Like with the first forum, the focus of 
the Worcester event will be to identify 
ways in which attorneys can lend their 
expertise with issues affecting Gateway 
City communities across Massachusetts,” 
said MBA President Richard P. Campbell, 
who set Gateway Cities as a prioritized 
initiative.

by jennifer rosinski

Massachusetts courts will lose the 
ability to both deliver justice and ensure 
security within their walls if the 
Legislature does not approve adequate 
funding for fiscal 2013. That was the 
message delivered by court leaders and 
lawyers at a Court Advocacy Day hosted 
by the Massachusetts Bar Association and 
the Boston Bar Association at the Grand 
Staircase of the Statehouse on March 19.

“Losing more than 17 percent of court 
personnel directly affects 
our ability or deliver 
justice in ways that are all 
too familiar to you and 
your colleagues,” Supreme 
Judicial Court Chief 
Justice Roderick L. Ireland 
said. “Inadequate funding 
has made access to justice 
all the more harder.”

The Trial Court Depart- 
ment is asking for $593.9 
million in “critical 
funding” it needs to pre-
serve the integrity of the 
courts. Gov. Deval L. 

Patrick recommended level funding the 
courts when he released his state budget 
proposal in late January. The House and 
Senate will start debating the budgets in 
April and May, respectively.

“Our message today is pretty simple … 
supporting the courts request for $593 
million is essential,” MBA President 
Richard P. Campbell said.

Following the speaking program, 
attendees met with their local legislators 
to emphasize the need for $593.9 million 
in funding.

by jennifer rosinski

More than 50 years after the legal com-
munity first began to talk about reforming 
the management of the state’s Trial Court 
Department, it has become a reality. It’s a 
change that could never have happened 
without the work of Speaker of the House 
Robert A. DeLeo, who partnered with 
Supreme Judicial Court Chief Justice 
Roderick L. Ireland to draft legislation 
that will, this spring, place a civilian in 
charge of the court’s business functions.

“This was the first time in my history 
that a speaker and Supreme Judicial Court 
chief justice were standing together,” 
DeLeo said, a hint of awe in his voice as 
he retold the story of their partnership 
from his seat in a wing-back chair inside 
his Statehouse office adorned with ornate 
wood paneling.

DeLeo admitted that the Legislature 
and the judiciary have a history of not 
getting along. “Usually we’re at each 
other’s throats,” he said. Not this time. 
DeLeo, himself an attorney, said he 

approached Ireland about court man-
agement: “How about you and I work on a 
bill together?” The chief justice took him 
up on the unlikely offer.

It is for that ability to join two groups 
often on opposing sides, and a long history 
of working to advance MBA-supported 
legislation, that DeLeo will be honored 
with the 2012 Legislator of the Year 
Award at the MBA’s May 31 Annual 

Dinner at the Westin 
Boston Waterfront. This is 
DeLeo’s second time 
receiving the honor; the 
first came in 1998 for his 
support of guardianship 
legislation.

The MBA has pushed 
for court reform since it 
published its first report, 
Res Gestae, on the issue 
back in 1976. Additional 
studies were to follow over 
the next few decades, 
among them the indepen-
dently commissioned 1991 
Harbridge House Report and the 2003 
MBA Court Study Task Force Report, 
both recommending hiring a non-judicial 
court administrator.

Problems with hiring and promotion 
within Massachusetts’ Probation Depart- 
ment were the impetus for court man-
agement reform, said DeLeo, who has 
been speaker since January 2009. In the 
aftermath of the disclosure about troubles 

in the Probation Department, DeLeo said 
his first visit was to Father J. Donald 
Monan. The Boston College chancellor 
chaired the committee that wrote 2003’s 
Monan Report, the blueprint for court 
reform. “I think now is a great oppor-
tunity to talk about judicial reform,” 
Monan told DeLeo.

And talk DeLeo did. The speaker spoke 
with prominent members of the legal and 
legislative communities, including 

Banning underage 
drinking parties — 
a matter of public 
health and safety

On Feb. 21, 2012, the Supreme Judicial 
Court issued its decision in Juliano v. 
Simpson, a so-called “social host lia-
bility” case involving an illegal underage 
drinking party that produced a cata-
strophically brain-injured 16-year-old 
girl.1

That the drinking party was illegal was 
not open to dispute. The lawyer for 
Simpson admitted at oral argument that 
his client could have been charged with 
committing a crime for hosting a party at 
her premises with full knowledge (and 
indeed frank approval) that underage 
guests under her dominion and control 
were consuming alcohol.

In his responses to the Court, Simpson’s 
lawyer likewise admitted that, if con-
victed, his client could have 
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MBA President Richard P. Campbell

Annual Dinner set for May 31
The Massachusetts Bar Association 

is proud to announce it will hold its 
2012 Annual Dinner on Thursday, May 
31, at the Westin Boston Waterfront, 
425 Summer St., Boston.

Join us for a reception, beginning at 
5:30 p.m., which will be followed by the 
Annual Dinner at 7 p.m. The event will 
feature the presentation of the Legislator 
of the Year Award to Speaker Robert A. 
DeLeo and the annual MBA Access to 
Justice Awards. More information on 
page 7. #
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by leonarDo angiulo

I was driving up 290 the other night 
and, inbetween fighting to merge onto 
190, I look across the highway at this bill-
board. It’s from the Massachusetts Bar 
Association, and it asks a real simple 
question: what if the courts were closed 
and you couldn’t be heard?

I’ll be the first to tell you that I’m 

biased. I’m an attorney who spends a 
majority of his week in court and, as far 
as I’m concerned, budget cuts for the 
courts are bad for my business. At the 
same time, court budget cuts are also bad 
for anyone trying to live and make a living 
in Central Massachusetts.

Some of the things we take for granted 
here in the commonwealth are courts that 
are open five days a week and court clerks 
offices full of public servants working 
hard to make sure our cases go from dis-
putes between people to judicial deci-
sions. The fact is, according to a YouTube 
video published by the Massachusetts Bar 
Association, since 2008 the Massachusetts 

Trial Courts have hired zero new 
employees. As Trial Court employees 
retire, no one is taking their place, judges 
are taking furlough days and a lack of 
court officers is causing sessions to shut 
down.

The Worcester Probate and Family 
Court now has five judges handling all 
cases having to do with custody, support, 
visitation, estates and divorces in our 
county. As you can imagine, that’s a lot of 
work for such a limited number of people. 
And these are important cases.

The problem is you need more than 
judges to make our system of justice 
work. We need court officers in 

A publication of the Massachuset ts Bar Association
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State budget cuts for the Trial Court

*This column originally appeared on 
GoLocalWorcester.com on Feb. 22, 
2012, and is reprinted with the per-
mission of the author and GoLocalProv.
com LLC.
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by roberT l .  holloWay jr .

As many of you know, there is a new 
courthouse on Federal Street in Salem, 
the J. Michael Ruane Judicial Center. I 
was honored to participate in the formal 
dedication as your president-elect. For 
those of you who have not had a chance to 
see this new courthouse, I can assure you 
it is a terrific facility, with its appearance 
befitting a first-rate court system. In my 
remarks at the dedication, I invoked a bit 
of Essex County legal history, as did 
Supreme Judicial Court Justice Robert 
Cordy, who took us all back in time to the 
Salem “witch trials.”

Unlike Justice Cordy, I traveled back 
only a few hundred years or so, to the 
inception of the Newburyport Superior 
Courthouse, which continues in operation 
today as the oldest operational superior 
courthouse in the nation. In the early days 
of that courthouse, Daniel Webster tried 
cases there, and much of the courthouse is 
essentially as it was during Webster’s 
time. I am pleased to have tried cases 
there, giving me that common experience 
with Webster, hastening to add that I am 
hardly in Webster’s league.

The Newburyport Superior Courthouse 
almost became only a memory back in 
1976 when members of the Weather 
Underground bombed the building. For 
those of you unfamiliar with the Weather 

Underground, that was a radical political 
group bent on changing, including by 
violent means, our system of government. 
Regardless of the Weather Underground’s 
motives at its inception, the group 
morphed into an ineffectual ragtag outfit 
that left in its wake destruction of property 
and persons.

(In 1970 when I was working for Life 
magazine in New York City, I was 
planning on attending an Amherst 
College alumni function in New York, to 
be held at the Greenwich Village home of 
an older, rather prosperous alumnus. The 
event was cancelled because the home 
was literally blown up — inadvertently — 
by members of the Weather Underground 
who were making bombs in the basement 
of that house. Their less-than-stellar 
bomb-making skills killed three of them, 
while two escaped.)

The Newburyport Superior Courthouse 
survived, despite sustaining considerable 
damage. The Weather Underground did 
not choose lightly that target. As mis-
guided as the bombing was, that court-
house was chosen to make a purposeful 
political statement.

I mention this history because our 
courthouses are highly visible symbols of 
what makes us great as a nation of laws. 
We resolve our disputes largely through 
our courts. As obvious and taken for 

granted as this may be for us as lawyers, it 
is not the case in much of the world. We 
need only look at the various armed 
struggles in many parts of the globe to 
understand that in many places, violence 
is the means for resolving disputes.

Our system of justice, our courts where 
the system operates, our judges and court 
employees are all essential to the mainte-
nance of our very way of life. Too often in 
the hurly-burly of our daily lives, even we 
lawyers forget that.

Our courthouses are, after all, just 
buildings. Without judges and support 
personnel in adequate numbers, we 
cannot have a meaningfully functioning 
system of criminal and civil justice. For 
many years, we have seen a hiring freeze 
in our courts. As I observed at the Salem 
courthouse dedication, look at the clerks’ 
offices and other office spaces in that new 
courthouse during the work day. You will 
see many, if not mostly, empty desks and 
work spaces — stark testimony to the 
absence of personnel.

This is not acceptable. While we can 
debate reasonably what the right staffing 
patterns and staffing allocations should 
be in particular courts, the fact remains 
that overall, we have a shortage of court 
personnel. This is a problem for all cit-
izens, not just lawyers and their particular 
clients.

It is up to all of us, therefore, to advocate 
responsibly, wherever and whenever we 
can, for adequate court funding. Without 
a properly funded court system, we face 
the very real risk of losing much of what 
we take for granted in a civilized society. 
This is not alarmism. This is an elephant 
standing in the corner of the courtroom. 
The longer we allow that elephant to stand 
there, the messier and harder to clean up 
that courtroom is likely to become. 

On the stump
A new courthouse, an old one, and familiar problems

robErt L. 
HoLLowaY Jr.

is president-elect of 
the Massachusetts 
bar association.

Check us out 
online: 

www.massbar.org

.
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“The erosion in the judiciary’s budget 
that has characterized the past several 
years has brought the Trial Court to an 
unacceptable level of capacity,” said BBA 
President Lisa C. Goodheart, who shared 
the example of judges from the criminal 
session borrowing court officers from the 
civil session, forcing those proceedings to 
a halt.

Chief Justice for Administration and 
Management Robert A. Mulligan said 
that since July 2007, the Trial Court has 
1,316 fewer employees, which has led to a 
drop in the courts’ clearance rate and the 
reduction of clerks’ office hours in 40 
court divisions.

Court Advocacy Day complements the 
Massachusetts Bar Association’s compre-
hensive public awareness campaign on 
underfunded courts. In addition to a 
statewide billboard campaign on this 
topic, the MBA has posted videos on 
YouTube and conducted outreach to 
members of the legal community and 
other key community leaders and groups. 
All stress the importance of adequately 
funding the state’s third branch of 
government.

For more information on the event or 
the MBA’s overall campaign on under-
funded courts, go to www.MassBar.org/
CourtFunding.

Continued from page 1

courT aDVocacy Day

Photos by Jeff thiebauth
Audience members at the May 19 event.

MBA leadership from left to right: Vice President Marsha V. Kasarosian, Vice President Jeffrey N. Catalano, President Richard 
P. Campbell, Treasurer Douglas K. Sheff, Chief Operating Officer and Chief Legal Counsel Martin W. Healy and President-
elect Robert L. Holloway Jr.

MBA President Richard P. Campbell and Supreme Judicial Court Chief Justice Roderick L. Ireland.
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StAte

Sjc AppROVeS NeW Rule 
GOVeRNiNG MediA, electRONic 
AcceSS tO cOuRtS

The justices of the Supreme Judicial 
Court announced on March 2 the approval 
of SJC Rule 1:19 governing “Electronic 
Access to the Courts.” The Court order 
amends the former Rule 1:19 governing 
cameras in the courts and replaces it with 
the new rule, effective July 1, 2012.

After the new rule has been in oper-
ation for a year, the Court will review it to 
determine whether further revisions are 
needed.

The new Rule 1:19 is designed to rec-
ognize the changes in technology and 
journalism since the original rule was 
promulgated and to maintain the nec-
essary order and decorum in the 
Massachusetts courts. Among the major 
changes are the following:

• News media are defined as those who 
are regularly engaged in the reporting 
and publishing of news or infor-
mation about matters of public 
interest. This would include citizen 
journalists who meet this standard.

• News media are allowed to use laptop 
computers and other electronic com-
munication devices inside court-
rooms if they are not disruptive to the 
proceedings.

• Those seeking to cover the courts 
using the permitted technology are 
required to register with the public 

information officer of the Supreme 
Judicial Court, confirm that they 
meet the definition of news media, 
and agree to follow the provisions in 
Rule 1:19. A judge has the discretion 
to permit electronic access by a 
person who had not registered.

• In addition to one video and one still 
camera, a second mechanically silent 
video camera is allowed for use by 
media other than broadcast television 
and still photographers.

• Motions to suppress may be electron-
ically recorded.

• If news media ask to record multiple 
cases in a session on the same day, a 
judge may reasonably restrict the 
number of cases that are recorded to 
prevent undue administrative burdens 
on the court.

• The rule applies to clerk magistrates 
conducting public proceedings.

• As in the original rule, covert pho-
tography, recording or transmission 
is prohibited; a judge retains the right 
to limit or suspend electronic cov-
erage if it would create a harmful 
consequence; and the media are 
required to make arrangements for 
sharing of video and still photo-
graphs. The new rule provides that 
minors and sexual assault victims 
may not be photographed without the 
consent of the judge. It continues the 
current restrictions on recording or 
photographing voir dire hearings 
concerning jurors or prospective 

jurors, side-bar conferences, confer-
ences between counsel and client, 
and frontal or close-up photography 
of jurors and prospective jurors.

The new rule was drafted by a com-
mittee of judges, clerks, court adminis-
trators, attorneys and media representa-
tives who were asked to study the current 
rule and to recommend changes. The 
Supreme Judicial Court Judiciary-Media 
Committee approved the recommenda-
tions and forwarded them to the SJC 
Rules Committee.

The proposed rule was sent out for 
public comment and comments were 
received through March 2011. The 
Judiciary-Media Committee and Rule 
1:19 subcommittee were asked to con-
sider the comments and make further 
changes, if warranted. The committee 
completed its work last fall and made 
final recommendation to the SJC Rules 
Committee.

 The justices said they greatly appre-
ciated the dedicated work of the SJC 
Judiciary-Media Committee and the Rule 
1:19 subcommittee. The subcommittee 
co-chairs were retired Leominster 
District Court First Justice John Curran 
and Neil Ungerleider, WCVB-TV 
manager of digital and multi-media in 
Boston. SJC Justice Robert J. Cordy is co-
chair with Ungerleider of the Judiciary-
Media Committee. It is anticipated that 
educational training and materials on the 
new rule will be provided to judges, court 
employees and the media in the coming 
months. 

News from the Courts
UMass Boston 
hosts open 
Appeals Court 
session

A three-judge panel of the 
Massachusetts Appeals Court heard oral 
arguments in six appeals in a special 
session held at the University of 
Massachusetts Boston campus’ Healey 
Library on March 5.

Part of the Appeals Court’s educational 
outreach program, the sitting was open to 
the public. UMass Boston teachers and 
students attended and participated in 
classroom discussions conducted by 
attorney Denise Kenneally, a member of 
the Appeals Court staff and a UMass 
Boston alumna.

Massachusetts Bar Association 
President Richard P. Campbell, an 
alumnus and a member of the UMass 
Board of Trustees, welcomed the court in 
a brief ceremony at the start of the session.

Immediately after the session, the three 
judges — Chief Justice Phillip Rapoza, 
Hon. Scott Kafker and Hon. William 
Meade — held an informal question-and-
answer session for the students on general 
topics related to the role of the 
Massachusetts Appeals Court. 

2012 Annual Dinner
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details at www.MassBar.org/AD12 
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The General Practice, Solo and Small 
Firm Section’s 2nd Annual Symposium, on 
May 10 from noon to 5:30 p.m., with a 
reception to follow, will be held at 
Lombardo’s in Randolph, to address a 
range of issues to assist solo practitioners 
and small-firm members on how to move 
forward in today’s legal climate. To reg-
ister, see insert or visit www.MassBar.org.

Christina O’Neill spoke with the 
GPSSF Vice Chair and conference 
Program Chair Scott Goldberg about this 
year’s conference.

Q: What are the primary topics on 
the minds of the small-firm and solo 
practitioners who will be attending this 
conference?

A: From what we hear from our 
members, cash flow is the foremost 
concern and critical element to success. 
Other issues include staying within your 
knowledgeable area and not practicing in 
areas you know nothing about. It appears 
that the day of the general practice for a 
solo practitioner is done. The law — and 
the practice of law — has become much 
more complex. Networking is one of the 
ways a lot of these issues can be addressed.

 A significant factor that affects cash 
flow for solo practitioners and small firms 
is the cut in court funding. If you can’t get 
a trial date, then you’ll have difficulty 
getting cases resolved. There are sessions 
without judges, without clerks and without 

jurors. The MBA is addressing this 
problem on a larger scale, but I think it 
affects the solo practitioner and small 
firm even more than a large firm. In 
addition to supporting court funding, we 
can — and should — network to share 
ideas and refer cases.

Q: What else?
A: Another way to address the delay in 

closing cases is through the growing trend 
of alternative dispute resolution-medi-
ation and arbitration. So, we will have a 
section on ADR, but we will be presenting 
it from a different perspective, from a 
judge’s perspective. We will include pre-
sentations from a currently sitting judge 
who willingly assists in settlement negoti-
ations, and from two former judges, now 
in the private businesses of mediation and 
arbitration who have seen cases from the 
bench, not just as an attorney.

 The session will provide guidance on 
how to address settlement and negotiation 
for a case that’s in suit, and in private 
mediation and private arbitration. The 
idea is that it fits within the concerns of a 
small-firm and solo practitioner, who is 
going to have to be skilled at ADR, 
because if you’re waiting for your cases 
go to trial, you may not be able to wait 
financially. Large firms don’t have cash 
flow issues like that.

 It becomes essential to move cases 
appropriately, to close cases. One of those 

important ways is ADR, and the courts 
are advocating its use. Private ADR has 
grown tremendously in the past couple of 
years. That can be expensive too.

Q: How will the format differ from 
last year’s session, which we under-
stand was fully attended?

A: Last year, we held the section’s first 
symposium and there was a lot of interest 
in what we were presenting. While it was 
a huge success — standing room only — 
we also learned a great deal about the 
issues on our members’ minds, and tried 
to create this year’s symposium to address 
issues that are at the forefront for solo 
practitioners and small-firm members.

 This symposium has several different 
themes, such as looking at how practices 
can be run now, in the present and into the 
future. And there are, for example, con-
siderations that exist now that didn’t exist 
a year ago or exist in a different context, 
with different importance.

Q: Such as what?
A: We will have a section on running 

our law practice from outside the office. 
Speakers will address technological 
advances such as mobile e-mail, the iPad 
and tablets, and smartphones, and include 
a specific presentation on cloud com-
puting that can be advantageous for a solo 
practice or a small-firm member. Out of 

the office time is no longer downtime. 
Every small practice has to keep an eye on 
cost, more so than a midsize firm. How 
can we reduce costs and offer better client 
service at the same time? We think tech-
nological advances will help us do that.

 And always a present consideration, 
through all we discuss, is how to do it 
ethically.

Q: What are the ethical concerns?
A: For example, these considerations 

include what an attorney may ethically 
include in cloud computing; how does one 
store it confidentially; and what is better 
off not in cloud computing? 

ABA president meets with MBA, 
governor’s staff on Boston visit

Photo by JeNNifer rosiNsKi

From left to right: MBA Chief Operating Officer and Chief Legal Counsel Martin W. Healy, ABA President Wm. T. (Bill) 
Robinson III and MBA President Richard P. Campbell.

by jennifer rosinski

American Bar Association President 
Wm. T. (Bill) Robinson III met with the 
Massachusetts Bar Association and state 
leaders to discuss the court budget crisis 
during his visit to Boston on Feb. 28.

Robinson’s first stop was the MBA’s 
headquarters in Boston, where he met 
with MBA President Richard P. 
Campbell and MBA Chief Operating 
Officer and Chief Legal Counsel 
Martin W. Healy.

The group then headed to the 
Statehouse to meet with staff in the 
office of Gov. Deval Patrick. At the 
meeting were Chief of Staff Mo Cowan, 
Chief Legal Counsel Mark Reilly and 
Deputy Director of Cabinet Affairs 
Cecilia Ugarte Baldwin.

The MBA and ABA shared their 
concerns over the lack of adequate 
funding for the courts in Massachusetts, 
and discussed the MBA’s ongoing court 
funding campaign. ■

Solo, small-firm conference May 10 to address
ethics, social networking, technology concerns

#
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MBA Chief Operating Officer and Chief 
Legal Counsel Martin W. Healy. “The 
interest I got was fascinating,” DeLeo 
said. Healy, who has advocated on myriad 
court and legal reform measures for well 
over two decades said, “the chess board 
was finally aligned on the issue and it 
took bold and courageous leadership to 
advance such wide-sweeping change.”

The legislation — signed into law by 
Gov. Deval L. Patrick in August 2011 — 
not only puts a civilian in charge of non-
judicial business of the court, but provides 
much-needed reforms to the Probation 
Department hiring process. All job appli-
cants must take standardized tests, and 
every recommendation — only con-
sidered after a candidate is named a 
finalist — must be written and made 
public. “We have an awful lot of checks 
and balances,” DeLeo said.

Court management reform wasn’t the 
only legal issue DeLeo helped get passed 
using his knack for bringing together rep-
resentatives from various viewpoints. 
Massachusetts’ landmark alimony reform 
bill — signed into law in September 2011 
— found support from DeLeo, without 
which the bill would have never made it to 
the floor of the House of Representatives.

DeLeo said he was honestly “shocked” 
that the bill became law, and wishes the 
Legislature could have that same level of 
cooperation more often.

“Without the work of the people who 
formed the blue ribbon commission, 
[alimony reform] never would have hap-
pened,” said DeLeo, a former assistant 
registrar of probate whose past legal 
practice handled divorce cases.

Immediate Past President Denise 
Squillante, a family law practitioner in 
Fall River, was a part of that group, a leg-
islative task force created by the Joint 
Committee on the Judiciary. “She really 
played a big part in making sure that it 
was done,” DeLeo said.

A full-fledged career in politics wasn’t 
a conscious decision of DeLeo’s, although 
he did find the subject interesting. DeLeo 
was elected to the House of Representatives 
in November 1990 and has served as chair 
of House Ways and Means. A peek into 
the speaker’s childhood illustrates the 
intensity of that interest.

“My parents would often mention that 
when I was six, I would watch conven-
tions,” said DeLeo, quickly adding that 
despite being a Democrat, he was equally 
interested in both parties’ conventions. “I 
would get up on my table or chair and 
mimic what was being said at the time.”

While a student at Suffolk University 
Law School in 1976, DeLeo even helped 
campaign for Jimmy Carter in the Federal 
Hill section of Rhode Island, a neigh-
borhood with a high concentration of 
Italian immigrants.

Respected for his listening skills and 
honesty, DeLeo made his debut in politics 
as a Winthrop Town Meeting member. He 
held that title until the town changed its 
form of government six years ago, 

replacing representative town meeting 
with a town council.

“I was the first town meeting member 
in history who went door to door,” said 
DeLeo, noting that he campaigned with 
homemade signs.

DeLeo went on to sit on the Winthrop 
Democratic Town Committee and Board 
of Selectmen for nine years, serving as 
board chairman for three. It was there that 
he learned the art of handling sensitive 

issues affecting different groups. Winthrop 
has had its share of complicated issues, 
including its relationship with Logan 
Airport, its beachfronts, tolls and the con-
struction of the Deer Island Waste Water 
Treatment Plant in Winthrop Bay.

“Local government really prepared me 
well, I think, for state government,” he 
said. “My understanding that the deci-
sions they make here … can affect local 
government.” ■

Deleo
Continued from page 1

Photo by Merrill shea

Photo by MiKe ritter/ritterbiN.CoM

From left to right: Supreme Judicial Court Chief Justice Roderick L. Ireland, MBA Chief Operating Officer and Chief Legal 
Counsel Martin W. Healy, Speaker Robert A. DeLeo and MBA President Richard P. Campbell.

2012 MBA Annual 
Dinner sponsorship 
opportunities
Platinum Sponsor ($5,000)
 Table for 10, full-page ad in dinner 
program, firm logo projected at the 
dinner, sponsorship level recognition 
in Lawyers Journal and displayed on 
MBA website
Gold Sponsor ($3,500)
 Table for 10, ½-page ad in dinner 
program, firm logo projected at the 
dinner, sponsorship level recognition 
in Lawyers Journal and displayed on 
MBA website
Silver sponsor ($2,500)
 Table for 10, ¼-page ad in dinner 
program, firm logo projected at the 
dinner
Table for 10 ($1,500)
Individual tickets are also available 
for $150 each.
For additional information, visit www.MassBar.
org/AD12 or call (617) 338-0543.

Pioneer Valley wins MBA 2012 Mock Trial Championship
by jennifer rosinski

Pioneer Valley Performing Arts 
Charter Public School in South Hadley 
was named state champion of the 
Massachusetts Bar Association’s 2012 
Mock Trial Program, the high school’s 
second championship in a row. The finals 
were held March 23 in the Great Hall at 
Faneuil Hall in Boston.

Pioneer Valley advances to the National 
High School Mock Trial Championship 
in Albuquerque, New Mexico, May 3–6. 
A portion of the trip will be funded by a 
donation from the MBA’s philanthropic 
partner, the Massachusetts Bar Foun-
dation. Pioneer Valley won the champi-
onship last year and in 2006.

Pioneer Valley and Marshfield High 
School competed during a nearly three-
hour mock trial. Pioneer Valley repre-
sented the plaintiff, who was the victim of 
bullying and suffered a mental breakdown. 
Marshfield represented the defendant, a 
teacher, who was charged with negligence 
for not stopping or reporting the bullying 
suffered by the student.

District Court Presiding Justice Barbara 
Savitt Pearson presided over the mock 
trial and was assisted by Superior Court 
Associate Justice Janet Kenton-Walker 
and Superior Court Associate Justice 
John T. Lu.

“You have been stars, all of you. It’s 
remarkable to me,” said Pearson, who 
suggested many practicing attorneys 
could learn from the articulate and com-
posed students. “It was terrific, and you 
really should be so proud of yourselves.”

Pearson said Pioneer Valley was victo-
rious in proving the teacher was neg-
ligent. That win, however, did not mean 
Pioneer Valley would automatically take 
the championship. The judges deter-
mined, by a vote of two to one, that 

Pioneer Valley was the victor because it 
received the higher score. The judges 
based their calculations on a number of 
factors, including presentation and 
knowledge of both the case and law.

The Mock Trial Program began 

Photo by Merrill shea

2012 Mock Trial winners Pioneer Valley Performing Arts Charter Public School.

#
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by anDrea s .  burke

Attorney Mark A. Leahy has devoted 
countless hours to the Massachusetts 
Uniform Probate Code (MUPC) — which 
went into effect fully on March 31 — from 
developing it to helping other practitioners 
understand it.

Leahy, a partner at Whittum & Leahy in 
Hingham, where he practices probate, trust 
and estate law, answered the call of both 
the courts and the bar in the implemen-
tation of the MUPC.

He was reporter for the Joint MBA/BBA 
Committee on the Uniform Probate Code; 
a draftsman of the MUPC; part of the 
Probate & Family Court’s Implementation 
Committee; and finally, one of the key 
leaders in planning and implementing the 
recent five-part CLE series “MUPC 
Demystified” for the Probate Law Section 
Council of the Massachusetts Bar 
Association.

The idea for the MBA’s five-part series 
came about when past Probate Law Section Council 
Chair Janice Nigro (see related spotlight below) and 
other council members talked about creating an edu-

cational program on the new probate code, Leahy said. 
He had already put several together, including for 
MCLE and Suffolk University Law School, and was 
chosen to help lead the MBA series.

“Rather than repeat the same overview, 
we decided to go into the major subjects in 
more depth than we could even in a whole 
day in an overview. And we tried to give 
more practical, useful forms of information 
than was provided by other CLEs,” said 
Leahy.

Leahy and Nigro collaborated in 
planning the series, for which he served as 
a panelist on four of the five seminars that 
ran from the fall through February. The 
“MUPC Demystified” series is available 
online through MBA On Demand at www.
MassBar.org.

“Attorneys can get an insight to the new 
options which the code offers probate 
administrators and estate planners, and 
also the new internal procedures which the 
Probate and Family Court must follow,” he 
said.

And he isn’t done yet. He will be a pan-
elist on the estate planning panel at the 
upcoming “MUPC Basics: An Overview 
of the New Massachusetts Uniform Probate 

Code” seminar at the Massachusetts School of Law in 
Andover on April 27. ■

vOLunteer spOtLight 

Photo by Jeff thiebauth

Attorney Mark A. Leahy has played several roles related to the Massachusetts Uniform Probate Code, including the 
MBA’s five-part CLE series, “MUPC Demystified.” 

Janice C. Nigro
by anDrea s .  burke

For those who attended the 
Massachusetts Bar Association’s five-part 
“MUPC Demystified” CLE series, they 
have attorney Janice C. Nigro and her col-
leagues to thank. Nigro not only helped 
spearhead the popular series, she also 
served as a panelist on three of the five 
seminars.

Nigro, a former MBA Probate Law 
Section Council chair, and attorney Mark 
A. Leahy (see related spotlight above) 
worked together to establish the topics for 
the important series in advance of the 
upcoming implementation of the 
Massachusetts Uniform Probate Code.

Other colleagues helped with its orga-
nization and content. These included 
Jennifer Rivera-Ulwick, Evelyn Patsos, 
Thomas Jalkut, John Dugan, Edward 
Notis-McConarty, Michael Christy and 
the Hon. Anthony Nesi.

“All helped bring the series to an unsurpassed level 
of excellence,” Nigro said.

The goal of the five-part series was to offer compre-
hensive in-depth training on the new Massachusetts 
Uniform Probate Code (MUPC). While other CLEs 
devoted an hour to cover the informal probate pro-

ceedings, part one of the MBA series focused solely 
on the topic for four hours.

“Because we knew the law changes would require 
sweeping changes for practitioners, the series needed to 
be hands-on,” Nigro said.

Those who were not able to attend the series in 
person can still view it online through MBA On 
Demand by visiting www.massbar.org/cle/mba-on-

demand. Other educational offerings on 
the topic of MUPC are also available 
through On Demand.

“Jan took the lead and I couldn’t 
imagine any other member being able to 
pull this together other than her,” said 
MBA Senior Program Manager Marc 
D’Antonio.

Nigro has long been involved in MBA 
CLE faculty and finds much enjoyment in 
it. “I view my CLE work as a unique 
opportunity to give back,” said Nigro, 
who finds her CLE work and other bar 
involvement intellectually stimulating.

“I’m always learning from other 
members, and appreciate their insight and 
depth of knowledge,” she said.

In addition to her work in CLE, Nigro 
volunteers her time through the MBA’s 
Elder Law Education Programs, and 
serves on the board of The Angel Fund, 

an independent, nonprofit organization dedicated to 
supporting ALS (Lou Gehrig’s disease) research.

A Northeastern University School of Law graduate, 
Nigro has been practicing law for 26 years. She is a 
partner at Nigro, Pettepit & Lucas in Wakefield, where 
she practices probate, trust, estate and serious personal 
injury law. ■

Photo by Jeff thiebauth

Massachusetts’ Gateway Cities are 
those mid-sized cities whose residents are 
experiencing significantly higher rates of 
unemployment and a stalemate in social, 
economic and civic innovation. Some 
examples are Brockton, Fall River, 
Lawrence, Springfield and Worcester.

Margaret D. Xifaras and Francis A. 
Ford, who practices in Worcester, have 
led the MBA’s Gateway Cities initiative.

Ford will serve as moderator at the 
April 30 event. Area leaders who have 
long worked with the issues impacting the 
state’s Gateway Cities will share their 
insight and be part of the conversation to 
pinpoint ways in which the legal com-
munity can help address these issues.

Confirmed speakers to date include:
• Massachusetts Secretary of 

Education S. Paul Reville;
• Massachusetts Sen. Harriette L. 

Chandler (D-Worcester);
• Craig Blais, executive vice president, 

Worcester Business Development 
Corporation;

• Benjamin Forman, research director, 
MassINC; and

• Michael F. Collins, MD, University 
of Massachusetts senior vice president 
for Health Sciences and Chancellor of 
UMass Medical School.

Look for more specifics in e-Journal 
and in other e-communication in the 
coming weeks.

Members interested in attending should 
visit www.MassBar.org to R.S.V.P. ■

GAteWAy citieS
Continued from page 1

Mark A. Leahy

Education anywhere, anytime.
www.mAssBAr.Org/ONDEmAND

mBA ON DEmAND™
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Lawyers, judges to visit high school 
classrooms for Law Day 2012 outreach

Boston College Law School held its 4th 

annual Diversity Bar cocktail reception at 
the school on March 12, inviting repre-
sentatives from various bar associations 
to meet students.

The reception was the opening cele-
bration of Diversity Month at BC Law, 
which ran through the end of March, and 

featured BC Law Dean Vincent D. 
Rougeau, who joined the school in July 
2011. Approximately 200 students and 
faculty attended.

Also participating were members of the 
Asian American Lawyers Association of 
Massachusetts and the Boston, Massach-
usetts Black Lawyers, Massachusetts 

We dNeSdAy, ApRil 4

law Practice management section 
educational series: When clients 
complain 
12:30–1:30 p.m.
Mba, 20 West st., boston

mba monthly Dial-a-lawyer 
Program
5:30–7:30 p.m.
statewide dial-in #: (617) 338-0610

Volunteer at the greater boston 
food bank
5:30–8 p.m.
Greater boston food bank, 70 south 
bay ave., roxbury

thuRSdAy, ApRil 5

muPc help Desk Training
Noon–1:30 p.m.
Mba, 20 West st., boston

free member appreciation 
reception: Dessert Tasting
6–8 p.m.
university of Massachusetts Club, 225 
franklin st., boston (see information on 
page 13)

fRidAy, ApRil 6

health law legal chat series: 
session i 
*NOTE: There is no on-site attendance 
for Legal Chats.

MONdAy, ApRil 9

legal networking night
5–8 p.m.
scholars american bistro & Cocktail 
lounge, 25 school st., boston

tueSdAy, ApRil 10

advanced Deposition skills: effective 
Techniques for Taking and Defending 
key Depositions for Trial 
4–7 p.m. 
Mba 20 West st., boston

thuRSdAy, ApRil 12

latest in the law: criminal/juvenile 
law update 
5–7 p.m., Mba 
20 West st., boston

We dNeSdAy, ApRil 18

law Practice management section 
educational series: social media and 
blogging 
12:30–1:30 p.m. 
Mba, 20 West st., boston

thuRSdAy, ApRil 19

conveying real estate under the 
muPc 
5–7 p.m., Mba 
20 West st., boston

fRidAy, ApRil 2 0

health law legal chat series: 
session ii 
*NOTE: There is no on-site attendance 
for Legal Chats.

We dNeSdAy, ApRil 25

lifecycle of a business Part 2: land 
use/Permitting & business financing
5–7 p.m. 
Mba, 20 West st., boston

thuRSdAy, ApRil 26

Tiered community mentoring 
Program — Wrap-up event
9:30 a.m.–12:30 p.m.
John Joseph Moakley Courthouse, one 
Courthouse Way, boston

fRidAy, ApRil 27

muPc basics: an overview of the 
new massachusetts uniform Probate 
code
9 a.m.–5 p.m.
Massachusetts school of law, 500 
federal st., andover

We dNeSdAy, M Ay 2

mba monthly Dial-a-lawyer Program
5:30–7:30 p.m.
statewide dial-in #: (617) 338-0610

thuRSdAy, M Ay 3

latest in the law: Personal injury 
and insurance law update 
4–7 p.m. 
Mba, 20 West st., boston

fRidAy, M Ay 4

health law legal chat series: 
session iii 
*NOTE: There is no on-site attendance 
for Legal Chats.

tueSdAy, M Ay 8

latest in the law: real Property law 
update 
5–7 p.m.
Mba, 20 West st., boston

We dNeSdAy, M Ay 9

criminal/immigration law Training 
conference 
9 a.m.–4:30 p.m.
Mba, 20 West st., boston

thuRSdAy, M Ay 10

general Practice, solo & small-firm 
symposium 
Noon–5:30 p.m.
lombardo’s, 6 billings st., randolph

tueSdAy, M Ay 15

lifecycle of a business Part 3: 
employment & business litigation 
matters 
5–7 p.m.
Mba, 20 West st., boston

We dNeSdAy, MAy 16

latest in the law: building a solid 
foundation and managing law 
Practice risk 
10 a.m.–noon
Mba, 20 West st., boston

mba Western mass. Dial-a-lawyer 
Program
3:30–7:30 p.m.
statewide dial-in #: (413) 782-1659 
Western New england College school 
of law, 1215 Wilbraham road, 
springfield

thuRSdAy, MAy 17

mba house of Delegates meeting
12:30–4:30 p.m.
uMass-boston, Campus Center, 100 
Morrissey blvd., boston

fRidAy, MAy 18

33rd annual labor & employment 
law spring conference 
9 a.m.–5 p.m. 
Colonnade hotel 
120 huntington ave., boston

We dNeSdAy, MAy 23

latest in the law: family law update
4–7 p.m. 
Mba, 20 West st., boston

thuRSdAy, MAy 31

2012 mba annual Dinner 
5:30 p.m. reception
7 p.m. Dinner
the Westin boston Waterfront 
425 summer st., boston

Calendar of Events

Students at high schools in 
Springfield, Worcester, Southbridge 
and Fall River will welcome members 
of the legal community into their class-
rooms throughout the month of May as 
part of the Massachusetts Bar 
Association’s Law Day initiative.

MBA member volunteers will focus 
on the topic “No Courts, No Justice, No 
Freedom” established by the American 
Bar Association as the theme for Law 
Day 2012.

The MBA Law Day Committee, led 
by Marc Laredo and Michael Sams, 
decided to use the ABA’s theme since it 
applies to the MBA’s current public 
awareness campaign on the impor-
tance of court funding.

“These upcoming classroom visits 
represent a unique way to impress upon 

high school students the important role 
that the rule of law and the legal system 
play in the everyday lives of citizens,” 
said MBA President Richard P. 
Campbell. “We thank the numerous 
attorneys and judges who have gener-
ously agreed to donate their time and 
energy for these meaningful interac-
tions with students.”

The MBA is appreciative of the 
Massachusetts Judges Conference for 
once again offering its assistance with 
recruiting volunteer judges for this 
endeavor.

Law Day is a national day of cele-
bration in May focusing on the United 
States’ heritage of liberty under law 
and recognizing its role in our daily 
lives. Celebratory events are often held 
throughout the month of May.

BC Law hosts 4th annual Diversity Bar reception

Reception attendees.

LGBTQ, Massachusetts and Women’s bar 
associations. The organizations set up 
tables with information on bar programs 
and other membership benefits.

The event was sponsored by Wilmer, 
Cutler, Pickering, Hale and Dorr LLP as 
part of its sponsorship of BC Law 
Diversity Month. ■

Denotes recorded program available for purchase 
after live event at www.massBar.org/OnDemand.

Denotes real-time webcast available for 
purchase at www.massBar.org/OnDemand.

*NOTE: For information on how to participate in 
Legal Chats, visit  www.MassBar.org/OnDemand.
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its 27th year in January. The competition 
places high school teams from 16 regions 
across the state in simulated courtroom 
situations where they assume the roles of 
lawyers, defendants and witnesses in 
hypothetical cases. More than 120 teams 
competed in this year’s competition.

MBA President-elect Robert L. 
Holloway Jr. welcomed the students to the 
historic venue and thanked the families 

and coaches of both teams for their 
support.

The Mock Trial Program is adminis-
tered by the MBA, and made possible by 
the international law firm of Brown 
Rudnick through its Center for the Public 
Interest in Boston, which has contributed 
$25,000 each year to the program since 
1998.
For more information on the MBA Mock 
Trial Program, visit http://mocktrial.
massbar.org. ■

MOcK tRiAl WiNNeRS
Continued from page 7

Photos by Merrill sheaMarshfield High School strategizes.

Joshua McGuire, chair, 
Mock Trial Committee, 
addresses the teams 
before the championship 
begins.
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Q: After years of heavy drinking that 
no doubt contributed to finding myself 
an unemployed lawyer, I can’t say that 
I’m a happy or grateful recovering 
alcoholic. At AA meetings (and vir-
tually all gatherings, for that matter), I 
have to try to keep a lid on my feelings 
of irritability and frustration.

 I often hear a degree of hypocrisy, 
sanctimoniousness or self-delusion in 
what others are saying, and at times 
feel the need to confront them. I have 
not really made any friends since I 
stopped drinking, and my many efforts 
to get hired at a law firm (which hap-
pened readily years ago when I grad-
uated from a fine law school) have had 
no effect. Am I destined to a future of 
crankiness and failure?

A: Certainly not — there are all kinds 
of paths toward recovery, and you’ve 
actually managed to stay away from a 
drink for a number of months despite your 
grouchy state of mind. Another positive 
sign is that, though you feel annoyed by 
other people, you seem aware that the 
origin of the reaction is within yourself.

The irritability that you describe can be 
viewed as falling somewhere within the 

clinical syndromes 
of depression and/
or anxiety. In either 
case, consultation 
with a prescribing 
psychiatrist (psy-
chopharmacol-
ogist) might result 
in a trial of an 
SSRI antidepressant. Antidepressants, 
despite the title, are also sometimes useful 
for anxiety and other moodiness, and they 
are not addictive.

By the way, if you’ve tried these antide-
pressants before without much effect 
when you were still drinking, it’s much 
more likely that they will have a useful 
impact now that you are sober. Your 
sobriety also means that you are in a 
better position than in the past to benefit 
from psychotherapy, to help you under-
stand the sources of your bristly reactions 
to other people.

You may well identify real flaws in 
their reasoning, or simply disagree with 
their belief systems, but this need not 
cause you to write them off, and it does 
not rule out the possibility that they have 
something to offer you.

For example, if 
you are reacting 
negatively to 
someone trying to 
“force feed” you 
the 12 steps, that 
does not mean 
that you might not 
find at least some 

benefit in the themes, such as acceptance, 
honesty with self and ways to deal with 
lingering guilt that are embodied in these 
steps (which tend to foster a non-“cranky” 
attitude). Rather than zeroing in on the 
flaws in what you hear, you may be able to 
learn to focus on what ideas do speak to 
you in a helpful way.

If, for example, someone were recom-
mending Buddhist or Transcendental 
Meditation to you and you found the mys-
tical/religious aspect of the process a turn-
off, you could still choose to go with the 
meditative stance and breathing, and you 
would ultimately see a reduction in a 
variety of manifestations of stress (such as 
muscle tightness, blood pressure and 
weakened immune system). In fact, such 
relaxation techniques (such as those taught 
at LCL’s free, weekly Stress Reduction 

Group) could also help you reach a more 
peaceful, less argumentative state.

With regard to the difficulties you are 
experiencing finding work — it’s tough 
out there. (We have a group for that, too.) 
While your alcoholism probably helped 
derail your career, ceasing your drinking 
doesn’t guarantee employment — it only 
puts you on more or less even footing with 
your many professional peers who are in 
the same boat.

Sustained efforts at recovery (from 
mood and personality problems, as well 
as addiction) will open the door to pos-
itive change, however it comes; giving up 
on yourself certainly will not take you 
anywhere you want to go.

Questions quoted are either actual 
letters/e-mails or paraphrased and dis-
guised concerns expressed by individuals 
seeking assistance from Lawyers 
Concerned for Lawyers.

Questions for LCL may be mailed to 
LCL, 31 Milk St., Suite 810, Boston, MA 
02109; e-mailed to email@lclma.org or 
called in to (617) 482-9600. LCL’s 
licensed clinicians will respond in confi-
dence. Visit LCL online at www.lclma.
org. ■

by john o. cunningha m

Competition for clients is keenest 
during hard times, amplifying the need 
for better marketing and outreach pre-
cisely when resources are most scarce. 
For small-firm practitioners, who lack a 
mega-firm’s marketing arsenal, the chal-
lenge is particularly great.

But small-firm lawyers don’t need 
expensive advertising to market their ser-
vices effectively. They can utilize seven 
“do-it-yourself” tips based on effective 
marketing programs conducted at larger 
firms.

1. Define what you do and for whom 
you do it. You don’t have a marketing 
strategy until you decide what you don’t 
do and who you don’t serve. This means 
taking a hard look at who your core clients 
are (or should be) and knowing what they 
want.

 To focus your practice on high-end 
clients, you must abandon the distractions 
of commoditized work, and develop your 
reputation and skills in a sophisticated 
niche that is in demand. To target a 
broader clientele, you can develop low-
cost, fixed fee products for pedestrian 
needs and budgets.

2. Think like a client. Whatever your 
products and services are, you need to 
understand how they are viewed by 
clients. They want to know: Why should I 
buy this product or service? What value 
does it offer to me? Why should I buy it 
instead of something else? Think about 
the client’s frame of reference and you 
will be better able to sell your products 
and services.

 

3. Promote your products and services. 
Every large law firm has a marketing plan 
for promotion, and every small firm 
should have one too.

 Your plan might include enhancing the 
descriptions of your products and services 
on your website, or posting effective 
descriptions on free professional net-
working sites, such as LinkedIn.

 With just a little more investment of 
time, you can link your law firm site to 
your own blog (which can dramatically 
raise your search engine ranking). There 
are free blogging sites (like Blogger and 
Wordpress) that are intuitive to operate, 
and will allow you to post expert analyses 
and commentary on practical and topical 
issues of interest to clients (more than half 
of whom report searching blogs for topical 
expertise).

 You might also consider pitching your 
skills as a commentator to local radio sta-
tions or newspapers, or pitching yourself 
as a speaker to local trade or service 
organizations.

4. Build trust with clients and pros-
pects. Extensive marketing studies have 
shown that buyers of professional services 
make their buying decisions based on 
trust. The average client has no idea what 
school you attended, and generally does 
not care. They typically don’t know if you 
are perceived as a great lawyer or a rel-
ative unknown. What they do know is 
whether or not they trust you and believe 
you care.

 So try to find ways of making more 
intimate connections with clients and 
prospects through community outreach, 
charitable service or other “connecting” 
activities. Remember the marketing 
maxim: No trust means no sale.

5. Do client surveys. Many large firms 
now follow the example set by successful 
corporations, doing surveys of customer-
clients to discover what they buy, why 
they buy it, who they buy it from, what 
they pay for it, and what they like and 

don’t like about a specific firm’s products 
or services.

 Surveys not only show clients that you 
care about their opinion, they demon-
strate that you trust them to provide 
honest feedback. They can deepen a client 
relationship perhaps more than any other 
action you can take, and they often result 
in more business when done profes-
sionally and thoughtfully.

6. Do service training. Many large 
firms understand that nothing sells like 
good service. Consistency of service is 
critical to building trust, and staff 
members are just as crucial to the client’s 
service experience as lawyers.

 If the receptionist does not answer the 
phone, you have a problem. If your legal 
assistant treats staff or clients differently 
than you, then you have a problem. If the 
client is greeted, treated and serviced dif-
ferently by different members of your 
firm, you have a problem.

 A down economy can provide the 

perfect time to adopt standards for service 
so that valuable clients and prospects are 
not lost due to service imperfections, and 
there are many independent marketing 
pros with legal experience that can 
provide you with service measurement, 
consulting and/or training.

7. Involve your entire staff. Many 
practice leaders and managing partners 
have told me that they have learned how 
marketing initiatives can bring people 
together as a team. Not every employee 
can contribute to or rally around a long 
legal document, but they can all partic-
ipate in projects centered on marketing 
and promotions, which can be fun, as well 
as productive. ■

John O. Cunningham is a freelance 
writer, marketing and communications 
consultant who practiced law for nearly 
17 years, including several years as 
general counsel to a publicly held inter-
national company and a subsidiary of a 
Fortune 500 company. He can be reached 

Is recovering alcoholic destined for failure and irritability?

*This article is a redacted, adapted 
and updated version of a longer piece 
that first appeared in the July/August 
2009 issue of The Elder Law Report, 
a product of Aspen Publishers.

Seven tips for “do-it-yourself” marketing in tough times
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Lawyers have long considered them-
selves a breed apart: highly educated pro-
fessionals, not dim-witted businessmen 
who think a “whereas” is a man who 
turns into a small member of the horse 
family when the moon is full. Many coun-
tries bar business types from owning even 
a bit (much less all) of a law firm. But in 
Britain, that law changed in October.

Companies are queuing up to form new 
“alternative business structures” (ABS). 
The Solicitors Regulation Authority, the 
biggest legal regulator, has received at 
least 65 applications. The first ABSs 
should be approved in February.

The “alternative” possibilities are 
many. Irwin Mitchell, a big personal-
injury firm, may float its shares. Slater & 
Gordon, which in 2007 became the first 
Australian firm to go public, has since 
bought some smaller firms and nearly 
tripled its revenues, to AUD $182m (USD 
$194m).

Another new structure will be that of 
the Co-operative, a membership organ-
isation best known for its supermarkets, 
but which also runs a bank and buries and 
cremates more people than any other 
entity in Britain. The Co-op already has a 
legal arm for its members. Approval as an 
ABS will let it sell the same services to 
the general public. In anticipation, it plans 
to add 150 people to its current legal staff 
of 400.

Liberalisation will make lawyering 
cheaper, say its boosters. Tech-savvy 
entrepreneurs may buy or start law firms 
and offer more services online. Quindell 
Portfolio, a software-outsourcing com-
pany, has said it will seek approval to buy 
Silverbeck Rymer, a Liverpool-based law 
firm. Newcomers may be less deferential 
to tradition, and more innovative. Tony 

Williams of Jomati, a consultancy, says 
that if lawyers “insist they’re not a 
business, they’ll carry on until they’re out 
of business.”

Many lawyers fear that cheap, off-the-
shelf products will replace expert advice. 
(The nickname “Tesco Law” has stuck, 
though Tesco, a supermarket chain, has 
not applied to become an ABS.) Critics of 
change also fret that taking outside capital 
might make lawyers favour investors over 
clients. But lawyers have always cared 
about making money, and giving duff 
legal advice is seldom a good business 
plan.

Liberalisation will probably affect 
low-end services first, such as will-writing 
and conveyancing. Britain’s “Magic 
Circle” of big profitable partnerships 
(Clifford Chance, Allen & Overy, 
Linklaters and Freshfields Bruckhaus 
Deringer) show little interest in being 
bought — by Tesco or anyone else. But if 
their new rivals prove capable, they may 
have to adapt. Some see this. Clifford 
Chance has had a back office in India for 
years. Allen & Overy launched one in 
Belfast last year. Recession-racked clients 
demand value for money.

Foreigners are watching Britain’s 
example with interest. Current American 
law on this issue is like Britain’s used to 
be. But Jacoby & Meyers, a big personal-
injury firm, is suing three states (New 
York, New Jersey and Connecticut) for 
the right to raise outside capital. The man-
aging partner, Andrew Finkelstein, has 
already talked to potential outside 
partners about buying in, but can go no 
further unless the rule is overturned. (He 
has not yet talked to investment bankers 
about going public, but he says he is inter-
ested.) The states are trying to get the suit 
thrown out on a technicality. Jacoby & 
Meyers may lose this round. But if 
Britain’s reform is successful, the 
American old guard may struggle to win 
the next one on the merits. ■

Psst, wanna buy a law firm?
Non-lawyers can now own law firms in Britain. 
Where’s next?

*This article originally appeared in 
The Economist on Jan. 28, 2012. 
©The Economist Newspaper Ltd.
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the room to make sure people aren’t 
getting rowdy. We need clerks to file deci-
sions and mail them out so parents know 
what their visitation schedules are. As 
things are, the registrar’s office is short 
handed, and it’s only going to get worse if 
the hiring and pay freezes continue.

What people might not know is that 
there are 11 district courts in Worcester 
County. These courts handle small claims, 
criminal cases, civil cases, as well as 
taking on some Housing Court sessions 
during the week. Talk to any small 
business owner and they’ll tell you that 
while they might not want to go to liti-
gation, they know that if something goes 
bad, they can take it to court and solve the 
problem.

Unfortunately, the courts in East 
Brookfield, Uxbridge and Westborough 
have all been pushed so far they can’t take 
new business from 1 p.m. to 3:30 p.m. 
certain days out of the week. If the state 
doesn’t hire the people our clerks offices 
need to do the job, how do business 
owners get the solutions they need?

On top of probate and civil cases, 
there’s a sticky part of our justice system 
that just won’t go away: due process rights 
for criminal defendants. What do you do 
with people sitting in a jail cell? You just 
can’t tell them, “Sorry, no bail for you 
today. The court is too busy.”

A person has a right to be brought 
before a judge and have their defense 
heard without question and without 
exception. It’s not like Thomas Jefferson 
was thinking you have a right to speedy 
trial, unless the market is down and then 
maybe you get to see a judge. Plus, don’t 
forget that you have police officers 

working hard every day to keep our streets 
safe. How discouraging is it going to be 
for them when victims don’t get justice 
and their efforts get ignored?

The federal and state constitutions 
name the judiciary as one of the three 
branches of government. Having courts 
that work is not an option, it’s mandatory. 
All over the world, a basic measurement 
of a nation is whether their citizens have 
access to a legitimate system of justice.

What all this means is that upholding a 
high standard for our courts is essential 
because residents need to know where to 
look when they have a dispute. If the 
courts are closed, who is going to be 
calling the shots on our streets? I’m not 
saying furlough days for judges is two 
steps shy of anarchy, but I am saying our 
communities rely on courthouses for 
more than just nice landscaping and 
architecture.

A famous judge from Massachusetts 
once said that taxes are the price we pay 
for a civilized society. And there is no 
more direct result of our taxes than our 
courts. So to think of court budgets 
getting cut when people are asking ques-
tions about what the government does for 
them seems like the wrong thing to me.

The governor’s proposed budget for the 
fiscal year was released on Jan. 25, 2012. 
We can only trust that our elected officials 
keep the judiciary, and the important role 
it plays for residents, in mind as they 
debate the state budget over the coming 
months. ■

Leonardo Angiulo, a trial attorney with Glickman, 
Sugarman, Kneeland & Gribouski in Worcester, writes a 
weekly column for the online news outlet 
GoLocalWorcester.com as its legal contributor.  He is a 
former  prosecutor and a graduate of Suffolk University 
Law School.
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We may not have all the answers to this 
because it’s all new, but our speakers will 
address the issues and foster a sharing of 
ideas. Our goal is that when members 
move forward, productivity and ethical 
concerns to their clients move forward, 
too.

 Another session will address different 
types of business models from the view of 
a small-firm or solo practitioner, which 
may shape the future of a practice’s 
structure. The trend has been for large 
firms to be breaking down into small 
firms, and small firms breaking down into 
solo practices. The practice of law is no 
longer limited to a certain number of 
partners and associates, or solo practi-
tioners. Space sharing and outsourcing 
will influence what a future firm might 
look like.

 So part of our discussion will be about 
business models that include space 
sharing and associations. We’re going to 
have presenters address both of those 
aspects. One of the developing trends is to 
share resources and create networks, of 
which we will have an entire session and 
networking reception. A solo practitioner 
may have his or her own practice but does 
not have to feel or practice all alone.

Q: How does one go about that?
A: We will focus on the different 

aspects of networking. How do you do it 
as a solo practitioner, or as a small firm, 
and who in the firm does it? There are dif-
ferences and similarities.

 Also, as an associate in a firm, how do 
you network within your position as an 
associate? Different firms have differing 
emphasis on the associate’s role. Some put 

emphasis on bringing in cases, some want 
to build a client base that makes them 
more valuable to the firm. Some attorneys 
want to build a client base for the future. 
So we will have representative speakers 
from these different groups discuss net-
working from the perspective of a solo 
practitioner to a small firm and as an 
associate.

 And as is common, there are ethical 
considerations all along the way, as well 
as practical and financial considerations.

Q: How are ethics influenced by 
policy changes?

A: Certain policy changes affect ethical 
concerns. The new changes to contin-
gency fee agreements are a good example 
of how solo and small firms differ from 
large firms, and are on the minds of our 
members. There’s no one way to do it. 
We’re going to present options on how to 
do it ethically.

 Our speaker will offer guidance to solo 
practitioners and small firms. We will 
also have a speaker address accepting 
cases, declining cases, and what a small-
firm or solo practitioner should be consid-
ering in making the decision to do one or 
the other, as well as withdrawing from a 
case. All lawyers, but especially small 
firms and solo practitioners, have to be 
aware of ethical considerations throughout 
their practices.

Q: Is it easier to decline a case than 
to withdraw from one?

A: Well, it’s probably easier to decline a 
case than to withdraw from it at a later 
time, but easiest isn’t always — or even 
often — best. Not only has the practice of 
law dramatically changed in the 25 years 
I’ve been practicing personal injury law, 

tort law itself has dramatically changed.
 Years ago, many lawyers practiced a 

little personal injury law and got away 
with it. My personal belief is that you 
can’t do that any longer. The law is much 
more complicated and much more spe-
cific. And to best represent your client, 
you need to be well-versed in the sub-
tleties in personal injury law, just as you 
would in another area of law, such as 
probate law. Networking is a great way to 
consult with other skilled attorneys.

 And this affects client representation. 
A case can settle for the same amount 
with two different lawyers and yet the 
client can have a different net recovery 
solely as a byproduct of how much the 
lawyer knows about the ins and outs of 
managing the case — negotiating liens 
for example. We hope to share that infor-
mation and networking ideas so we can 
all do a better job for our clients.

 We will also look at ethical concerns 
into the future. One of our speakers will 
address the ethics of social media. We 
could do a whole day on that. If you are 
considering using social media, which 
everyone will shortly, you need to keep 
ethical considerations in mind from the 
beginning. It is intended to be the start of 
an ongoing discussion as firms move 
forward.

Q: Isn’t the structure of social media 
a direct challenge to attorney-client 
confidentiality?

A: It certainly doesn’t have to be. Social 
media can be used to spread what you do 
and what you have to offer, but it’s not 
designed to discuss a specific client. For 
example, I may share information through 
social media on the rights of injured 
police officers, which is my concentration. 

That would be useful information for all 
police officers before and after they get 
injured, but I would not discuss the repre-
sentation of any particular officer. You 
need to know where the ethical line is, or 
at least have the line in mind.

Q: Who is working with you and 
what are your expectations for the 
event?

A: I’m chairing the symposium and my 
co-chairs are Alan Klevan, a skilled solo 
and small-firm suburban attorney, and 
Rodney Dowell, who is, among other 
responsibilities, the director of the 
Massachusetts Law Office Management 
Assistance Program (LOMAP). The three 
of us have brought our different perspec-
tives together to come up with a compre-
hensive schedule and dynamic speakers.

 Following the presentation sessions, we 
will have a networking reception. Last 
year, we held the event at the MBA offices. 
It was standing room only. We wanted to 
do more this year, without being space-
confined. We will start with a working 
lunch and end with a networking 
reception.

 We hope and expect that attendees will 
get a lot of practical information and a lot 
of good ideas — opportunities to get 
some of their questions answered, and 
meet new people and expand their net-
works, which in and of itself is invaluable. 
And of course, we welcome any associate, 
solo practitioner or small firm to join the 
GPSSF Section so they don’t have to go it 
alone.
For more information about speakers 
and topics, or to register, go to www.
massbar.org/events/calendar. The cost is 
$100 for MBA members and $150 for 
nonmembers. ■
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been imprisoned for up to a year in jail 
and fined up to $2,000. So, in Juliano, the 
SJC had the opportunity to correct a 
patently ridiculous anomaly in the law, 
viz.; a person in control of a premise has a 
duty of care under the criminal law to 
prevent underage drinking parties on her 
watch, but she has no corresponding duty 
of care under the common law to prevent 
injuries and deaths that so predictably 
flow from her conduct.

In maintaining that irreconcilable dis-
parity between a Massachusetts citizen’s 
criminal law and common law responsi-
bility for facilitating underage drinking, 
the SJC opted to take a myopic view of an 
endemic problem, rendered a great dis-
service to the people and made us less 
safe.

A baseball metaphor may be inexact 
but it makes the point. The SJC’s decision 
in Juliano is the judicial equivalent of Bill 
Buckner’s fielding of Mookie Wilson’s 
grounder in the sixth game of the 1986 
World Series against the Mets. The SJC 
could have been a champion of safe 
homes and healthy lifestyles for underage 
persons. They just had to make the play.

Because the Court dropped the ball, we 
can predict with near certainty that illegal 
underage drinking parties at private 
homes will begin anew as prom season 
gets underway and graduations follow. 
The illegal parties will be hosted by 
muddled thinking parents who hope to be 
popular with their children and their chil-
dren’s friends. Or they will be hosted by 
underage adults or minors in charge of 
their family homes while their parents are 
away. Underage adults and minors will 
travel to the illegal drinking parties in 
motor vehicles. Alcohol will be brought 
into the premises openly; it will be shared 

communally in drinking games and oth-
erwise; and the underage partygoers will 
consume alcohol rapidly in huge quan-
tities with the specific goal of getting 
drunk.

Now fully risk averse, they will engage 
in reckless behavior, not the least of which 
will involve driving motor vehicles while 
drunk. In all probability, by the time that 
Labor Day rolls around and the new 
school year is at hand, the commonwealth 
will have experienced yet again needless 
waste of human life, suffering from cata-
strophic injury or death, and families on 
all sides of the incidents torn apart.

There should be no safe harbor in the 
common law from the duty of reasonable 
care that everyone owes to every person. 
That is particularly true for someone 
committing a crime by providing a venue 
for illegal drinking by underage persons.

The majority on the Court founded 
their decision on two grounds:

1. “The absence of ‘clear existing social 
values and customs’ supporting such a 
step;”2 and

2. “The difficulties facing judges and 
juries charged with ascertaining the 
limits of liability.”

In one sentence of her concurring 
opinion, Associate Justice Margaret G. 
Botsford makes short shrift of the first 
ground:

There clearly exists today a widespread 
social consensus that (1) underage 
drinking, especially when combined 
with driving, is a social problem of 
enormous significance; … and (2) we as 
a society are committed to preventing 
or limiting its occurrence in whatever 
ways we can.3

The assertion that judges and juries 
would find difficulty in applying a 
common law duty of reasonable care is 
just flat out preposterous. Justice Gants, in 

his concurring opinion, describes this 
putative “‘difficulty’ [as] not so dire. … If 
civil liability were to mirror criminal lia-
bility, courts would need to determine 
when a person ‘controlled’ a premises, 
which courts routinely do in other matters 
of common law.” Juries daily decide 
vastly more complex cases involving 
mechanical engineering, physics, epide-
miology, toxicology, neurosurgery and 
more.

In T. J. Hooper (an oft cited case in jury 
instructions), Learned Hand posited that 
juries can reject standard practice among 
all members of an industry as falling 
short of reasonable care. Indeed, here in 
the commonwealth, juries have the power 
to decide that a perfectly constructed 
product is so lacking in social utility that 
it should not be made or sold. But forget 
the fact that the practice of the Superior 
Court belies the majority’s handwringing 
concern for “ascertaining the limits of 
liability.”

District Court judges and juries are 
already deciding precisely the same 
social host cases on the criminal side 
without problem. In similar fashion, the 
Appeals Court had little difficulty in 
affirming a jail sentence for an underage 
adult party host in Knerman.4

So “duty” is a function of two intercon-
nected factors. First, existing social values 
and customs warrant the imposition of a 
duty of care. Show me a person who 
thinks it is just hunky dory for a neighbor 
to run underage drinking parties and I 
will show you a fool. Second, the harm 
flowing from the conduct must be rea-
sonably foreseeable. Even that aforesaid 
fool knows that very bad things follow 
from underage drinking. The SJC has 
repeatedly recognized the risk of harm to 
minors, underage adults and the general 
public from illegal underage drinking.

In 1983 in Michnik, the SJC wrote 
about “the very special susceptibilities 
and the intensification of the otherwise 
inherent dangers when persons lacking in 
maturity and responsibility partake of 
alcoholic beverages.” In 2005 in Nunez, 
then Superior Court Judge Gants authored 
a decision reporting that “anyone under 
21 is “peculiarly susceptible to the effects 
of alcohol and less able to make decisions 
about what amount of alcohol they may 
safely consume in various situations” and 
“do not yet have the maturity and 
judgment to drink alcohol responsibly.”

The fundamental truth is that underage 
drinkers are not properly compared to 
mature adults who, legally, consume 
alcohol in private house parties. Mature 
adults do not funnel alcohol through an 
open gullet; they do not play drinking 
games with a purpose of getting drunk as 
quickly as possible. Mature adults, typi-
cally, do not drive drunk. The same 
cannot be said for underage drinkers.

In 1969 in Carey, the SJC held that fur-
nishing “hard liquor, particularly to one 
already drunk … may well make the indi-
vidual unreasonably aggressive, and 
enhance a condition in which it is fore-
seeable that almost any irrational act is 
foreseeable.”

In amending the social host criminal 
statute in 2000, the Legislature declared 
the act to be “an emergency law, nec-

essary for the immediate preservation of 
the public health, safety and conve-
nience.” The precise consequence of that 
prohibited conduct, a motor vehicle crash 
into a fixed object that resulted in tragic 
waste and human carnage, was recog-
nized by the people of the commonwealth 
through their elected representatives as “a 
matter of public health and safety” that 
required emergency action and was just 
plain unacceptable.

The Legislature purposefully chose to 
focus on control of the premises, as well 
as on control of the alcohol. Indeed, power 
over the venue is power over the alcohol 
and the unacceptable conduct. Outside 
the privacy of a house, apartment or 
similar venue, an underage drinking party 
is less likely to go unnoticed and therefore 
less likely to take place. Control of the 
premises gives effective control of the 
underage guests. Exercising control over 
the premises is easy, simple and required 
by Mass. G.L. c. 138, § 34. Underage 
persons are neither physically provided 
with alcohol, nor allowed access to the 
premises if they have alcohol, and 
removed from the premises on knowledge 
of alcohol possession.

The Rhode Island Supreme Court got it 
right in Martin v. Marciano, a 2005 
decision where an underage drinking 
party resulted in serious brain damage to 
a guest who was struck in the head with a 
baseball bat after a fight broke out.

… We reject the notion that imposing a 
duty on defendant and other similarly 
irresponsible parents and hosts to 
protect their guests from harm causally 
related to the consumption of alcohol 
by underage drinkers creates an unrea-
sonable burden. To avoid assuming a 
duty of protection, the adult property 
owner must simply comply with 
existing law and refuse to provide 
alcohol or condone underage drinking 
on his or her property. Therefore, the 
consequences of imposing such a duty 
in cases such as this are not ‘economi-
cally and socially staggering;’ in fact, 
they are negligible.
Sadly, the SJC got it wrong in Juliano. ■ 

1. A declaration of personal bias is in order. I have 
devoted many years and thousands of hours of pro 
bono work to help educate my fellow citizens about 
the perils of facilitating underage drinking parties. 
Further, my firm and I took on the job of repre-
senting Rachel Juliano and her parents after the 
Superior Court entered summary judgment, 
pursued direct appellate review, and argued the 
appeal before the SJC. All of our work was done 
without any expectation of compensation as Ms. 
Simpson’s insurer had denied coverage under an 
automobile exclusion.
2. The majority stake out that ground while also 
serving as the apostles of the obvious: “The plain-
tiffs make a compelling argument that underage 
drinking and driving is a persistent and widespread 
societal problem. The Legislature’s decision to 
deter and punish those who facilitate such conduct 
by the imposition of jail sentences and financial 
penalties, along with the stigma of a permanent 
criminal record, lends support to that argument.”
3. Justice Gants (joined by Chief Justice Ireland) 
makes the same observation: “As best I can tell, 
there exists a ‘clear existing social value [ ]’ that 
parents not allow the underage guests of their 
children to drink alcoholic beverages at their 
home.”
4. Billy White, Brendan Knerman’s guest, drove off 
from the party drunk and crashed into two high 
school students who were walking aside the street. 
Trista Zink, age 16, was killed. Neil Bornstein was 
seriously injured.

pReSideNt’S VieW
Continued from page 1

The Massachusetts Law Review, the longest continually 
run law review in the country, is always looking for 
submissions from members of the bar.

Submit articles or proposals to Tricia Oliver, director of 
Media and Communications, at TOliver@MassBar.org.

Massachusetts Law 
Review seeks submissions

For more information, visit www.MassBar.org/Submissions.



18 massachuseTTs lAWyeRS jOuRNAl | aPril 2012

  14



massachuseTTs lAWyeRS jOuRNAl | aPril 2012 19

 CLEMBA M
A

SS
A

C
H

U
SE

TTS BAR ASSO
C

IA
T

IO
N

1 9 1 1

At-A-GlAnce

RegisteR online at www.MassBaR.oRg/Cle oR Call (617) 338-0530.

Session I
Friday, April 6, Noon–1 p.m. 

MBA, 20 West St., Boston
_____________________

Session II
Friday, April 20, Noon–1 p.m. 

MBA, 20 West St., Boston

Program chair: Lorianne M. Sainsbury-Wong, Esq., Health 
Law Advocates Inc., Boston

Sponsoring section: Health Law

fAcult y spotliGht

eliz Abe th J .  bArton, esq.
cAtic ®,  Wellesle y

Program chair, “Conveying Real Estate under the MUPC”

Barton is Title Counsel in CATIC’s Eastern Massachusetts of-
fice, located in Wellesley. She is a member of the Real Estate 
Bar Association of Massachusetts (REBA) and serves on its Title 
Standards Committee and its Education Committee. Barton is 
an active member of the Massachusetts Bar Association where 
she produces and teaches several real estate seminars each year. 
She is also a member of the Women’s Bar Association of Mas-
sachusetts, and serves on its Membership Committee and is also 
a member of the Merrimack Valley Bar Association. Barton lec-
tures for CATIC®, Massachusetts Continuing Legal Education, 
the MBA and REBA.

Prior to joining CATIC®, Barton worked for a title examina-
tion company, a small commercial law firm and a national title 
insurance company. She received her B.A. from the University 
of Massachusetts at Amherst and her J.D. from Western New 
England College School of Law.

april Continuing legal eduCation programs by praCtiCe area

Real-time Webcasts*

civil litiGAtion

Advanced Deposition Skills: 
Effective Techniques for Taking and 
Defending Key Depositions for Trial

Tuesday, April 10, 4–7 p.m. 
MBA, 20 West St., Boston

Faculty: Paul E. White, Esq., program chair, Sugarman, Rogers, 
Barshak & Cohen PC, Boston; Brian J. Carney, Esq., WIN Interactive 
Inc., Quincy; Marianne C. Leblanc, Esq., Sugarman and Sugarman 
PC, Boston; 
Daniel I. Small, Esq., Holland & Knight LLP, Boston

Sponsoring section: Civil Litigation

business l AW

Lifecycle of a Business Part 
2: Land Use/Permitting and 

Business Financing
Wednesday, April 25, 5–7 p.m. 

MBA, 20 West St., Boston

EvEning roundtablE (rEFrEShmEntS ProvidEd)

Faculty: Matthew S. Furman, Esq., program co-chair, Tarlow, 
Breed, Hart & Rodgers PC, Boston; Kelly Kneeshaw-Price, Esq., 
program co-chair, Finneran & Nicholson PC, Newburyport; 
Mark Cress, Esq., Bulkley, 
Richardson & Gelinas LLP, 
Springfield; Brian Glennon, 
Esq., Cumberland Gulf 
Group, Framingham

Sponsoring sections:
Business Law, Young 
Lawyers Division Matthew s. 

FuRMan
Kelly Kneeshaw-

PRiCe

*NOTE: There is no on-site attendance for this series.

Health Law 
Legal Chat Series

When Clients Complain
Wednesday, April 4

Social Media and Blogging
Wednesday, April 18

All programs 12:30–1:30 p.m. 
MBA, 20 West St., Boston

Ethics and Practice
Management Series

FR
EE

 M
EM

BE
R

 
BE

N
EF

IT

Program chair: David W. White Jr., Esq., Breakstone, White & 
Gluck PC, Boston
Additional faculty to be announced.

DaviD w. white JR.

probAte/propert y l AW

MUPC Help Desk Training
Thursday, April 5, Noon–1:30 p.m. 

MBA, 20 West St., Boston

Program chair: Janice C. Nigro, Esq., Nigro, Pettepit & Lucas, 
LLP, Wakefield

Sponsoring section: Probate Law
_____________________

Conveying Real Estate 
under the MUPC

Thursday, April 19, 5–7 p.m. 
MBA, 20 West St., Boston

EvEning roundtablE (rEFrEShmEntS ProvidEd)

Program chair:  Elizabeth J. Barton, Esq., CATIC, Wellesley
*Additional faculty to be announced.

Sponsoring sections: Probate Law, Property Law
_____________________

MUPC Basics
An Overview of the New Massachusetts 

Uniform Probate Code
Friday, April 27, 9 a.m.–5 p.m. 
Massachusetts School of Law 

500 Federal St., Andover

Program chair: Janice C. Nigro, Esq.;  
Nigro, Pettepit & Lucas, LLP, Wakefield

Sponsoring section: Probate Law
JaniCe C. nigRo

SESSION 1:
JuvENIlE aNd CrImINal 

law updatE
Thursday, April 12, 5–7 p.m. 

MBA, 20 West St., Boston

latest in the law 2012 is a specially-

priced, comprehensive series highlighting 

the most significant cases and legal 

developments over the past year.

PRICING PER SESSION

mba members ...................... $50

nonmembers ......................$100

Denotes real-time Webcast available for 
purchase at www.MassBar.org/OnDemand.



20 massachuseTTs lAWyeRS jOuRNAl | aPril 2012



By AdAM R. WAldSteiN

On Jan. 23, 2012, the Supreme Court 
published U.S. v. Jones,1 holding the war-
rantless attachment of a GPS tracking 
device to an automobile is an unconsti-
tutional search violating the 4th Amend-
ment.2 The Court reasoned that placement 
of a tracking device on an individual’s 
effects (in this case, a car) constituted a 
physical intrusion for the purpose of ob-
taining information, and was therefore, a 
search.3

Jones was distinguished from Knotts4 
and Karo,5 where the placement of a 
tracking device was constitutional when 
it occurred before the defendants came 
into possession of the effects, and conse-
quently, there was no trespass.6 In those 
cases, a reasonable expectation of privacy 
analysis was applied instead of the physi-
cal intrusion rationale.7

In Jones, the Court held the expan-
sion of 4th Amendment analysis under 
Katz8 to include defendants’ expectations 
of privacy did not displace the more ba-
sic principle of physical intrusion or tres-
pass.9 For procedural reasons, the Court 
did not address the question whether the 
placement of a GPS device may neverthe-
less be a reasonable search under the 4th 

Amendment, and left open the door for 
Jones to be made irrelevant in the future.

Three years ago, in a case closely mir-
roring Jones, the Supreme Judicial Court 
considered the constitutionally of the 
use of GPS tracking devices by police in 
Commonwealth v. Connolly.10 While the 
SJC found there was a valid GPS war-
rant, the Court took the opportunity to 
decide definitively that the warrantless 
attachment of a GPS tracking device to 
a vehicle was unreasonable and violated 
Article 14 of the Massachusetts Constitu-
tion.11 Connolly attempted to disentangle 
the search and seizure analysis under the 
Massachusetts and U.S. constitutions.12

The Court first reviewed the case un-
der the 4th Amendment and correctly 
found insufficient case law to support the 
conclusion that use of GPS devices was 
unconstitutional.13 The Court went on to 
decide that, unlike Jones, the placement 
of a tracking device was a seizure and not 
a search under article 14.14 The SJC de-
termined a seizure occurred in this case 
when the government interfered with the 
defendant’s property interests to obtain 
information for their own purposes.15 
The Court indicated the separate test for 
searches is whether a reasonable expecta-
tion of privacy is infringed upon.16

By deciding the cases under the prin-
ciples of physical intrusion and property 
interference, Jones and Connolly both left 
open the same major question: Does a rea-
sonable expectation of privacy prevent the 
warrantless GPS or electronic tracking of 
an individual when there is no installation 
or placement of a tracking device? 17

Indeed, dissenting opinions have 
asked the very same question: What are 
a defendant’s rights when police use 
electronic surveillance to track cellu-
lar phones and automobiles that come 
pre-equipped with GPS systems, which 
wirelessly transmit location and tracking 
data?18 Looking ahead, it seems likely that 
without guidance, law enforcement offi-

cers and citizens will be uncertain about 
the limits of legitimate police action and 
the extent of individual rights.

Law enforcement officers looking to 
obtain wireless tracking information will 
look to court precedents claiming no pri-
vacy interest exists in the movement of a 
vehicle traveling on public roadways,19 or 
that an individual has a limited expecta-
tion of privacy in public or in areas rou-
tinely used by others.20 Moreover, these 
searches do not provide any further infor-
mation than officers could have obtained 
by visual surveillance.21 If defendants’ lo-
cations were all that was implicated, the 
analysis might end there.

But even though defendants may not 
have an expectation of privacy in their 
physical location, they may yet have pri-
vacy in their “communications.” What 
would actually be at issue when police 
intercept tracking signals is not the defen-
dants’ locations, but the communications 
between their cellular phones or GPS de-
vices, which wirelessly transmit their lo-
cations to the satellites and cell towers of 
service providers.

Therefore, in Massachusetts, a major 
threshold question will be whether wire-
less data transmissions of locations are 
“communications” protected 
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a primer on sealing criminal records
By peteR eliKANN 

Major aspects of the 2010 Criminal 
Offender Record Information (CORI) Re-
form Act affecting the sealing of criminal 
records in Massachusetts will go into effect 
on May 4, 2012. Most significant are the 
sections that shorten the waiting period be-
fore one is eligible for sealing certain felo-
nies and misdemeanors and that put greater 
limits on criminal record information given 
to employers and others.

Sealing is almost never automatic. Es-
sentially, there are three circumstances un-
der which a record may be sealed:

1. Some convictions or admissions 
may be sealed after a waiting period;

2. Cases that were dismissed without 
probation or that resulted in a not guilty 
finding may be eligible for sealing imme-
diately; and

3. A recorded offense that is no longer 
a crime may be sealed.

Unlike many other states, Massachu-
setts law does not provide for expunge-
ment, which is substantively different 
from sealing. Expungement essentially 
erases a criminal record, including police 
reports and arrest records, as if it never 
existed. On the other hand, simply getting 
a record sealed does not erase a record; 
it merely keeps it confidential on some 
level. In fact, an order to seal in Massa-
chusetts applies only to court and proba-
tion records and does not affect records of 
arresting agencies.

It is a good idea to request a recent crim-
inal record of a defendant prior to attempt-
ing to seal records so that the eligibility for 

sealing is clear. One does this through the 
Department of Criminal Justice Informa-
tion Systems (DCJIS), formerly known as 
the Criminal History Systems Board (www.
mass.gov/eopss/agencies/dcjis/).

The following is an overview of the law.

The effecT of cori reform 
on sealeD recorDs
Sealing after a waiting period

• Under the new law, the waiting pe-
riod to seal felonies is lowered from 15 
to 10 years.

• Under the new law, the waiting peri-
od to seal misdemeanors is reduced from 
10 to five years.

• Unlike the old law, where the waiting 
period did not begin to toll until all court 
supervision ended, including incarcera-
tion, parole or probation, under the new 
law, the clock begins (a) for those incar-
cerated, on the day one is released from 
custody, or (b) if there is no incarceration, 
on the date of disposition.

• Any subsequent conviction causes 
the five- (for misdemeanors) or 10- (for 
felonies) year waiting period to begin toll-
ing all over again. In other words, there 
must be five or 10 years from the date of 
the latest conviction for one to be eligible 
to get the entire record sealed.

• The procedure is to submit a sin-
gle page petition (form available on the 
web at www.mass.gov/courts/probation/
sealingpetition.pdf) to the Office of the 
Commissioner of Probation pursuant to 
M.G.L. c. 276, § 100A.

Sealing after a non-conviction
• In the case where there is no convic-

tion, one must petition the court directly, 
but can do so immediately, without any 
waiting period. This pertains to cases that 
resulted in an acquittal at trial, a find-
ing of no probable cause, a dismissal or 
a nolle prosequi. Under the new law, this 
includes cases dismissed after a continu-
ance without a finding. The exception is 
where a “no bill” has been returned by a 
grand jury, in which case, sealing is man-
datory.

• In this instance, records may be 
sealed only after the court has made a 
specific finding on the record that by seal-
ing, substantial justice is served. The de-
fendant must show a specific harm. For 
example, in the case of Commonwealth 
v. John Doe, 420 Mass. 142, 648 N.E.2d 
1255 (1995), the court refused to seal the 
record of a college student whose rape 
charges had been nolle prossed by the 
commonwealth. The defendant there had 
argued that the stigma of such a charge 
could hurt him for future graduate school 
or employment opportunities. The court 

ruled that “no more was shown than a 
general threat to reputation or privacy” 
and this vague risk of harm was too spec-
ulative.

• The petitioner must file a specific 
petition form and a motion/affidavit form 
(available from the court) that must be 
posted publicly at the court. It is a good 
idea to also submit a memorandum. A 
judge may rule based solely on the paper-
work, but more frequently, the petitioner 
is afforded a hearing pursuant to M.G.L. 
c. 276, § 100C.

Simultaneous sealing after a waiting 
period and after a conviction

Occasionally, an offender’s record may 
have very old convictions or admissions 
that are eligible to be sealed because the 
required waiting period has already tolled. 
However, at the same time, the offender 
may have a very recent charge that was 
dismissed. Therefore, one can make efforts 
to seal the record on two tracks at the same 
time. The offender may file the petition to 
seal on all of the convictions as long as the 
five- or 10-year period has passed with no 
recent convictions or admissions. Simulta-
neously, the offender can file a petition to 
seal cases that resulted in no conviction or 
admission no matter how recent.

Sealing a record of an offense that is no 
longer a crime

If an offense on the defendant’s record 
has been decriminalized, it may also be 
sealed by submitting a single-page petition 
(form available on the web) to the Office of 
the Commissioner of Probation pursuant to 
M.G.L. c. 276, § 100A. An obvious 
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By l AuRA K. BAROOShiAN ANd 
StepheN A . cOlell A

The IRS has always been interested 
in taxpayers with offshore assets. The 
difficulty for the IRS has been finding 
out about those assets. In 2010, the IRS 
took one step closer to resolving this is-
sue through the implementation of the 
Foreign Asset Tax Compliance Act (FAT-
CA).1 Unfortunately for taxpayers, their 
problems may just be beginning.

backgrounD

Since the early 1970s, taxpayers have 
been required to report foreign bank ac-
count information on Treasury Form TD 
F 90-22.1, Report of Foreign Bank and 
Financial Accounts (FBAR).2 The regula-
tions governing this filing are under Title 
31 of the U.S. Code. Since the Internal 
Revenue Code is under Title 26,3 there 
is a disconnect between reporting bank 
account information on the FBAR form 
and reporting the income earned on those 
accounts on the taxpayer’s income tax re-
turn.

FATCA was enacted in 2010 as part 
of the HIRE Act.4 On Dec. 19, 2011, the 
IRS issued temporary and proposed regu-
lations under Code Section 6038D.5 The 
regulations set out the requirements for 
individuals to report “specified foreign fi-
nancial assets” on a statement attached to 
their income tax return for tax years end-
ing after Dec. 19, 2011.6

A final version of Form 8938, State-
ment of Specified Foreign Financial As-
sets, was also issued in December 2011 
and will be required for individuals who 
meet the filing thresholds (discussed be-
low) for calendar year 2011.7 FATCA also 
includes regulations relating to foreign 
financial institutions, which will gener-
ally be effective in 2013.8 A discussion 
of those rules is beyond the scope of this 
article.

faTca comPliance for 
inDiViDuals

At first blush, the new Form 8938 
looks similar to the FBAR. They are simi-
lar with respect to reporting foreign bank 
account information. Each form requires 
the name of the bank, the account number, 
the address of the bank, and the maximum 
value of the account during the year. That 
is where the similarities end. FATCA re-
quires additional information which will 
require careful review of a client’s hold-
ings to determine whether or not report-
ing is required.

Generally, Form 8938 will be required 
to be filed by a U.S. citizen, permanent 
resident (green card holder) or resident 
alien of the United States, or a nonresident 
alien who makes an election to be treated 
as a resident alien for tax purposes.9

FATCA requires reporting of “speci-
fied foreign financial assets,” which are 
generally defined as:10 

• any financial account maintained by 
a foreign financial institution;

• stocks and securities issued by some-
one who is not a U.S. person and which 
are not held in a U.S. financial account; 

• any interest in a foreign entity (part-
nership, corporation or trust); or

• any financial instrument or contract 
with an issuer or counterparty that is not 
a U.S. person.

Some examples of items which are 
considered to be “specified foreign finan-
cial assets” include:11 

• stock purchased directly on a 
foreign stock exchange;

• stock issued by a foreign corporation 
and held directly by a U.S. person;

• direct interest in a foreign mutual 
fund, foreign hedge fund and foreign pri-
vate equity fund;

• a note, bond or other indebtedness 
issued by a foreign person;

• an interest in a foreign partnership, 
trust or estate;

• an interest in a foreign non-govern-
mental pension or retirement plan; and

• an interest in a foreign disregarded 
entity which holds any of the above.

There are several items that are not 
required to be reported on Form 8938, in-
cluding:

• interest in a social security, social 
insurance or similar program of a foreign 
government;12 

• the value of real estate, unless the 
real estate is held in a foreign entity, in 
which case the interest in the foreign en-
tity may be reportable;13 

• assets used in a trade or business are 
excepted from filing under Reg. 1.6038D-
3T(b);14 and

• assets reported elsewhere on the tax-
payer’s return, for example:15 

o an interest in a foreign trust report-
ed on Form 3520/3520-A

o an interest in a foreign corporation 
reported on Form 5471

o an interest in a passive foreign 
investment company (PFIC) re-
ported on Form 8621

If an interest in a “specified foreign 
financial asset” has been reported else-
where on the individual’s U.S. income 
tax return, Form 8938, Part IV, should 
be completed to indicate the number of 
forms filed.16 

The Form 8938 is required only if the 
taxpayer’s interest in “specified foreign 
financial assets” meets certain thresholds 
described below:

1) Single individuals (and married 
individuals filing a separate return) liv-
ing in the U.S. must file Form 8938 if the 
total value of the foreign financial assets 
exceeds $50,000 on the last day of the 
year or $75,000 at any point during the 
tax year.17

2) Married individuals, filing a joint 
income tax return, and living in the U.S. 
must file Form 8938 if the total value of the 
foreign financial assets exceeds $100,000 
on the last day of the year or $150,000 at 

any point during the tax year.18

3) Single individuals (and married in-
dividuals filing a separate income tax re-
turn) living outside of the U.S. must file 
Form 8938 if the total value of the foreign 
financial assets exceeds $200,000 on the 
last day of the year or $300,000 at any 
point during the tax year.19 

4) Married individuals, filing a joint 
income tax return, and living outside of 
the U.S. must file Form 8938 if the total 
value of the foreign financial assets ex-
ceeds $400,000 on the last day of the year 
or $600,000 at any point during the tax 
year.20 

Valuing the foreign asset has its own 
challenges. The instructions to Form 8938 
provide several examples for valuing trust 
interests, foreign pension plans and for-
eign deferred compensation plans.21 Spe-
cial attention should be given to whether 
the assets are held jointly or separately 
and the exchange rate to use for currency 
conversion.22 In most cases, the exchange 
rate published by the U.S. Treasury De-
partment’s Financial Management Ser-
vice for purchasing U.S. dollars must be 
used.23 The exchange rate on the last day 
of the year is to be used even if the asset 
was disposed of earlier in the year. 

PenalTies

As with other foreign asset reporting 
requirements, the penalties for failure to 
file Form 8938 are significant:

• Failure to file a complete and accu-
rate Form 8938 results in a $10,000 pen-
alty.25 

• Continuing failure to file results in 
an additional $10,000 for each 30-day pe-
riod or part of a period up to a maximum 
of $50,000.26 

• Accuracy-related penalty of 40 per-
cent of any underpayment of tax on un-
reported income involving an undisclosed 
asset.27 

• Penalty of 75 percent of any under-
payment of tax on unreported income 
involving an undisclosed asset where the 
failure to report is due to fraud.28

• Criminal penalties may be applied.29 

The statute of limitations is three 
years after the date on which you file 
Form 8938.30 The statute can be extended 
to six years if an asset is omitted and the 
amount omitted was more than $5,000.31 

irs VDP anD oVDi

What happens if a taxpayer realizes 
that they had unreported income or a re-
quirement to file FBARs in prior years? 
The IRS 2009 Voluntary Disclosure Pro-
gram (VDP) and 2011 Offshore Voluntary 
Disclosure Initiative (OVDI) were imple-
mented to provide a system for delinquent 
taxpayers to come forward.32 A taxpayer 
in this situation should consult their tax 
advisor for guidance on whether or not to 
enter the OVDI program. The OVDI has 
been reopened and currently has not pub-
lished a closing date.33

WhaT’s nexT
Unfortunately, it is expected that the 

rules relating to foreign asset reporting 
will continue to become more complex 
and invasive as the IRS fully implements 
FATCA in 2013. For example, this past 
February, the United States, France, Ger-
many, Italy, Spain and the United King-
dom announced that they are “exploring 
a framework to share information on 
bank accounts across borders.” Just as the 
United States is gathering information on 
its taxpayers’ overseas holdings, other ju-
risdictions will expect similar reporting 
from the United States. 

conclusion

In today’s global economy, taxpayers 
need to consider whether they have any 
foreign reporting requirements. When 
looking into new investments, taxpayers 
need to enquire about any special report-
ing. A discussion with their tax advisor 
will help them avoid penalties and meet 
any compliance obligations. ■ 

T A X A T I O N  L A W

how the new foreign asset reporting rules  
may affect your clients

Laura k. 
baroosHian and 
stEPHEn a. CoLELLa 
work in the Private 
Clients group at 
diCicco, gulman 
& Company LLP, a 
full-service CPa and 
business advisory firm 
in woburn.

barooshian is 
a partner with 
specialized expertise 
in tax planning for 
wealthy individuals, 
international taxation 
for individuals, stock 
option planning and 
philanthropic planning 
alternatives. she can 
be reached at lbarooshian@dgccpa.com.

Colella is a principal with specialized expertise 
in tax matters related to high net worth 
individuals and their various entities, including 
the transfer of wealth to minimize estate  
and gift taxes. He can be reached at  
scolella@dgccpa.com.

1. FATCA is part of the Hiring Incentives to Restore 
Employment Act of 2010 Public Law No. 111-147 (2010).

2. The Bank Secrecy Act provides, “[T]he Secretary of the 
Treasury shall require a resident or citizen of the United States 
or a person in, and doing business in, the United States, to 
keep records, file reports, or keep records and file reports, 
when the resident, citizen, or person makes a transaction or 
maintains a relation for any person with a foreign financial 
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example would be those with a record for 
possession of marijuana. However, in that 
specific instance, since only possession 
of an ounce or less of marijuana has been 
decriminalized, one would have to supple-
ment the petition with documentation of 
the weight in that case by way of a drug 
certification or police report.

Exceptions to the sealing statute
• A person convicted of a sex offense 

is eligible to have the record sealed after 
15 years following final disposition, su-
pervision or incarceration if (a) he/she has 
no duty to register as a sex offender and 
(b) he/she was never, at any time, classi-
fied as a Level 2 or 3 sex offender.

• Convictions for numerous offenses 
under M.G.L. c. 268 and 268A, concern-
ing crimes against public justice (such as 
perjury, false reports, witness intimida-
tion, disrupting court proceedings, es-
cape from custody and resisting arrest), 
and unethical conduct concerning public 
officials and employees (such as various 
forms of corruption) can never be sealed. 
Additionally, certain firearms offenses, 
under Chapter 140, §§121-131H, are still 
never sealable.

Who will still have access to sealed re-
cords? (See G.L. c. 6, § 172)

• Law enforcement agencies have 
an automatic and immediate right to all 
CORI records, including sealed records.

• Municipalities may conduct criminal 
record checks in order to license particu-
lar designated positions, and to assist their 
housing authorities with screening.

• In certain custody/domestic abuse 
cases where safety is at stake, the court 
may look at sealed cases in camera.

Visibility of sealed records and non-
convictions

• Previously, under some circumstanc-

es, notification was given that a sealed 
record existed even though the contents 
of that sealed record could not be viewed. 
Under the new law, it will usually not be 
revealed that a sealed file exists.

• If an individual is eligible to have a 
conviction sealed — 10 years after a fel-
ony or five years after a misdemeanor — 
but does not take action to seal, the record 
generally will not be disseminated by the 
Department of Criminal Justice Informa-
tion Services.

oTher changes resulTing 
from cori reform

Record questions barred on initial em-
ployment applications

• Under the so-called “ban the box” 
rule, an employer is barred by law from 
asking a job applicant on an initial writ-
ten employment application to check off 
whether he/she has a criminal record. The 
exception is when state or federal law pro-
hibits a specific job from being filled by a 
convicted individual. For example, under 
federal law, banks are barred from hiring 
people convicted of certain offenses and 
therefore may inquire about a criminal re-
cord right from the start.

• After the initial application, employ-
ers do eventually have the right to inquire 
about the applicant’s criminal history, 
such as during the job interview.

• The employer must give the appli-
cant a copy of his/her criminal record 
before questioning that person about his/
her criminal record. If a person is denied 
a position because of his/her criminal re-
cord, he/she must also be provided with 
that criminal record.

Who else has access to CORI?
• Employers, landlords and profes-

sional licensing authorities will have ac-
cess to CORI reports if they have signed 
authorization from the CORI subject.

• Particular types of employers are 

required by law to have access to CORI, 
including non-conviction information. 
These include, for example, those who 
run long-term care facilities, home and 
community care for the elderly, schools, 
camps and victims/witnesses.

• Any member of the public may re-
ceive, upon written request, the CORI of 
any other person if that person was (a) 
convicted of a felony punishable by five 
years or more, or (b) incarcerated and is 
under supervision by probation or parole, 
or, (c) the request is made within two years 
after disposition or release from custody 
for a felony, and (d) within one year after 
disposition or release from custody for a 
misdemeanor. DCJIS will likely further 
define time parameters regarding public 
requests.

Correcting errors in one’s CORI and 
also learning who accessed it

• The commonwealth will publish 
guidelines outlining the procedure to cor-
rect erroneous information in one’s CORI 
record and may assist individuals in fixing 
inaccuracies.

• Individuals have the right to a free 
audit every 90 days to view who may have 
looked at their CORI record and for what 
reason.

Complaint procedure
• If an employer violates any CORI 

statute or regulation, such as failing to 
provide the applicant with a CORI report 
after denying employment because of it 
or prior to being interviewed about it, the 
new Criminal Record Review Board will 
investigate and hear complaints.

• An employer may be held liable for 
reliance on an erroneous criminal record 
report provided by a private record search 
company.

• However, an employer cannot be held 
liable for an employment decision based 
upon erroneous information learned in a 
CORI report within 90 days of receiving 

the report. Still, the employer may be held 
accountable for employment discrimina-
tion: The federal Equal Employment Op-
portunity Commission continues to take 
the position that, at least in many employ-
ment contexts, an automatic ban on hiring 
those convicted of criminal offenses is un-
lawful employment discrimination.

Dissemination of non-convictions
• Non-convictions such as charges that 

resulted in acquittals, dismissals or nolle 
prosequis are not subject to dissemination 
except in the few instances where there 
is delineated statutory access to the non-
conviction information.

• Pending cases will be disseminated.
• Continuances without a finding will 

be treated as dismissals once they are dis-
missed, but not during the period pending 
that dismissal. Until the date of dismissal, 
a continuance without a finding is subject 
to dissemination. ■

by G.L. Chapter 272, Section 99,22 the 
Massachusetts Wiretap Statute. There is 
little state case law on this question,23 and 
the only guidance the statute gives is the 
inclusion of “other like connection[s]” in 
the definition of “wire communications.”24 
However, given the strong language of the 
Wiretap Statute preamble, which states:

“the uncontrolled development and 
unrestricted use of modern electronic 
surveillance devices pose grave dan-
gers to the privacy of all citizens of 
the commonwealth … the use of such 
devices by law enforcement officials 
must be conducted under strict judi-
cial supervision …”25

there should be a presumption that ad-
vances in electronic surveillance unantici-
pated at the time the statute was passed 
should be subject to a warrant require-
ment. Determining that wireless location 
transmissions fall under Chapter 272, 
Section 99 is not dispositive in determin-
ing that police must seek a warrant. Chap-
ter 272, Section 99 leaves open the possi-
bility that police may intercept and access 
transmitted location data if a party to the 
communication, such as the service pro-
vider, gives “prior consent.”26 Courts have 
been reluctant to apply this exception and 
have limited one-party consent by extend-
ing defendant’s reasonable expectation of 
privacy under art. 14.27

Another exception to Chapter 272, 
Section 99 exists when police do not in-
tercept or record a communication while 
it is being transmitted but come into pos-
session of it after it has been conveyed 

and the information is stored. Courts jus-
tify this exception because individuals 
should have no expectations of privacy in 
information conveyed to other parties.28

Federal law (unlike Massachusetts, 
where there is no analogous statute) ex-
plicitly prohibits the use of such data 
under the Stored Communications Act, 
18 U.S.C. Sections 2701-2712.29 Service 
providers may only disclose the contents 
of a stored electronic communication pur-
suant to a warrant,30 if the information 
deals with an emergency involving danger 
of death or serious injury (building in an 
exigent circumstances exception),31 or if 
the service provider believes it “pertain[s] 
to the commission of a crime.”32 This last 

exception should not be seen to eviscerate 
the rule; location data on its face without 
more should not be seen as evidence of a 
crime.

In Massachusetts, Chapter 272, Sec-
tion 99 requires law enforcement officers 
to use traditional investigative techniques 
before resorting to wiretapping unless it 
is reasonably likely to fail.33 This should 
help encourage state officers and courts to 
seek warrants for traditional GPS tracking 
methods before allowing access to wire-
less location communications.

Despite the morass of legislation and 
case law, which would be needed to antic-
ipate rights that should be fundamentally 
constitutional, the high courts seem reluc-

tant to more clearly define the contours of 
an individual’s reasonable expectation of 
privacy. Instead, courts continue to push 
legislators to protect our 4th Amendment 
rights.34

Even if the Supreme Court does sketch 
out boundaries in the future, Massachu-
setts courts need not be tied to their deci-
sions in determining expectation of priva-
cy in this state. When the courts examine 
expectation of privacy questions under 
article 14, they do not necessarily have 
to reach the same result as under the 4th 

Amendment.35 Article 14 provides indi-
viduals more substantive protection than 
under the U.S. Constitution,36 and pro-
vides a greater expectation of privacy.37  ■

sealing criminal recorDs
Continued from page 21

gPs surVeillance
Continued from page 21

1. United States v. Jones, 565 U.S. ___, 
No. 10-1259 (Jan. 23, 2012)

2. Id. at 3-4

3. Id., at 4

4. United States v. Knotts, 460 U.S. 276 
(1983)

5. United States v. Karo, 468 U.S. 705 
(1984)

6. Jones, at 8-9

7. Jones, at 8-9.

8. Katz v. United States, 389 U.S. 347 
(1967).

9. United States v. Jones, 565 U.S. 
___, No. 10-1259, at 8 (Jan. 23, 2012) 
(Sotomayor, J., concurring at 2).

10. Commonwealth v. Connolly, 454 Mass. 
808, (2009).

11. Id. at 811; Mass. Declaration of Rights, 
art. 14.,

12. Connolly, at 819.

13. Id. at 819-821.

14. Id. at 822-823.

15. Id. at 823.

16. Commonwealth v. Connolly, 454 Mass. 
808, 819 (2009).

17. The SJC dodged the question completely, 
while the Supreme Court said: “It may be 
that achieving the same result through 
electronic means, without an accompanying 
trespass, is an unconstitutional invasion 
of privacy, but the present case does not 
require us to answer that question.” United 
States v. Jones, 565 U.S. ___, No. 10-1259, 
at 12 (Jan. 23, 2012)

18. Jones, at 9-11 (Alito, J. concurring); 
Connolly, at 835 (Gants, J. concurring).

19. Knotts at 281-283, Connolly at 819.

20. Commonwealth v. Welch, 420 Mass.  
646, at 654, (1995) (quoting Commonwealth 
v. Pina, 406 Mass. 540, 544-546 (1980)).

21. Knotts, at 282; Connolly at 820.

22. See Wire and Electronic 
Communications Interception and 
Interception of Oral Communications Act, 
18 U.S.C §§ 2510-2520 (West 2012). The 
federal statute explicitly includes “any 
communication from a tracking device” 
under 18 USC § 2510(12)(c), and defined 

under 18 USC § 3117.

23. See Dist. Attorney for the Plymouth 
Dist. v. New England Tel. and Tel. Co., 379 
Mass. 586, (1980) (holding a broader 
definition of communication under 272, 
§ 99 than merely oral communications, 
including transmission of identity and phone 
numbers).

24. Mass. Gen. Laws ch. 272, § 99(B)(1) 
(West 2012).

25. Id., § 99 pmbl.

26. Id., § 99 B 4.

27. Commonwealth v. Penta, 423 Mass. 
546, at 552-553 (1996) (while one party 
consent is allowed under 272, § 99 a 
warrant must still be sought under 276, § 
1 and the common law under art 14); See 
also Commonwealth v. Blood, 400 Mass. 
61 (1987).

28. Commonwealth v. Rivera, 445 Mass. 
119 (2005) (where videotape recording 
were handed over to police); see also 
Commonwealth v. Cote, 407 Mass. 827 
(1990) (holding there was no expectation of 
privacy in messages left on a phone service); 
United States v. Miller, 425 U.S. 435 (1976) 

(no expectation of privacy in records held by 
another).

29. For the distinction between intercepted 
and stored data,   see United States v. 
Councilman, 418 F.3d 67 (1st Cir. 2005) and 
United States v. Szymuszkiewicz, 622 F.3d 
701 (7th Cir. 2010).

30. 18 U.S.C § 2703(a) (West 2012).

31. 18 U.S.C § 2702(b)(8) (West 2012).

32. 18 U.S.C § 2702(b)(7)(A)(ii) (West 
2012).

33. Mass. Gen. Laws ch. 272, § 99(E)
(3) (West 2012),see Commonwealth v. 
Henderson, 410 Mass. 82, 83-84 (1991).

34. United States v. Jones, 565 U.S. ___, 
No. 10-1259, at 11 (Jan. 23, 2012) (Alito, 
J., concurring) (citing Olmstead v. United 
States, 277 U.S. 438, at 465-466 (1928)).

35. Commonwealth v. Panetti, 406 Mass. 
230, 234 (1989).

36. Commonwealth v. Blood, 400 Mass. 61, 
at 68 n.9 (1987).

37. Panetti at 234.

join the 
conversation

www.MassBar.org

www.Twitter.com/ 
MassBar

www.Facebook.com/ 
MassBarAssociation

www.MassBar.org/ 
LinkedIn

The Massachusetts Bar Association 
invites you to join the conversation 

on any of the three social networking 
platforms it uses to share information 

relevant to the legal community — 
including MBA events, CLEs and news.

You are encouraged to post items of 
interest to you and the greater legal 
community and to comment on items 

already posted. 



24 massachuseTTs lAWyeRS jOuRNAl | aPril 2012


