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eLectRonic DiscoveRy: 
FoLLowing the PaPeRLess tRaiL

By Kenneth B. Walton and Patricia B. Gary

Patricia B. Gary is a litigation 
associate at Donovan Hatem 
LLP. A trial and appellate lawyer 
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area of insurance coverage litigation.
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firm Donovan Hatem LLP. He 
focuses his practice on the defense 
of professionals and represents 
clients in employment and general 
liability matters and insurers in 
coverage disputes. Walton litigates 
cases in federal and state courts in 
Massachusetts, Connecticut, New 
Hampshire and New York. 

intRoDuction

Technology has transformed the world in ways unimaginable 
just twenty years ago. First e-mail revolutionized the pace of com-
munication. As information traveled faster and faster, cell phones, 
smartphones and wireless-enabled laptops, made it possible to stay 
connected 24/7. Digital workflow is now an integral part of the 
business landscape, with e-mail firmly established as the primary 
form of business communication. While there are no official statis-
tics on the volume of e-mail generated annually, a technology mar-
ket research firm has estimated billions of e-mails were sent each day 
in 2008. Commentators suggest that since 2006 at least 93% of all 
information was initially generated in digital format with 30% of it 
never printed in a hard copy.1 E-mails are subject to replication and 
scores of duplicates can be created when the same message is for-
warded to recipients who, in turn, forward the message on to others. 

All of that electronic data, commonly referred to as electroni-
cally stored information (“ESI”), is potentially discoverable when a 
business organization faces a lawsuit or regulatory action. Electronic 
discovery differs from traditional paper discovery not only because 
of its sheer volume, but because ESI is extremely difficult to destroy. 
ESI has been aptly equated to corporate DNA because “deleting” 
electronic data does not actually erase it from a computer’s storage 

devices.2 Instead, erasure simply changes the way the computer in-
dexes the data in the disk directory so that the “erased” data can be 
over-written by new data. Until an over-write occurs, however, the 
“deleted” data remains in a computer’s memory and can be restored 
using forensic recovery long after it has been “deleted.”3 Addition-
ally, deleted data can continue to exist on backup tapes or disks if it 
was backed up before deletion. Unlike paper which can be destroyed 
by shredding or burning, ESI is difficult to eliminate and leaves a 
“metadata” trail of information (including file designation, create 
and edit dates, authorship, comments and edit history)4 which is 
also potentially discoverable. These characteristics make e-discovery 
complex and costly.

While advances in communication and information technology 
have revolutionized the business world, a great deal of corporate 
America is wholly unprepared for the potential liability presented 
by ESI both by lawsuits and by government investigations. In the 
first years of the last decade, a numbers of highly publicized cases 
involving ESI emerged. In 2002, the Enron scandal began to un-
fold. In that same year, Martha Stewart was accused of insider trad-
ing based, in part, on e-mail correspondence. Later the SEC would 
press obstruction of justice charges against Ms. Stewart based on 
the metadata trail from an electronic telephone log entry.5 Around 
the same time, a jury verdict sounded the death knell of accounting 

1.   Stephen Whetstone and Kara Millonzi, E-Discovery Document Preservation 
& Cost-shifting: A Matter of Dollars and Sense 3, http://www.stratify.com/re-
sources/articles/Whetstone_DocPreserv_and_CostShifting.pdf (last visited 
July 12, 2010).
2.   Zubulake v. UBS Warburg LLC, 217 F.R.D. 309, 313 n. 19 (S.D.N.Y. 2003) 
(“Zubulake I”).
3.   Id., citing Shira A. Scheindlin & Jeffrey Rabkin, Electronic Discovery in Fed-
eral Civil Litigation: Is Rule 34 Up to the Task?, 41 B.C. L. Rev. 327, 337 (2000). 
4.   The Sedona Conference Working Group on Electronic Docu-
ment Retention & Production, Best Practices Recommendations & 

Principles for Addressing Electronic Document Production 3-4 (2d 
ed. 2007), available at http://www.thesedonaconference.org/dltForm?did=TSC_
PRINCP_2nd_ed_607.pdf (“The Sedona Principles”).
5.   Martha Stewart, who epitomizes gracious living, homemaking and etiquette 
was convicted of obstructing justice during an investigation into her sale of 
$228,000 worth of ImClone Systems Inc. stock one day before the Food and 
Drug Administration rejected ImClone’s application for approval of a cancer 
drug. Prosecutors charged that her broker left her a telephone message on the 
day of her trade, and that she later altered the message on the computer of her 
assistant, Ann Armstrong.. The phone log entered on Dec. 27, 2001 read: “Peter 
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giant Arthur Andersen based on the e-mails of an in-house Ander-
sen lawyer urging immediate document shredding. Throughout the 
first years of the new millennium, Wall Street brokerage firms such 
as Morgan Stanley repeatedly made headlines for high-profile fail-
ures to preserve and produce e-mail evidence in litigation. 

Morgan Stanley’s e-mail troubles began in December 2000, when 
it ignored SEC subpoenas and failed to produce tens of thousands of 
e-mails in the IPO and Research Analyst investigations.6 SEC rules 
require firms to keep e-mails and business communications for three 
years.7 The SEC charged Morgan Stanley with destroying e-mails 
and over-writing backup tapes, in violation of federal securities laws 
requiring it to produce its records and documents in a timely fash-
ion.8 Morgan Stanley settled the SEC’s lawsuit for $15 million, but 
came under scrutiny again when a separate unit, Morgan Stanley 
DW Inc., failed to produce millions of e-mails in arbitration cases 
filed by its customers, and falsely claimed the e-mails were lost in the 
9/11 terrorist attacks on the World Trade Center which housed its 
twelve e-mail servers.9 In fact, Morgan Stanley had millions of pre-
9/11 e-mail messages because they were restored to its system from 
backup tapes just days after the 9/11 attack. In a complaint, the 
National Association of Securities Dealers (“NASD”) alleged that 
Morgan Stanley was using the 9/11 tragedy to hinder claims against 
it, and had destroyed millions of e-mails by overwriting backup 
tapes and allowing the e-mails to be permanently deleted. Morgan 
Stanley paid $12.5 million to settle the case, but its e-mail woes were 
not over. In 2005, billionaire Ronald Perelman was awarded $1.45 
billion based on a claim that Morgan Stanley defrauded him in the 
1998 sale of his company. Morgan Stanley lost its case when it failed 
to produce e-mail evidence, and a jury found that the evidence was 
either willfully withheld or destroyed. 

In the midst of these problems—and partly in reaction to 
them—the Sedona Conference, a think-tank of lawyers, jurists and 
academics, was formed to develop “best practices” for the archiving 
of ESI by law firms and their clients. In 2003, the Conference pub-
lished a core set of principles, The Sedona Principles, that were in-
tended to complement the Federal Rules of Civil Procedure, and 
serve as a basis for new federal rules dealing with discovery of ESI. 
The Sedona Principles also provided guidance for judges and prac-
titioners throughout the country in handling e-discovery cases. In 
the same year, United States District Judge Shira A. Scheindlin10 
began authoring a series of opinions in a case called Zubulake v. 
UBS Warburg LLC. These decisions sought to determine whether 
ESI production should be treated differently from paper produc-
tion and, specifically, whether the presumption that the responding 

party bears the expense of complying with discovery requests can 
be reconciled with the sometimes enormous expense of producing 
electronic data. Judge Scheindlin’s opinions, discussed at consider-
able length below, and the Sedona Principles influenced the Advi-
sory Committee on the Federal Rules of Civil Procedure, which, 
in 2004, published a draft set of Amendments to the Federal Rules 
specifically addressing electronic discovery. In April 2006, the U.S. 
Supreme Court adopted the amendments and they became effective 
on December 1, 2006.

To explain and describe current issues regarding discovery of 
ESI, this article proceeds in three parts. The first examines the Fed-
eral experience beginning with an overview of cases that shaped the 
present Federal ESI discovery rules, and then examines both the 
rules and their aftermath. The second part examines the experience 
with ESI discovery in Massachusetts and other states, and includes 
a discussion of several comprehensive and thoughtful proposals for 
managing e-discovery that have been made by non-governmental 
organizations. The article then concludes with ruminations on the 
possible content of future Massachusetts discovery rules, informed 
by current best practices, that would provide judges and practitio-
ners with sensible guidance for handling the increasingly complex 
e-discovery challenges that confront them. 

PaRt i. esi in the FeDeRaL systeM

A. Historical Overview

Before 2006, the discovery of ESI was encompassed by Fed. R. 
Civ. P. 34. As early as 1970, Rule 34 had been amended to “accord 
with changing technology” by adding the term “data compilations” 
to the description of “documents.” After 1970, ESI was deemed a 
document subject to discovery, and it was widely accepted that ESI 
could be discovered in lawsuits along with paper documents. Never-
theless, courts struggled to reconcile the tenet that broad discovery 
is a “cornerstone of the litigation process contemplated by the Fed-
eral Rules”11 with the reality that the “principle of liberal discovery 
is sorely tested when the object of the discovery is electronic data.”12 

On December 1, 2006, the Amendments to the Federal Rules 
of Civil Procedure (“the Amendments”) specifically governing the 
discovery of ESI and the accompanying Advisory Committee Notes 
(“Committee Notes”) took effect in Federal court. The new rules 
responded to the explosive growth of discovery battles being waged 
over ESI, and were specifically tailored to meet the unique challeng-
es posed by ESI discovery. The 2006 Amendments recognized the 
fundamental differences between ESI and paper, and attempted to 
provide sensible protocols for handling discovery of the new forms 

Bacanovic thinks ImClone is going to start trading downward.” On Jan. 31, 
2002, Stewart allegedly rewrote the electronic office phone log to read: “Peter 
Bacanovic re imclone.” After metadata revealed the alteration, the government 
charged that the alteration constituted tampering with evidence. See Securities 
& Exchange Comm’n v. Martha Stewart and Peter Bacanovic, Docket No. 03 
Cv 4070 (NRB) (S.D.N.Y. filed June 4, 2003).
6.   In a complaint filed by the SEC against Morgan Stanley, the SEC alleged 
that “from December 11, 2000 through at least July 2005, Morgan Stanley 
failed to produce tens of thousands of e-mails sought by the Commission sub-
poenas and other requests issued in the course of two Commission investiga-
tions: an investigation into Morgan Stanley’s practices in allocating shares of 
stock in initial public offerings (the IPO Investigation) and an investigation 
into conflicts of interest between the firm’s research and investment banking 
practices (“the Research Analyst Investigation”).” 
7.   See 17 C.F.R. § 240.17a-4(b)(4).

8.   The SEC Complaint alleged that Morgan Stanley violated the production 
provisions of the federal securities laws, Section 17(b) of the Securities Exchange 
Act of 1934 (“Exchange Act”) [15 U.S.C. § 78q(b)] and Exchange Act Rule 
17a-4(j) [17 C.F.R. § 240.17a-4(j)]. See also SEC Press Release, Morgan Stan-
ley Sued For Repeated E-Mail Production Failures, http://www.sec.gov/news/
press/2006/2006-69.htm.
9.   Susanne Craig, Morgan Stanley Faces Questions On Lost Records Its Clients 
Need, Wall St. J., Nov. 29, 2002, http://online.wsj.com/ad/article/ironmoun-
tain/SB1038530341917114468.html?mod=sponso
10.   When she authored the Zubulake opinions, Judge Scheindlin had been a 
member of the Civil Rules Advisory Committee since 1998. 
11.   Zubulake I, 217 F.R.D. at 311. 
12.   W.E. Aubuchon Co., Inc. v. BeneFirst, LLC, 245 F.R.D. 38, 41 (D. Mass. 
2007).
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of data. The new rules drew heavily from three decisions, two federal 
and one state.

The first of the three cases is United States v. Arthur Andersen, 
a high profile case that illustrates the peril of failing to monitor 
a data retention policy properly. Andersen was one of many cases 
“arising from the rubble of Enron Corporation, which fell from its 
lofty perch in 2001 wreaking financial ruin upon thousands of in-
vestors, creditors and employees.”13 As Enron’s financial difficulties 
became public and the SEC opened an informal investigation, its 
auditor, Arthur Andersen, instructed its own employees to destroy 
documents pursuant to its document retention policy. The criminal 
prosecution of Andersen focused largely on the actions of Andersen’s 
in-house legal department during a time between September 28, 
2001 and November 8, 2001 when it was on notice that an SEC 
investigation was a likely possibility. Nancy Temple, Andersen’s in-
house counsel, made notes following a meeting that an SEC inves-
tigation was “highly probable” and then sent a number of “smoking 
gun” e-mails directing an Andersen-Enron crisis group “to make 
sure to follow the [document retention] policy.”14 The government 
charged that the e-mails and directives about following Andersen’s 
document retention policy were “code” for a massive shredding 
campaign to destroy documents. Indeed, after the e-mails were sent, 
almost two tons of paper were trucked away to Andersen’s main 
office in Houston for shredding.15 The last-minute shredding of En-
ron-related documents continued until the SEC served a subpoena 
for records on November 8, 2001. 

The Andersen case is a dramatic example of what can happen 
when an organization fails to follow its own document retention 
policy—and then compounds the problem by failing to imple-
ment a litigation hold. Ironically, many of the documents shredded 
at the last minute would already have been destroyed if Andersen 
had been routinely following its own “good housekeeping” reten-
tion policy. Nevertheless, after a six-week trial and 10 days of jury 
deliberations, Andersen, one of the world’s largest accounting and 
consulting firms, was convicted of obstructing justice for destroying 
Enron documents while it was on notice of an SEC investigation. 
Andersen’s conviction was upheld on appeal to the Fifth Circuit. 
Andersen pursued an appeal to the United States Supreme Court 
and obtained a reversal on May 31, 2005 when the Court unani-
mously overturned the conviction of the former Big Five accounting 
firm on the basis of a flawed jury instruction.16 But it was too late. 
The conviction had already forced Andersen out of business and 
28,000 Andersen employees had lost their jobs. The reversal allowed 
Andersen to avoid a flood of civil lawsuits but could not bring the 
firm back to life.

The second case, Zubulake v. UBS Warburg LLC, produced sev-
eral discovery decisions authored by Judge Shira Scheindlin from 
May, 2003 to July, 2004 that remain important guides for courts 
and litigants to follow in addressing best practices for e-discovery. 
Laura Zubulake, an equities trader specializing in Asian securities, 

brought a gender discrimination claim against her employer. Zubu-
lake I,17 the first decision in the series, is a seminal case on the issue 
of accessible and inaccessible data. The court defined five categories 
of electronic data in order of most accessible to least accessible: (1) 
active, online data such as hard drives; (2) near-line data such as 
optical discs; (3) offline archives such as removable optical discs; 
(4) backup tapes; and (5) erased, fragmented or damaged data. The 
court noted that the last two categories—backup tapes and erased 
or damaged data—are typically identified as inaccessible because 
the data is not readily useable and must be restored. In Zubulake 
I, the court found that “good cause” existed to require production 
of inaccessible, expensive-to-restore backup tapes, and created a 
new seven-factor test for weighing whether the costs of producing 
the backup material should be shifted to the requesting party. This 
seven-factor test is now identified in the Advisory Committee Notes 
to Rule 26.18 

Another decision in the Zubulake series, Zubulake IV,19 focused 
on the circumstances that trigger a “litigation hold” and whether 
the hold applies to “inaccessible” ESI, both grey areas that had led to 
many questions. Zubulake IV addressed those questions as follows:

Once a party reasonably anticipates litigation, it must 
suspend its routine document retention/destruction 
policy and put in place a “litigation hold” to ensure 
the preservation of relevant documents. As a general 
rule, that litigation hold does not apply to inaccessible 
backup tapes (e.g., those typically maintained solely for 
the purpose of disaster recovery), which may continue 
to be recycled on the schedule set forth in the com-
pany’s policy. On the other hand, if backup tapes are 
accessible (i.e., actively used for information retrieval), 
then such tapes would likely be subject to the litigation 
hold.20

Important to note is the fact that the Zubulake IV decision cre-
ated one exception to this general rule: “If the company can identify 
where particular employee documents are stored on backup tapes, 
then the documents of ‘key players’ to the existing or threatened 
litigation should be preserved if the information contained on those 
tapes is not otherwise available. This exception applies to all backup 
tapes.”21 The court found that the duty to preserve attached at the 
time that litigation was “reasonably anticipated” and extended to 
the backup tapes the “key players”—but in the Zubulake case these 
backup tapes were lost. 

Finally, in Zubulake V the court examined whether sanctions 
should be imposed because UBS acted willfully in failing to preserve 
missing backup tapes and in destroying e-mails about the plaintiff.22 
Zubulake presented extensive proof that key UBS personnel deleted 
e-mails relevant to her claims in contravention of its counsel’s “litiga-
tion hold” instructions.23 Some of the deleted e-mails were restored 
from backup tapes that were eventually produced and some were 

13.   United States v. Arthur Andersen, LLP, 374 F.3d 281, 284 (5th Cir. 2004), 
rev’ d sub nom. Arthur Andersen, LLP v. United States 544 U.S. 696, 125 S. Ct. 
2129 (2005).
14.   Andersen, 125 S.Ct. at 2133 (2005). 
15.   Andersen, 374 F.3d at 286.
16.   See note 13, supra. 
17.   Zubulake I, supra note 2. 
18.   The seven factor test under Rule 26(b)(2)(B) is discussed in Part IB of this 

article, infra.
19.   Zubulake v. UBS Warburg LLC, 220 F.R.D. 212 (S.D.N.Y. 2003) (“Zu-
bulake IV”).
20.   Id. at 218 (emphasis added).
21.   Id.
22.   Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 437 (S.D.N.Y. 2004) 
(“Zubulake V”). 
23.   Id. at 429, 435-437.
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fortuitously recovered from an employee’s active files after Zubulake 
had conducted thirteen depositions and four re-depositions.24 Many 
others, however, were lost forever. The court concluded that UBS’s 
spoliation of the e-mails was willful and warranted the sanction of 
an adverse inference instruction.25 When the case went to trial, the 
jury returned a verdict in favor of the plaintiff for more than $29 
million.

The third of the three, Coleman (Parent) Holdings, Inc. v. Mor-
gan Stanley & Co.26 is an extraordinary example of a company 
whose persistent spoliation and discovery abuses—in the face of a 
legal duty to preserve e-mail related to the firm’s activities for two 
years—cost it an adverse inference instruction and a massive jury 
award. Billionaire Ronald Perelman, chairman of cosmetics giant 
Revlon, agreed to sell Coleman, Inc., a manufacturer of camping 
gear owned by his holding company, to Sunbeam Corp., a manufac-
turer of household appliances, for $1.5 billion including $680 mil-
lion in Sunbeam stock. Following the merger, Sunbeam’s stock price 
plunged amid reports of fraudulent bookkeeping.27 Overleveraged, 
Sunbeam spiraled into bankruptcy amid emerging accusations that 
it had artificially inflated the value of its stock.28 Sunbeam shares 
became worthless and Morgan Stanley & Co., Inc. (“Morgan Stan-
ley”), Sunbeam’s investment banker in the transaction, was accused 
of helping Sunbeam carry out its fraudulent scheme to inflate the 
price of Sunbeam stock.29

The owner of Coleman, Inc., Coleman (Parent) Holdings, Inc. 
(“CPH”), sued Morgan Stanley in 2003 for conspiracy and aiding 
and abetting fraud, and sought damages of $485 million.”30 Almost 
immediately, a battle over ESI began, but Morgan Stanley did not 
institute a legal hold. Instead, it continued its improper practice of 
overwriting e-mails after twelve months, despite an SEC regulation, 
17 C.F.R. § 240.17a-4, requiring all e-mails to be retained in readily 
accessible form for two years.31 Unaware of these flagrant violations, 
the court entered an agreed discovery order requiring Morgan Stan-
ley to search backup tapes for each of the employees involved in the 
Sunbeam transaction; review e-mails containing search terms such 
as “Coleman” and “Sunbeam;” produce all non-privileged respon-
sive e-mails; provide a privilege log; and certify its full compliance. 
Morgan Stanley gave no thought to using an outside contractor to 
expedite discovery, but instead put Arthur Riel, its own manager of 
technology compliance, in charge of production. Riel certified false-
ly that production was complete in June 2004, although he knew 
in May 2004 that more than 1,000 backup tapes had been found 
at a Brooklyn facility (the “Brooklyn tapes”) and had not been 

processed.32 Thereafter, Riel’s responsibilities were turned over to 
another employee, Allison Nachitigal, who was not informed about 
the litigation for five months. More and more damning evidence 
of the mishandling of discovery continued to surface as a Morgan 
Stanley executive returned to New York from his deposition and un-
dertook his own search for ESI, finding 200 additional backup tapes 
that, openly stored and freely accessible, had not been produced. 
Later, Nachitigal reported that software problems had prevented the 
company’s system from locating e-mail attachments and 7,000 Lo-
tus Notes e-mails. By then, however, Magistrate Judge Frank Maas, 
who had been overseeing discovery in the case, had heard enough. 

The judge found that Morgan Stanley willfully disobeyed the 
discovery order and spoiled evidence, warranting sanctions. The 
court found it unbelievable that a software flaw preventing retrieval 
of e-mail attachments and Lotus Notes e-mails was discovered only 
after a third-party vendor became involved pursuant to a court order 
to double check discovery compliance. To “level the playing field,” 
the court granted the plaintiff’s motion for an adverse inference in-
struction and ruled that the plaintiff could argue to the jury that 
Morgan Stanley’s willful concealment was evidence of its malice or 
evil intent, going to the issue of punitive damages. The court also 
reversed the burden of proof which meant that Perelman’s company 
no longer had to prove its case—instead, Morgan Stanley would 
need to convince the jury that it did not have knowledge of Sun-
beam’s fraud.33 As a result, in May 2005 a Florida jury returned a 
verdict awarding Perelman $604 million in compensatory damages 
and $850 million in punitive damages.34

B. The New Federal Rules Regarding Discovery of ESI

These three e-discovery cases (and others like them) served as a 
wake-up call that failure to preserve relevant ESI could result in a 
company losing its case and, in some instances, suffering financial 
ruin. Against that backdrop, the Federal Rules of Civil Procedure 
(“Federal Rules”) were amended in 2006 to provide judges and law-
yers with guidelines for better management of e-discovery econo-
mies, issues and disputes. Building on the early cases, the amend-
ments address five general areas: (1) early attention to issues affecting 
electronic discovery; (2) discovery of ESI that is not reasonably ac-
cessible; (3) privilege issues; (4) the form of ESI production; and (5) 
a “safe harbor” for ESI lost as a result of routine good-faith operation 
of electronic information systems.35 Each area merits brief discus-
sion because it deals with an issue addressed in some fashion by all 
subsequent approaches to ESI discovery. 

24.   Id. at 429.
25.   Id. at 437.
26.   Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc., 2005 WL 
679071 (Fla.Cir.Ct. 2005) (March 1, 2005). 
27.   Morgan Stanley & Co., Inc. v. Coleman (Parent) Holdings Inc., 955 So.2d 
1124, 1125-26 (Fla.Dist.Ct.App. 2007).
28.   Id. at 1127.
29.   Id. at 1125-26.
30.   Coleman (Parent) Holdings, Inc. v. Morgan Stanley & Co., Inc., 2005 WL 
674885, *1, n. 1 (Fla.Cir.Ct. 2005) (March 23, 2005).
31.   Coleman (Parent) Holdings, Inc., 2005 WL 679071 at *1. See 17 C.F.R. § 
240.17a-4 (1997).
32.   Id. at *4.
33.   Id. at *6.

34.   Morgan Stanley appealed and in March 2007 won a reversal. The $1.4 bil-
lion damages award was thrown out for reasons unrelated to the discovery sanc-
tions. The District Court of Appeal ruled that Morgan Stanley should have been 
granted a directed verdict at trial because CPH’s expert did not testify as to the 
actual fraud-free value of Sunbeam stock at the time of purchase, or perform an 
“event analysis” (the computation of a statistical regression analysis or a detailed 
analysis of each event that might have influenced the stock price) and instead 
treated the Sunbeam stock as though it had no value when the transaction oc-
curred in 1998. That treatment left the jury to speculate as to the value of the 
stock on the date of sale. Morgan Stanley & Co., Inc., 955 So.2d at 1131-1132. 
Additionally, the court threw out the $850 million punitive damages award, 
ruling that proof of actual damages is required to prevail in an action for fraud.
35.   The 2006 e-discovery rules were amended again in 2007 to “make them more 
easily understood.” The 2007 amendments refined the wording and changed the 
enumeration of various subsections but did not change the substance of the new 
rules. See Advisory Committee Notes for the 2007 Amendments.
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1. Early Attention to Electronic Discovery Issues

A central theme of the 2006 Amendments is early attention to 
e-discovery. Read together, Rules 16(b) and 26(f) set the stage for 
parties to raise issues related to e-discovery early in the case. Rule 
26(f) requires the parties to confer at least twenty-one days before 
a scheduling conference is held or a scheduling order is due under 
Rule 16(b).36 As part of this obligation to confer—and prior to the 
Rule 16 scheduling conference—the parties must draft and sub-
mit to the court a joint written discovery plan pursuant to Rule 26 
which addresses issues including (1) preservation; (2) ESI sources; 
(3) ESI format of production; and (4) privilege issues. 

Counsel must therefore act quickly to become knowledgeable 
about the client’s information technology (IT) systems and in the 
early stages of litigation the topic of ESI preservation should be of 
paramount concern. The mandatory conference is an opportunity 
for the parties to “discuss any issues about preserving discoverable 
information” and, as the Advisory Committee Notes to Rule 26(f) 
suggest, it is folly for parties not to address preservation issues dur-
ing the Rule 26(f) conference. Stressing the “dynamic nature of 
electronically stored information” the Committee Note explains 
that “ordinary operation of computers involves both the automatic 
creation and automatic deletion or overwriting of certain informa-
tion.” Rule 26(f) does not use the term “litigation hold” but the 
litigation hold process is precisely what counsel should be ready to 
discuss at the Rule 26(f) conference. The Rule 26(f) discovery plan 
must state the parties’ views on the form of ESI to be produced and 
any claims of privilege that may occur as a result of the inadvertent 
disclosure of privileged information. “Metadata” is not addressed 
explicitly in Rule 26(f), but the Advisory Committee Note suggests 
that metadata should also be a topic of the parties’ conference. 37 

Counsel should also consider the strategic need for an ex parte pres-
ervation order or temporary restraining order (TRO) at the beginning of 
the case. Although one purpose of the new rules is to change how counsel 
approach ESI issues with their adversaries, the rules cannot change the 
fact that the “dynamic” nature of ESI is easily exploited. Decisions dis-
cussed in Parts IA and IC of this article highlight the reality that an enor-
mous amount of data can be deleted, overwritten or irretrievably lost be-
fore discovery is even initiated. Courts presented with an ex parte motion 
must balance the parties’ competing needs to preserve relevant evidence 
and continue routine operations. A proposed blanket preservation order 
requiring complete cessation of a party’s routine computer operations 
could potentially paralyze the party’s activities. On the other hand, a nar-
rowly tailored preservation order requiring a party to modify or suspend 
certain features of its routine computer operations to prevent the loss of 
information will help to eliminate the risk that a party can exploit its data 
retention policy and/or its routine computer operations to destroy specific 
stored information before discovery is initiated.

Another important and early e-discovery responsibility is the 
obligation to prepare the mandatory initial discovery disclosures re-
quired by Rule 26(a). The e-discovery amendments modified Rule 
26(a) to impose a new obligation on counsel to provide a “copy—or 
a description by category and location—of all documents, electroni-
cally stored information … [the party] may use to support its claims 
or defenses.” This means that counsel must be able to identify its 
“good” ESI early in the case. To satisfy the Rule 26(a) initial dis-
closure requirements and confer effectively under Rule 26(f), coun-
sel must be prepared to disclose—very early in the case—the who, 
what, where and when of its client’s ESI. 

To satisfy obligations the Rules impose, counsel should meet 
promptly with the client’s IT staff, records management personnel, 
and in-house counsel to (1) identify a “systems inventory” of ESI 
sources; (2) determine how ESI is created, processed, categorized, 
stored and deleted; and (3) coordinate preservation and collection 
efforts. As the Zubulake cases instruct, counsel will need to identify 
all “key players” in the litigation (these are the same people who 
would be identified in the initial disclosures) and communicate di-
rectly with them to determine how they stored information and on 
what media. The list of possible sources of ESI can include financial 
data and spreadsheets in Excel files, word processing documents, e-
mail, Blackberries, voice-mail messages, instant messages, employee 
home computers, portable drives and media, and backup tapes. The 
duty to preserve ESI should be communicated directly to key play-
ers. If counsel is unable to identify all ESI at the time of the initial 
disclosure, there is a duty to supplement the initial disclosures sea-
sonably. 

Finally, counsel should consider retaining a competent consul-
tant or vendor to assist in data collection, review and production 
of ESI. The Sedona Principles advise that “[d]ue to the complexity 
of electronic discovery, many organizations rely on consultants to 
provide a variety of services, including discovery planning, data col-
lection, specialized data processing, and forensic analysis. Such con-
sultants can be of great assistance to parties and courts in providing 
technical expertise and experience with the collection, review, and 
production of electronically stored information.”38 The Sedona Prin-
ciples recommend a careful evaluation of the consultant’s expertise 
and experience before selection. If a vendor is retained in a non-tes-
tifying capacity, counsel and clients should be aware of the potential 
need for expert testimony. When forensic or technical expertise is 
required to retrieve and prepare ESI for production, expert testimo-
ny may be needed to explain and defend the process that was used. 
Additionally, counsel and its client must understand that “[u]ltimate 
responsibility for ensuring the preservation, collection, processing, 
and production of electronically stored information rests with the 
party and its counsel, not with the nonparty consultant or vendor.”39

36.   Rule 16(b) requires issuance of a scheduling order 120 days after a defen-
dant has been served or 90 days after a defendant has appeared, whichever is 
earlier. 
37.   Metadata is commonly described as “data about data,” and is defined as 
“information describing the history, tracking, or management of an electronic 
document.” The Sedona Principles list some of the many examples of metadata, 
including “file designation, create and edit dates, authorship, comments, and 
edit history.” E-mail metadata elements include “about 1,200 or more prop-
erties, such as information as the dates the e-mail was sent, received, replied 
to or forwarded, blind carbon copy (“bcc”) information, and sender address 

book information.” The Sedona Principles, supra note 4, at 3. Typical word 
processing documents include prior changes and edits, as well as hidden codes 
for paragraphing, font and line spacing. While metadata is usually not critical 
to understanding the substance of a word processing document, it may be cru-
cial to understanding electronically created spreadsheets, which often contain 
calculations or formulas that are not visible in a printed version. See Advisory 
Committee Note to Federal Rule of Civil Procedure 26(f). See also Williams v. 
United Sprint Mgmt. Co., 230 F.R.D. 640, 647 (D. Kan. 2005). 
38.   The Sedona Principles, supra note 4, at 40.
39.   Id.
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2. Reasonably Accessible Information and Inaccessible Informa-
tion

Rule 26(b)(2)(B) adopts and codifies Zubulake I ’s balanced ap-
proach to the producing party’s responsibilities by dividing ESI into 
two categories: (1) ESI that is “reasonably accessible” which the re-
sponding party must produce; and (2) ESI that is “not reasonably 
accessible because of undue burden or cost,” which need not be pro-
duced, at least at the outset. Rule 26(b)(2)(B) is often described as a 
“two-tier” system, because the Committee Notes contemplate that 
attorneys must first obtain and evaluate ESI that can be provided 
from easily accessed sources before insisting that it is necessary to 
search the difficult-to-access sources.

The fact that parties deem certain ESI “inaccessible” does not 
provide automatic relief from e-discovery responsibilities with re-
gard to that material. The Rule 26(b)(2)(B) Advisory Committee 
Notes state that the responding party must still “identify by cate-
gory or type, the sources containing potentially responsive informa-
tion that it is neither searching nor producing.” This disclosure duty 
corresponds to Rule 26(a)’s requirement that parties must, without 
awaiting a discovery request, provide a description by category and 
location of all electronically stored information they may use to sup-
port claims or defenses. More importantly, preservation duties may 
attach to inaccessible ESI. The Committee Notes emphasize that a 
party does not relieve itself of preservation duties simply by identi-
fying data as inaccessible. Echoing Judge Scheindlin’s discussion in 
Zubulake IV, the Committee Notes explain that the preservation 
duty with regard to inaccessible ESI “depends on the circumstances 
of each case.” 

The “second tier” of Rule 26(b)(2)(B) authorizes a party seek-
ing inaccessible ESI to file a motion to compel and the responding 
party to file a motion for a protective order. The court may order 
production of the inaccessible ESI if the requesting party shows 
“good cause” for the production. The court’s good cause determi-
nation will depend not only on the costs and burdens of produc-
tion, but on whether the costs and burdens can be justified under 
the particular circumstances of the case. The Committee Notes set 
out seven factors to assist courts and litigants with the cost-benefit 
analysis, namely 

(1) the specificity of the discovery request; (2) the 
quantity of information available from other and more 
easily accessed sources; (3) the failure to produce rel-
evant information that seems likely to have existed but 
is no longer available on more easily accessed sources; 
(4) the likelihood of finding relevant, responsive in-
formation that cannot be obtained from other, more 
easily accessed sources; (5) predictions as to the impor-
tance and usefulness of the further information; (6) the 

importance of the issues at stake in the litigation; and 
(7) the parties’ resources.

Those seven factors were developed by Judge Scheindlin in Zu-
bulake I and were first applied in that case as part of a cost-shifting 
analysis. Additionally, Rule 26(b)(2)(B) adopts Judge Scheindlin’s 
balancing approach to cost sharing for e-discovery by stating ex-
plicitly that courts may “specify conditions for the discovery.” The 
Committee Notes explain that the conditions may include cost 
sharing between the producing and requesting party. 

Finally, Rule 26(b)(2)(B) recognizes that the good-cause deter-
mination may be complicated because the court and the parties 
know little about what information is contained in the sources 
identified as not reasonably accessible. The Committee Notes sug-
gest solving that problem by “sampling of the sources, to learn more 
about … what the information consists of, and how valuable it is for 
the litigation.” 

3. Potential Waiver of Confidentiality and Privilege

The large volume of ESI and the variety of forms in which it is 
stored create a problem that privileged materials may be hidden in 
the vast amounts of data. The risk of waiver and the time and effort 
required to sift through massive volumes of electronic materials to 
ensure that all information produced has been reviewed for privi-
lege can add enormous costs to the discovery process. Rule 26(b)(5)
(B) recognizes the potential for inadvertent production of privileged 
materials, and establishes a procedure for demanding their return. 
When a party realizes that it may have inadvertently produced privi-
leged materials, the Rule provides that it “may notify any party that 
received the information of the [privilege] claim and the basis for 
it,” and the receiving party must “promptly return, sequester, or de-
stroy the information and any copies it has.” If the receiving party 
challenges the privilege claim, the court will determine whether 
privilege applies or has been waived. The Rule, and accompanying 
Advisory Committee Note, essentially codify the common law ap-
proach for return of inadvertently produced materials. 

Rule 26(b)(5)(B) exemplifies the way in which the new e-discov-
ery rules seek to facilitate e-discovery by minimizing the risk pro-
duction will waive a privilege. The Advisory Committee Notes to 
Rules 16(b), Rule 26(b)(5)(B) and Rule 26(f) all encourage parties 
to consider entering into voluntary agreements among themselves 
to protect against any waiver of privileges, including use of non-
waiver agreements. Rule 26(b)(5)(B) is intended to work in tandem 
with Rule 26(f), which directs the parties to discuss privilege is-
sues early in the case when preparing their joint discovery plan. The 
Committee Notes to Rule 26(f) suggest that parties may attempt 
to minimize the costs of privilege reviews by entering either “quick 
peek” or “clawback” agreements.40 Thus, counsel should discuss the 
need for a nonwaiver agreement at the beginning of the litigation 

40.   A “quick peek” agreement is an arrangement where the parties agree that 
the responding party will provide certain requested ESI materials for initial 
examination without reviewing them for privilege, confidentiality or privacy 
and without waiving any privilege or protection. The requesting party then des-
ignates the documents it wishes to have produced (as part of a Rule 34 request) 
and the responding party responds by screening only the documents actually 
requested for formal production, and asserting privilege claims as needed in 
a privilege log. Although the new e-discovery rules encourage such arrange-
ments, not all commentators believe they represent “best practices.” The Sedona 
Principles point out some of the potential pitfalls, e.g., “the genie cannot be put 

back in the lamp,” and counsel have an ethical duty to guard zealously the con-
fidences of their clients.. The Sedona Principles, supra note 4, at 54. “Claw-
back” arrangements allow the producing party to “claw back” or “undo” the 
production, but are substantively different from “quick peek” agreements. Un-
der a “clawback” agreement the parties agree that production without intent to 
waive privilege should not be a waiver so long as the responding party identifies 
the documents mistakenly produced. The validity of clawback agreements was 
discussed at some length in the leading case of Hopson v. Mayor of Baltimore, 
232 F.R.D. 228 (D. Md. 2005) and that discussion led the Advisory Committee 
on the Federal Rules of Evidence to begin its consideration of the issue.
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and approach the court for entry of an appropriate order. Rule 16(b) 
states explicitly that the scheduling order issued by the court should 
“include any agreements the parties reach for asserting claims of 
privilege.” However, as the Advisory Committee Note to Rule 16(b) 
observes, “[t]he rule does not provide the court with authority to 
enter such a case-management order without party agreement.” 

One very serious concern about the use of non-waiver arrange-
ments has been that even if the court adopts the agreement and 
makes it binding in a case, there is no assurance that the non-waiver 
agreement will apply to third parties in a subsequent action. The 
most recent edition of the Sedona Principles points out that “parties 
in mass tort and product liability cases, who are subject to mul-
tiple suits by different counsel in different states, face the risk that 
their ‘quick peek’ agreement entered in one action may not protect 
the party from waiver arguments in other actions, even if they have 
a strong protective order in the first action.”41 In response to this 
concern, Federal Rule of Evidence 502 was amended effective Sep-
tember 19, 2008, to provide that an inadvertent disclosure made 
in a federal proceeding does not operate as a waiver in a Federal or 
State proceeding if “the disclosure is inadvertent … and the holder 
promptly took reasonable steps to rectify the error, including … fol-
lowing Federal Rule of Civil Procedure 26(b)(5)(B).” Additionally, 
the rule clarifies the controlling effect of a court order, providing 
that “[a] Federal court may order that the privilege or protection 
is not waived by disclosure connected with the litigation pending 
before the court—in which event the disclosure is also not a waiver 
in any other Federal or State proceeding.” Rule 502 should alleviate 
at least some of the concern surrounding the efficacy of nonwaiver 
agreements. 

4. The Format of Production

Rule 34(b)(1)(C) provides that a party serving a request for pro-
duction of ESI may “specify the form or forms in which electroni-
cally stored information is to be produced.” The Rule 34(b) Com-
mittee Notes clarify that the requesting party “may ask for different 
forms of production for different types of electronically stored in-
formation.” In other words, one form can be requested for e-mail, 
another form for word processing documents, and yet another form 
for electronic spreadsheets. Rule 26(f) requires the parties to dis-
cuss the form of production during their pre-discovery conference. 
Thus, counsel must consider whether to ask for ESI in native format, 
which generally includes associated metadata, or another form. ESI 
produced in native format (the form in which the file was created) 
will contain application metadata such as “tracked changes” in word 
processing documents or formulae in spreadsheets.42 Counsel may 
prefer to request a two-dimensional image file (such as TIFF or 
PDF) which has the practical advantage of a static format that can 
be Bates numbered, but does not contain original metadata. The Se-
dona Principles explain that “to replicate the usefulness of native files 
while retaining the advantages of static productions,” image formats 
such as TIFF can be “accompanied by ‘load files’ which are ancillary 
files that may contain textual content and relevant system meta-
data.”43 A load file containing searchable text and selected metadata 
is in useable form because it is electronically searchable and also 

has essential metadata.44 Counsel might be planning to use litiga-
tion support software to review and search the production responses 
and would then request documents in native format (a form that is 
searchable) with metadata included. If the requesting party wants 
data in its native format with metadata retained, it should include 
an explicit request for metadata in the document request.

Although Rule 34(b) gives the requesting party the right to spec-
ify the form of ESI, the Committee Notes clarify that this is not an 
absolute right. The responding party may serve written responses to 
the production request objecting to the form the requesting party 
specifies. The parties must then attempt to resolve the dispute and 
must meet and confer under Rule 37(a)(2)(B) before the request-
ing party can file a motion to compel. If the form of production 
is not specified by agreement or court order, the responding party 
must produce the ESI in a “form or forms in which it is ordinarily 
maintained or in a form or forms that are reasonably useable.” The 
Sedona Principles refer to these as the “default forms.”45 The Com-
mittee Notes stress that the responding party may not convert ESI 
from the form in which it is ordinarily maintained to a different 
form that makes it less searchable. Furthermore, Rule 34(a) requires 
that, if necessary, a responding party “translate” information it pro-
duces into a “reasonably useable” form.

5. The Safe Harbor

Finally, Rule 37(e)—formerly Rule 37(f)—is often described as a 
“safe harbor,” because it is intended to provide protection for infor-
mation that is lost due to the routine operation of a computer sys-
tem, including the overwriting of information, if the operation was 
carried out in good faith. The rule recognizes that information sys-
tems are often designed to recycle, overwrite and delete information 
on a routine basis and these operations are necessary components of 
regular business operations. For example, the purging of e-mails and 
other electronic communications is essential to prevent a build-up of 
data that can overwhelm a system. Rule 37(e) provides that “[a]bsent 
exceptional circumstances, a court may not impose sanctions un-
der these rules on a party for failing to provide electronically stored 
information lost as a result of the routine, good-faith operation of 
an electronic information system.” The determination of good faith 
may often depend upon whether a party took good faith efforts to 
institute a litigation hold to prevent the destruction of information. 

The Committee Notes to the 2006 Amendments suggest that a 
preservation duty arises when there is “pending or reasonably an-
ticipated litigation.” Before the new e-discovery rules were adopted, 
Zubulake IV offered this same guidance to litigants.46 Zubulake 
IV identified “reasonably anticipated litigation” as the trigger for a 
party’s obligation to institute a litigation hold: “[o]nce a party rea-
sonably anticipates litigation, it must suspend its routine document 
retention/destruction policy and put in place a ‘litigation hold’ to 
ensure the preservation of relevant documents.”47 As case law illus-
trates, e-discovery may itself provide evidence of the time when a 
party reasonably anticipated litigation.

Moreover, even though Rule 37(e) provides a safe harbor, ques-
tions remain regarding the scope of the preservation duty in a given 
case. For example, what types of ESI must be preserved? The safe 

41.   The Sedona Principles, supra note 4, at 54.
42.   Id. at 62.
43.   Id. 
44.   Id. at 63.

45.   Id. at 65. 
46.   Zubulake IV, 220 F.R.D. at 217.
47.   Zubulake IV, 220 F.R.D. at 218. 
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harbor provision of the new rules does not address the scope of the 
preservation duty, except to mention that one of the factors bearing 
on good faith is the “steps the party took to comply with a court 
order in the case or party agreement requiring preservation of spe-
cific electronically stored information.”48 The Committee Notes to 
the 2006 Amendments explain that “the good faith requirement 
of [Rule 37(e)] means that a party is not permitted to exploit the 
routine operation of an information system to thwart discovery ob-
ligations by allowing that operation to continue in order to destroy 
specific stored information that it was required to preserve.” In other 
words, Rule 37(e) provides a safe harbor only for good faith loss 
of data and does not limit a court’s ability to impose sanctions for 
spoliation that occurred as a result of intentionally allowing routine 
operations to continue in order to thwart discovery. 

In order to demonstrate “good faith” within the meaning of Rule 
37(e), counsel and client should be certain to document all efforts 
to implement and monitor the litigation hold. Detailed “litigation 
hold letters” should be disseminated to all employees of the compa-
ny who possess potentially relevant discoverable data advising them 
of the subject matter at issue and the background of the case; the 
reasons why specific data must be preserved; and that they should 
suspend any document destruction policy then in operation. The 
Sedona Principles suggest the following content for a litigation hold 
notice:

While the form and content of the notice may vary 
widely depending upon the circumstances, the notice 
need not provide a detailed list of all information to 
retain. Instead, it should describe the types of infor-
mation that must be preserved, with enough detail to 
allow the recipient to implement the hold … the notice 
should: (i) describe the subject matter of the litigation 
and the subject matter, dates, and other criteria defin-
ing the information to be preserved; (ii) include a state-
ment that relevant electronically stored information 
and paper documents must be preserved; (iii) identify 
likely locations of relevant information (e.g., network, 
workstation, laptop or other devices); (iv) provide steps 
that can be followed for preserving the information as 
may be appropriate; and (v) convey the significance of 
the obligation to the recipients.49 

Additionally, as Judge Scheindlin advised in Zubulake V, “[a] 
party’s discovery obligations do not end with the implementation of 
a ‘litigation hold’—to the contrary, the hold is only the beginning. 
Counsel must oversee compliance with the litigation hold, monitor-
ing the party’s efforts to retain and produce the relevant documents. 
Proper communication between a client and her lawyer will ensure 
(1) that all relevant information (or at least all sources of relevant 
information) is discovered, (2) that relevant information is retained 
on a continuing basis; and (3) that relevant non-privileged material 
is produced to the opposing party.”50 

In sum, counsel should advise their clients to document all ef-
forts to comply with preservation duties and the litigation hold. A 
party who can demonstrate good faith in that fashion is far more 
likely to find refuge in the safe harbor of Rule 37(e) than one who 
cannot.

C. E-Discovery Cases After the E-Discovery Amendments

The e-discovery Amendments to the Federal Rules of Civil Pro-
cedure went into effect on December 1, 2006 and, almost four years 
later, the issues most often litigated lie, perhaps unsurprisingly, in 
the main areas addressed by the new Amendments. Lawyers are ul-
timately responsible for ensuring that their clients understand the 
rules governing preservation, identification, collection, and pro-
duction of ESI within the guidelines established by the e-discovery 
rules. A number of recent cases show how failure by counsel or cli-
ent to deal with those responsibilities in five general areas the rules 
address—(1) early attention to electronic discovery (2) discovery of 
ESI that is not reasonably accessible; (3) privilege; (4) the form of 
ESI production; and (5) a “safe harbor” for ESI lost as a result of rou-
tine good-faith operation of an electronic information system—can 
dramatically affect the outcome of the case. 

Kentucky Speedway, LLC v. Nat’ l Ass’n of Stock Car Auto Racing, 
Inc.,51 highlights how the new Amendments address—but do not re-
solve—the confusion in the law concerning metadata and the need 
for early attention to the issue in the discovery process. In this anti-
trust action, Kentucky Speedway (“Speedway”) filed a complaint al-
leging that NASCAR and the International Speedway Corporation 
(“ISC”) attempted to monopolize the market for hosting national 
stock car racing events in violation of the Sherman Act, and wrong-
fully denied Speedway a NEXTEL Cup Series race. Speedway filed 
a motion to compel seeking metadata for virtually all of the ESI 
that ISC had already produced in the lawsuit. The court denied the 
motion on the grounds that Speedway did not notify ISC that it 
wanted metadata “until seven months after ISC had produced both 
hard copy and electronic copies of its documents.” The court’s deci-
sion was also based on the fact that Speedway had failed to raise the 
issue of metadata during the Rule 26(f) conference, which requires 
parties to discuss any issues about the form or forms in which ESI 
should be produced. 

The plaintiff in Kentucky Speedway did not make any showing of a 
particularized need for metadata, and the court specifically declined 
to follow Williams v. Sprint/United Mgmt. Co.,52 which held that the 
default form of ESI under Rule 34 includes metadata. In Williams, 
the defendant had removed the metadata from Excel spreadsheets in 
a process called “scrubbing” before it produced the spreadsheets in 
their native electronic format. The Williams court noted that Rule 
34 uses the phrase “in a form or forms in which [data] is ordinarily 
maintained” but provides no further guidance as to whether this en-
compasses metadata.53 The court relied on The Sedona Principles for 
guidance and found that emerging standards “appear to articulate 
a general presumption against the production of metadata” unless 

48.   Fed. R. Civ. P. 37(f), Advisory committee note. 
49.   The Sedona Principles, supra note 4, at 32.
50.   Zubulake V, 229 F.R.D. at 432.
51.   Kentucky Speedway, LLC v. Nat’l Ass’n of Stock Car Auto Racing, Inc., 
2006 WL 5097354 (E.D.Ky. 2006).
52.   Williams v. Sprint/United Mgmt. Co., 230 F.R.D. 640 (D.Kan. 2005).
53.    Id. at 649. Williams is a pre-2006 Amendments opinion. However, the 

Civil Rules Advisory Committee had proposed initial e-discovery amendments 
in August 2004, and on September 20, 2005, the Judicial Conference of the 
United States recommended that the U.S. Supreme Court adopt the amend-
ments. The proposed amendments were set to become effective on December 
1, 2006, and the Williams opinion, dated September 29, 2005, construed the 
following language in the proposed amendment to Rule 34:
“(ii) if a request for electronically stored information does not specify the form 
or forms of production, a responding party must produce the information in a 



Electronic Discovery: Following the Paperless Trail / 273

the responding party knows the particular metadata is relevant to 
the dispute. Nevertheless, the court placed the initial burden with 
regard to metadata on the producing party, holding that if a party 
is producing ESI as it is maintained in the ordinary course of busi-
ness, it must produce the documents with metadata intact unless it 
timely objects to the production of metadata, and the parties agree 
that metadata should not be produced, or the producing party re-
quests a protective order.”54 The Kentucky Speedway court rejected 
the Williams reasoning, finding that in “the rapidly evolving world 
of electronic discovery, the holding of the Williams case is not per-
suasive.”55 Having the benefit of “the newly amended rules, advisory 
notes, and commentary of scholars,” Kentucky Speedway held that 
the default form of ESI does not include metadata.56 Relying on 
Wyeth v. Impax Labs., Inc.,57 a case decided after Williams, the court 
noted that “emerging standards of electronic discovery appear to 
articulate a general presumption against the production of meta-
data.”58

W.E. Aubuchon Co., Inc. v. BeneFirst, LLC59 is a local case that 
applied the new e-discovery rules as well as Judge Scheindlin’s analy-
sis from Zubulake I, to resolve a question of accessibility. The case in-
volved the administration of benefit plans under ERISA. BeneFirst 
was the third-party administrator of several Aubuchon employee 
medical benefit plans (the “ERISA Plans”), and Aubuchon charged 
that BeneFirst breached its contract and fiduciary duties by failing 
to provide services accurately and completely. BeneFirst sought re-
consideration of a court order requiring it to produce “all medical 
claim files, including actual medical bills in BeneFirst’s custody and 
control,”60 on the grounds that the claims were “inaccessible” ESI.61 
Paper versions of the claim forms had been destroyed by BeneFirst 
after they were scanned as electronic images and stored on Bene-
First’s server arranged by processing date and the person who pro-
cessed the claim. There was no index of the images, and the system 
was only searchable by year of processing, claims examiner, month 
of processing, and claim date.62 The system was not searchable by 
name of the individual claimant, the date of the medical service, 
the name of the provider, or the company that employed the ben-
efit holder. BeneFirst claimed the ESI was inaccessible because the 
system was “not set up for wholesale retrieval” of the claim images. 

In resolving the dispute, the court followed Zubulake’s reason-
ing that “whether electronic data is accessible or inaccessible turns 
largely on the media on which it is stored.”63 The court determined 
that records stored on a server are “clearly an accessible format,” 
but the images were not “reasonably accessible” within the meaning 
of Rule 26(b)(2)(B) because retrieval of the records would be dif-
ficult and costly. Balancing the Rule 26(b)(2)(C) considerations in 

conjunction with Zubulake I ’s seven-factor test, later incorporated 
in the Rule 26(b)(2) Advisory Committee Note, the court found 
that on balance, Aubuchon had established good cause for requir-
ing BeneFirst to produce the ESI even though it was not reasonably 
accessible. The court’s decision recognized that the information was 
not available through any other source because BeneFirst had de-
stroyed the original claim forms.

Privilege was the question at issue in Victor Stanley, Inc. v. Cre-
ative Pipe, Inc,64 a case decided several months before the new Fed-
eral Rule of Evidence 502 was adopted in September, 2008. The 
parties contested whether 165 electronic records inadvertently pro-
duced by the defendants during discovery were protected by the at-
torney-client privilege or whether the privilege had been waived by 
the voluntary production. Before responding to a discovery request, 
defendants gave their computer forensics expert a list of keywords to 
use in searching and retrieving privileged and protected documents. 
Nevertheless, given the volume of documents involved in the search, 
the defendants also asked the court to approve a “clawback agree-
ment.” However, when the court requested additional briefing, the 
defendants abandoned their efforts to obtain the agreement.65 The 
defendant’s consultant then conducted a privilege search of some 
documents using approximately seventy different keyword search 
terms and other “nontext-searchable” files were manually reviewed, 
page-by-page, for privilege.66 Notwithstanding those efforts to un-
cover privileged documents, the contested documents were ulti-
mately produced. 

Rule 502 was still pending in Congress when the case was de-
cided and, therefore, the court could not explicitly follow the new 
rule. However, the court applied mainstream legal principles on the 
topic of inadvertent waiver that are now codified into Rule 502’s 
“national standard.” Under those principles, “inadvertent disclosure 
of protected communications or information in connection with a 
federal proceeding or to a federal office or agency does not consti-
tute a waiver if the holder took reasonable steps to prevent disclo-
sure and also promptly took reasonable steps to rectify the error.”67 
A multi-factor test for determining whether inadvertent disclosure 
amounts to a waiver is described in the Rule 502 Advisory Com-
mittee Notes.68 

In applying the principles, the court found that “all keyword 
searches are not created equal,”69 and that the defendants had failed 
to demonstrate the reasonableness of the keyword search they per-
formed. They were too vague in their description of the seventy word 
search because they did not identify the actual keywords they used 
or the qualifications of the persons who designed the search; they 
did not state whether the search was a “simple keyword search or a 

form or forms in which it is ordinarily maintained, or in a form or forms that 
are reasonably usable.” 
Id., n. 45. As noted above, The Sedona Principles refer to these as the “default 
forms.” See The Sedona Principles, supra note 4, at 65.
54.   Id. at 652. 
55.   Kentucky Speedway, 2006 WL 5097354, at *8.
56.   Id.
57.   Wyeth v. Impax Labs., Inc., 20248 F.R.D. 169 (D.Del. 2006).
58.   Kentucky Speedway, 2006 WL 5097354, at *8.
59.   W.E. Aubuchon Co., Inc. v. BeneFirst, LLC, 245 F.R.D. 38 (D. Mass. 
2007).
60.   BeneFirst had received a total of 34,112 claims forms under the ERISA 
Plans, but Aubuchon eventually narrowed its request to 3,000 claims. BeneFirst 
estimated it would cost $80,000.00 to retrieve all 34,112 ERISA Plan claims 

on its server, but provided no cost estimate for retrieval of the narrower 3,000 
claims sought by Aubuchon. 
61.   It is unclear from the opinion whether Aubuchon narrowed its request to 
3,000 claims before or after the court’s first order requiring production of “all” 
claims.
62.   W.E. Aubuchon Co., Inc., 245 F.R.D. at 43.
63.   Id., quoting Zubulake I, 217 F.R.D. at 318-319.
64.   victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251 (2008). 
65.   “Clawback” agreements are described in note 40, supra. 
66.   Victor Stanley, Inc., 250 F.R.D. at 256.
67.   Fed. R. Evid. 502, Advisory Committee Notes.
68.   Id.
69.   Victor Stanley, Inc., 250 F.R.D. at 255.
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more sophisticated one,” such as one that applied Boolean proximity 
operators;70 and they failed to demonstrate that there was quality-
assurance testing such as a sampling of the text-searchable ESI files 
to see if the search results were reliable.71 Significantly, the court 
noted that if the defendants had not voluntarily abandoned their re-
quest for a court-approved non-waiver agreement, they would have 
been protected from waiver, but under the circumstances it would 
not reward their carelessness with a protective order. 

If the cases just discussed help shape approaches to discovery 
of ESI, Qualcomm Inc. v. Broadcom Corp.,72 a patent infringement 
case, provides a powerful example of what can happen to law firms 
and attorneys when they ignore their e-discovery obligations. Qual-
comm, a developer of digital wireless communications products, 
sued Broadcom, a maker of semiconductors for wired and wire-
less communications, alleging patent infringement related to video 
compression technology, which is designed to transmit high quality 
video images with low volumes of data. The case presented the ques-
tion of whether Qualcomm waived its right to assert its patents by 
failing to disclose them to the Joint video Team (JvT), a standards-
setting organization, prior to the JvT’s release of the H.264 stan-
dard, which was intended to be an industry-wide standard for video 
compression technology.73 Broadcom, claiming that it was unaware 
of Qualcomm’s patents when it designed and manufactured numer-
ous H.264-compliant products, 74 counterclaimed, alleging that 
Qualcomm engaged in inequitable conduct by intentionally shield-
ing its patents from JvT consideration so that it could demand li-
cense fees from those who later sought to produce H.264-compliant 
products.75 Qualcomm adamantly denied that it participated in the 
JvT during the relevant time period, and filed a summary judgment 
motion premised on this denial.76 

Despite numerous discovery requests, Qualcomm’s attorneys 
signed pleadings representing that Qualcomm had no documents 
responsive to Broadcom’s requests for JvT related documents with-
out performing any basic searches of e-mail databases on Qual-
comm’s computer system. Trial commenced and, while preparing a 
Qualcomm witness to testify, Qualcomm’s attorneys found on her 
laptop twenty-one e-mails from the JvT discussing the H.264 stan-
dard. Nevertheless, the attorneys did not investigate further, or look 
for additional e-mails. On cross-examination, the witness admitted 
knowledge of the e-mails.77 The jury returned a unanimous verdict 
that Broadcom had not infringed Qualcomm’s patents and that 
Qualcomm’s patents were unenforceable due to inequitable conduct 

and waiver. The trial judge subsequently issued a comprehensive or-
der that Qualcomm had waived its rights to enforce its patents, and 
that its counsel participated in an “organized program of litigation 
misconduct and concealment.”

Following the trial, Qualcomm searched the e-mail archives of 
twenty-one current employees and located more than 46,000 docu-
ments which had not been produced. The documents showed that 
it had actively participated in the JvT.78 As a result of Qualcomm’s 
bad faith participation in the JvT and litigation misconduct dur-
ing discovery, motion practice, trial and post-trial proceedings, the 
court awarded Broadcom its attorney’s fees under 35 U.S.C. § 285, 
which provides that “the court in exceptional cases may award rea-
sonable attorney fees to the prevailing party.”79 The court found 
clear and convincing evidence that Qualcomm withheld “tens of 
thousands of e-mails” showing its participation in the JvT, and or-
dered Qualcomm to pay Broadcom $9,259,985.09 in attorney’s fees, 
court costs, expert witness fees, travel expenses, and other litigation 
costs.

On a subsequent motion for sanctions against the Qualcomm 
attorneys, 80 Qualcomm asserted the attorney-client privilege so 
that its attorneys could not reveal any communications about Qual-
comm’s participation in JvT activities. Without hearing from the 
attorneys, a Magistrate Judge ruled that Qualcomm could not have 
intentionally withheld tens of thousands of decisive documents in 
an effort to win its case without the assistance of its attorneys. The 
judge held that a reasonable discovery inquiry should have included 
searches of the computers belonging to knowledgeable Qualcomm 
employees, including all deponents and trial witnesses, and if the 
attorneys were unable to get Qualcomm to conduct a competent 
and thorough document search, “they should have withdrawn from 
the case or taken other action.”81 As a result, the judge referred six 
Qualcomm attorneys to the California State Bar for investigation 
(the “Qualcomm Six”) and ordered the sanctioned attorneys to 
participate in a comprehensive Case Review and Enforcement of 
Discovery Obligations program. The District Court later vacated 
the judge’s order, in part, on the grounds that the sanctioned attor-
neys had a due process right to defend themselves, and were entitled 
to assert a self-defense exception to Qualcomm’s asserted attorney-
client privilege.82 

Southern New England Tel. Co. v. Global NAPs, Inc.,83 also 
demonstrates the continued willingness of courts to impose severe 
sanctions for e-discovery abuses, including the ultimate sanction 

70.   Boolean proximity operators are logical relationships between search terms 
that help to insure that the search will retrieve all relevant documents without 
also producing a raft of those that are irrelevant. Use of Boolean operators is a 
recommended Sedona Conference best practices. See The Sedona Conference Best 
Practices Commentary on the Use of Search & Information Retrieval Methods in 
E-Discovery, 8 Sedona Conf. J. 189, 200, 202, 217-18 (2007) .
71.   Victor Stanley, Inc., 250 F.R.D. at 259.
72.   Qualcomm Inc. v. Broadcom Corp., 2008 WL 66932 (S.D. Cal. 2008), 
vacated in part by Qualcomm Inc. v. Broadcom Corp., 2008 WL 63108 (S.D. 
Cal. 2008). 
73.   Qualcomm Inc. v. Broadcom Corp., 548 F.3d 1004, 1008, 89 U.S.P.Q.2d 
1321 (Fed. Cir. 2008).
74.   Id. at 1010.
75.   Id. at 1022.
76.   Qualcomm Inc., 2008 WL 66932 at *14.
77.   Id. at *4.

78.   Id. at *6.
79.   See 35 U.S.C. § 285; see also Qualcomm Inc., 548 F.3d at 1026.
80.    The court referred Broadcom’s oral trial motion for sanctions to a Magis-
trate, whereupon Broadcom filed a written motion for sanctions against Qual-
comm, and the court expanded the sanction proceedings by issuing to nineteen 
attorneys an order to show cause why sanctions should not be imposed on them 
for failure to comply with discovery. Qualcomm, Inc. v. Broadcom Corp., 2008 
WL 638108 (S.D.Cal. 2008).
81.   Id. at *13.
82.   Qualcomm Inc., 2008 WL 638108 (S.D.Cal. 2008). On remand, the court 
provided responding attorneys an almost unlimited opportunity in which to 
conduct discovery and present new facts to the court. After hearing extensive 
arguments, and thinking “long and hard about this case,” the court resolved 
the matter by declining to sanction any of the attorneys. See Qualcomm, Inc. v. 
Broadcom Corp., 2010 WL 1336937 (S.D.Cal. 2010).
83.   Southern New England Tel. Co. v. Global NAPs, Inc., 251 F.R.D. 82 (D. 
Conn. 2008).
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of dismissal. Southern New England Telephone (“SNET”) filed a 
complaint against the Global NAPs defendants (“Global NAPs”) 
alleging that they failed to pay legally required charges for SNET’s 
special access services under a federal tariff on file with the Federal 
Communications Commission (“FCC”), and misrouted long-dis-
tance traffic in a scheme designed to deprive SNET of billings re-
lated to long-distance telephone traffic.84 The court granted SNET’s 
motion for a prejudgment remedy in the amount of $5.25 million 
and a long discovery battle over financial information began.85 

During the course of discovery, Global NAPs failed to comply 
with several court orders requiring it to produce evidence of its as-
sets and financial condition, including financial statements. Global 
NAPs’s counsel and vice President represented to the court that the 
relevant data was lost because a computer used by its bookkeeper 
had “crashed,” a representation that suggested to the court a “com-
puter malfunction.”86 It was later revealed that the bookkeeper had 
fallen and smashed her computer on the ground, causing it to break 
into many pieces. The hard drive of the computer survived but it 
was not produced, leading the court to comment that “defendants 
have never explained why documents were irretrievable from the 
hard drive, why the computer has not been produced, or where it 
is.”87 Later however, the parties hired a consultant to “image” the re-
placement computer used by the bookkeeper following the “crash.” 
The consultant found that a software program designed to overwrite 
data had been installed on the new computer and had been used 
in a “wash with bleach” mode which prevents recovery of deleted 
files. The consultant also discovered another program that allows 
a user to erase files manually. After further analysis, the consultant 
concluded that nearly 20,000 files had been erased from the replace-
ment computer.88 

SNET moved the court to sanction Global NAPs by entering a 
default judgment. The court recognized that dismissal for a discov-
ery violation, although permitted by Rule 37(b)(2)(A)(v), is a drastic 
remedy and should only be imposed in extreme circumstances. Nev-
ertheless, the court found that Global NAPs willfully violated the 
court’s order by failing to produce a general ledger despite evidence 
they were a multimillion dollar enterprise, and willfully erased its 
computer documents in bad faith. The court found that the book-
keeper’s computer had been “wiped” with the intent of irrevocably 
erasing files and that she deliberately chose to use the “wash with 

bleach” option to permanently delete bookkeeping files that should 
have been preserved. In view of Global NAPs repeated violations, 
including prior civil contempt sanctions, the court ruled that its be-
havior warranted the ultimate sanction of dismissal, and entered a 
default judgment.

Finally, in another local case, Judge Edward Harrington’s deci-
sion in Dahl v. Bain Capital Partners, LLC, provides helpful guid-
ance in the areas of cost-shifting and metadata.89 In Dahl, the defen-
dants sought to shift the costs of producing electronic documents to 
the plaintiffs and the court applied the Rule 26(b)(2)(B) dichotomy 
between “reasonably accessible” and “not reasonably accessible” 
data to resolve the issue. The court explained that cost shifting is 
only available under Rule 26 if the responding party “identifies the 
source of the requested documents as not reasonably accessible be-
cause of undue burden or cost.”90 Since the defendants neglected to 
identify “which documents were inaccessible or the nature of that 
inaccessibility,” they failed to provide any grounds for shifting costs.

Insofar as metadata was concerned, the court applied Rule 34 
and ruled that the defendants could produce the documents “as they 
are kept in the usual course of business,” with the caveat that if the 
documents were not reasonably useable as kept in the usual course 
of business, the defendants would have to translate them into use-
able form before production. The court denied the plaintiffs’ request 
for all metadata, however, holding that “Rule 34 militates against 
the broad, open disclosure of metadata.”91 Because Rule 34 and its 
Committee Note address the form of production, but do not explic-
itly reference metadata,92 Judge Harrington’s well-reasoned opinion 
will provide helpful guidance to Massachusetts litigants when meta-
data is sought. 

PaRt ii. the state systeMs

A. Introduction

Following enactment of the Federal e-discovery Amendments 
in 2006, many states hurried to adopt state e-discovery rules pat-
terned on those Amendments. 93 By September 2009, at least 
twenty-five states had adopted some form of e-discovery provisions 
that modified existing rules governing discovery.94 For a variety of 
reasons, however, few state schemes completely mirror the Federal 
approach to ESI discovery. For example, only Alaska, Arizona and 

84.   See Complaint For Injunctive And Other Relief, Civil Action No. 3:04-
Cv-2075 (JCH)(D. Conn. filed December 7, 2004). 
85.   Southern New England Tel. Co., 251 F.R.D. at 85.
86.   Id. at 87, n. 4.
87.   Id. at 88.
88.   Id. at 89.
89.   Dahl v. Bain Capital Partners, LLC, 655 F.Supp.2d 146 (D. Mass. 2009).
90.   Id. at 148.
91.   The court, did, however, permit the defendants to produce twelve fields of 
metadata for word documents and e-mails, as they had offered to do. As author-
ity, the court cited Wyeth, 248 F.R.D. at 171, and Williams, 230 F.R.D. at 651, 
which questioned the utility of metadata. The court’s analysis focused on the 
Rule 34 Committee Notes, which instruct that requests for ESI should be nar-
rowly tailored so that only necessary data is produced. The court required that 
excel spreadsheets be produced in their native format, with all search capabili-
ties and attributes such as formulae intact, since these are “integral elements” 
of a spreadsheet that should remain undisturbed. Dahl, 655 F.Supp.2d at 150.
92.   The Advisory Committee Note to Rule 26(f) explains that treatment of 
metadata is one of the topics the parties should discuss at the Rule 26(f) con-
ference and mentions metadata in its discussion of privilege and work-product 

protection. Accidental disclosure of metadata can present a problem for attor-
neys because metadata can be missed easily in a privilege review and presents a 
unique danger of inadvertent disclosure of privileged or protected information. 
When producing electronic documents, attorneys should be aware of the poten-
tial for third parties to “mine” metadata for confidential client information or 
attorney-client privileged information. See generally, Adam Israel, To Scrub Or 
Not To Scrub: The Ethical Implications of Metadata and Electronic Data Creation, 
Exchange, And Discovery, 60 Ala. L. Rev. 469 (2009) (discussing American Bar 
Association (ABA) Formal Opinion 06-442 which states, “[a] lawyer who is 
concerned about the possibility of sending a document that contains or might 
contain metadata may be able to limit the likelihood of its transmission by 
‘scrubbing’ metadata from documents”). 
93.   See generally Thomas Y. Allman, State E-Discovery Rulemaking after the 
2006 Federal Amendments: An Update, http://www.ediscoverylaw.com/.../
state%20Rulemaking%20-%20Allman.pdf.
94.   The twenty-five states that have enacted some form of e-discovery pro-
cedural rules are: Alaska, Arizona, Arkansas, California, Connecticut, Idaho, 
Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, Michigan, Minnesota, 
Mississippi, Montana, Nebraska, New Hampshire, New Jersey, North Dakota, 
Ohio, Tennessee, Texas, Utah, and virginia. Id. Additionally, New York has e-
discovery legislative proposals pending in the New York General Assembly, and 
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Utah mandate early disclosures about ESI.95 Pieces of the federal 
approach, however, appear in many state provisions. For example, 
Alaska, Arizona, California, Maine, and New Hampshire adopted 
rules requiring an early conference to discus the subject of electronic 
discovery.96 Other states, such as Utah, Ohio, Tennessee, Maryland, 
Montana, Michigan, Iowa, New Jersey, and virginia have enacted 
procedural e-discovery rules that encourage the courts to address 
management of electronic discovery early, at the discretion of the 
court, or as part of a routine scheduling order or case management 
conference.97 Arkansas Rule of Civil Procedure 26.1 embodies most 
aspects of the Federal Amendments, but is unique in that it is a 
“supplemental and optional rule … because either the parties must 
agree that it will apply, or the circuit court must order that it will 
apply on motion for good cause shown.”98 

Thirteen states have adopted verbatim the language in Fed-
eral Rule 26(b)(2)(B) which creates a two-tiered approach to ESI 

discovery by requiring “good cause” for production of “inaccessible” 
ESI, and allows courts to shift some or all costs to the requesting 
party by “specify[ing] conditions for the discovery.”99 Four other 
states—Ohio, Maryland, California and Tennessee—have enacted 
rule changes that are modeled after the two-tiered test of the Federal 
Rules, but with modifications.100 To date, Nebraska is the only state 
to enact a post-2006 e-discovery rule that does not address the scope 
of production, but provides simply that the responding party may 
object to a request for ESI “in which event the reasons for objection 
shall be stated,” including an objection to the requested form or 
forms of production.101 

Three other states—New York, Wisconsin, and Florida—are 
currently considering e-discovery rules based on the Federal Rules, 
although a bill introduced in the New York State Assembly on Feb-
ruary 23, 2009 is presently stalled.102 A few other states such as Il-
linois and Connecticut have rules that permit discovery of ESI, but 

Florida is expected to propose state e-discovery rules in 2010. Id.
95.   See Alaska R. Civ. P. 26(a)(1)(D); Ariz. R. Civ. P. 26.1; Utah R. Civ. P. 
26(a)(1)(B). 
96.   California Rule of Court 3.724 already required parties to meet and 
confer prior to a case management conference, and was recently amended to 
include issues relating to discovery of ESI. Alaska amended Rule 26(f) to require 
parties to confer on the topic of electronic discovery at least 14 days before a 
scheduling order is due under Rule 16(b). Maine amended Rule 16(a) to provide 
that a scheduling order must include a conference to address electronic discov-
ery, and Arizona amended Rule 16.3 to require that once a case “is determined 
to be a complex civil case,” a case management conference must be conducted 
to consider issues including the subject of electronic discovery. Arizona’s Rule 
16(b) also allows the court to hold a discretionary conference, and to enter or-
ders concerning additional disclosures, preservation, privilege and other issues. 
The Arizona State Bar Committee Note to Rule 16(b) explains that the purpose 
of the amendment is to clarify that a court has the power under Rule 16 to enter 
orders governing electronic discovery. The Arizona State Bar Committee Notes 
cite to and borrow from the Conference of Chief Justices Guideline 5 and 10. 
See note 120, infra. New Hampshire has not enacted any state rules regarding 
the scope of e-discovery, but Superior Court Rule 62 (I) was amended on 
March 1, 2007 to require counsel to meet and confer prior to a “Structuring 
Conference” to discuss discovery and issues involving ESI, including “the extent 
to which such information is reasonably accessible, the likely costs … who shall 
bear said costs, the form … the need for and the extent of any holds…  and the 
manner in which the parties propose to guard against the waiver of privilege.”
97.   Utah, Ohio, and Tennessee amended Rule 16 to provide for discretionary 
conferences on the subject of electronic discovery. Montana amended Rule 16 
to permit a scheduling order to include provisions regarding e-discovery. Iowa, 
New Jersey, Maryland, Michigan and virginia expressly permit the court, in its 
discretion, to direct the parties to appear for a conference on e-discovery. 
98.   See Ark. R. Civ. P. 26.1.
99.   The thirteen states that adopt verbatim the language of Rule 26(b)(2)(B) are 
Alaska, Arizona, Indiana, Iowa, Kansas, Maine, Michigan, Minnesota, Mon-
tana, virginia, Utah, North Dakota, and New Jersey.
100.   Ohio’s provisions set out four factors the court must consider in deter-
mining whether good cause exists. Maryland’s provisions addressing the “not 
reasonably accessible” threshold are unique because they highlight and codify 
the important concept found in the Federal Rules Advisory Committee Notes 
that the responding party must identify all sources it is not producing and “pro-
vide enough detail to enable the requesting party to evaluate the burdens and 
costs, and the likelihood of finding responsive information in the identified 
sources.” Additionally, Maryland Rule 2-402(b)(2) does not contain a “good 
cause” test. Instead, a Maryland litigant must establish that “its need for the dis-
covery outweighs the burden and cost of locating, retrieving, and producing the 
information.” California’s e-discovery rule changes, enacted in June 2009, are 
based on legislation that was originally vetoed. The California amendments do 
not articulate a presumption against production of inaccessible ESI, but allow 
respondents to object to a request for ESI on the ground that the information 

is “not reasonably accessible.” California’s provisions also explicitly require the 
responding party to identify inaccessible information in its responses. Arkansas, 
like California, allows a responding party to object to requests for ESI from 
sources that the party identifies as not reasonably accessible. The Tennessee Su-
preme Court developed a new set of rules on electronic discovery that became 
effective in July 2009. Patterned on the Federal Rules, the Tennessee rules cite 
a number of sources including the Federal Rules, as well as the Conference of 
Chief Justices Guidelines, see note 120, infra, and the Uniform Rules, see note 
131, infra, discussed below.
101.   See Neb. Ct. R. Disc. § 6-334.
102.   New York Assembly Bill A-06000 would implement e-discovery rules in 
Article 31 of the Civil Practice Laws and Rules (“CPLR”), including a rule that 
a party “need not provide disclosure of electronically stored information that 
is not reasonably accessible” without a court order. See http://assembly.state.
ny.us/leg/?bn+A06000&sh=t. The bill acknowledges that “the Commercial Di-
vision of the New York State Supreme Court has promulgated rules provid-
ing for the management of electronic discovery through early conferencing and 
inclusion of e-discovery issues in case management orders.” Id. See Rule 8 of 
the Uniform Rules of the Commercial Division of the Supreme Court, 
22 N.Y.C.R.R. § 202.70 (2006) (Rule 8 specifically requires counsel to confer 
regarding ESI prior to the Preliminary Conference). The bill also recognizes 
development of models such as the Uniform Rules, see note 131, infra, for states 
to employ but simply provides that “proposals to either adopt these Uniform 
Rules in New York or to incorporate any of their provisions into the CPLR are 
in the early stages of development.” Id. In August 2009, the Joint Commit-
tee on Electronic Discovery of the New York City Bar issued a report entitled 
Explosion of Electronic Discovery in All Areas of Litigation Necessitates Changes in 
CPLR, http://www.nycbar.org/pdf/report/uploads/20071732-ExplosionofElec-
tronicDiscovery.pdf which proposes specific changes to the CPLR. The propos-
als suggest adoption of the two-tiered test for the scope of production under 
the Federal Amendments, but diverge from the amendments by suggesting a 
CPLR amendment to identify precisely when a party’s duty to preserve attaches. 
The Joint Committee’s proposed amendment to the CPLR would provide that a 
duty to preserve ESI is triggered if a dispute is “likely” to evolve into litigation. 
The Joint Committee rejects the standard of “reasonably anticipated” litigation 
applied by Judge Scheindlin in Zubulake IV, and quotes an interview with Judge 
Scheindlin in which she explains that the Second Circuit set this standard. Id. 
at 10. The Joint Committee believes that the word “likely” provides better guid-
ance and a higher threshold for triggering the duty to preserve. Id. In April 
2009, the Wisconsin Judicial Council petitioned the Supreme Court to adopt 
proposed e-discovery amendments which utilize some concepts from the Fed-
eral Rules, but after public hearings, the Court asked for a new petition that 
would rely more on the language of the Federal Amendments, including the 
Advisory Committee Notes, and require a mandatory meet and confer session. 
Wisconsin’s new rules will not be effective until January 2011. Additionally, the 
Court rejected the council’s recommendation for discretionary meet and confer 
sessions, and by a 5-2 vote, made conferences mandatory in all cases involving 
e-discovery. See Say Cheese!: Wisconsin Supreme Court Pictures New E-Discovery 
Rules … Twice,” E-Discovery Bytes, http://edicsovery.quarles.com/2010/05/
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have not been updated since 2006 to include any components of 
the Federal Amendments.103 In several other states that have not 
adopted state-wide rules, local court rules may address electronic 
discovery.104 

B. Massachusetts

Massachusetts is among the states that have hesitated to act, pre-
ferring to take a wait and see approach by monitoring the Federal 
experience. In Massachusetts, the Standing Advisory Committee 
on the Rules of Civil and Appellate Procedure (SAC) is charged 
with reviewing existing rules and drafting the language of new rules 
or amendments, and all proposed amendments are published for 
public comment before they are submitted to the Supreme Judicial 
Court for approval. An Advisory Committee of judges, academics, 
legislators and lawyers drafted the original versions of the Massa-
chusetts Rules of Civil Procedure (Mass. R. Civ. P.) and the Mas-
sachusetts Rules of Appellate Procedure (Mass. R. App. P.), 105 which 
were adopted by the Supreme Judicial Court, effective July 1, 1974. 
Subsequently, the Supreme Judicial Court established the SAC to 
study issues and assist the Supreme Judicial Court in reviewing and 
amending the rules.106 The SAC monitors amendments to the Fed-
eral Rules of Civil Procedure to determine whether it should rec-
ommend similar amendments to the Massachusetts Rules, and is 
currently monitoring the new Federal electronic discovery rules and 
evaluating the experience of the Federal courts prior to proposing 
any e-discovery amendments to the Massachusetts Rules.107 The de-
liberative process followed by the SAC is intended to ensure that any 
problems arising under the Federal Rules are fully considered before 
an amendment or rule change is recommended to the Supreme Ju-
dicial Court for promulgation.108

In the meantime, of course, Massachusetts judges have had to 
deal with ESI issues under the existing rules. In 1999, for example, 
the Massachusetts Superior Court (Brassard, J.) issued a spoliation 
decision in Linnen v. A. H. Robins Company, Inc.,109 one of the earli-
est e-discovery cases in which a court held that the defendant’s spo-
liation of e-mail data stored on back-up tapes warranted the sanc-
tion of an “adverse inference” jury instruction. Mary J. Linnen, a 
29-year old woman from Hingham, Massachusetts wanted to lose 
just enough weight to fit into her wedding dress, but before her mar-
riage, she died from primary pulmonary hypertension (PPH). She 

had taken the weight loss drugs Pondiminum (fenflouramine) and 
Ionamin (phentermine) that when prescribed together were called 
“fen/phen.” Her parents brought a wrongful death lawsuit against 
the companies that manufactured, distributed and sold the weight 
loss drugs, as well as the prescribing doctor. 

The Linnen case provided early guidance that companies must 
pay careful attention to their record retention policies. On the 
same day that the complaint was filed, the plaintiffs appeared be-
fore the court seeking an ex parte order “requiring preservation of 
documents.”110 The court granted the motion and issued a preserva-
tion order that prohibited the defendants from destroying, erasing 
or deleting data compilations including “all backup computer files 
or devices.” Under normal circumstances, recycling backup tapes 
is a widely accepted business practice, but Wyeth-Ayerst Labora-
tories (“Wyeth”) did not suspend its normal practice or implement 
a “litigation hold” either in response to the lawsuit or to the court 
order. Two weeks later, the court vacated the order when Wyeth 
represented that it was not going to destroy evidence. For the next 
six months, Wyeth denied that it had any backup tapes contain-
ing e-mail responsive to plaintiff’s discovery requests. Wyeth found 
“a few” backup tapes just prior to a Rule 30(b)(6) deposition, but 
designated a 30(b)(6) deponent who had no familiarity with the 
company’s record retention policy and practices. Eventually, backup 
tapes “numbering over one thousand” were located but it was undis-
puted that backup tapes were not preserved until four months after 
the litigation began. 

The court found that Wyeth’s conduct in failing to preserve the 
ESI was “inexcuseable” and warranted a jury instruction on a “spo-
liation inference” that would permit the jury to infer that the party 
who destroyed evidence did so “out of a realization that the evidence 
was unfavorable.”111 The case went to trial and Mary Linnen’s family 
obtained a multi-million settlement—reportedly $10 million—af-
ter the court imposed the sanction of an adverse jury instruction.112 

Linnen, of course, is not binding on other cases and there are 
no specific state-wide e-discovery provisions. Although Mass. R. 
Civ. P. 34 permits a party to serve a request for documents that 
includes ESI,113 the Massachusetts Rules do not set out a mandatory 
or uniform approach to electronic discovery in every case. In Mas-
sachusetts, as in most jurisdictions, electronic discovery disputes are 
not a standard feature of state court litigation, but the frequency 

articles/rues. See also E-Discovery Under Construction, Wisconsin Law Jour-
nal, May 17, 2010, http//www/wislawjournal.com. The Florida Bar News re-
ported in November 2009 that the Civil Procedure Rules Subcommittee on 
Electronic Discovery has been studying the application of the Federal Amend-
ments since their passage, and is expecting to propose a set of e-discovery rules 
in Florida in 2010. E-discovery Group to Introduce Rule Language in 2010, The 
Florida Bar News, November 15, 2009. 
103.   See Ill. Sup. Ct. R. 201(b)(1) (Illinois defines “documents” to included 
“all retrievable information in computer storage”). In Connecticut, “good cause” 
must be shown for disclosure of ESI in a particular format. See Connecticut 
Practice Book, § 13-9 (Conn. P.B. § 13-9(d) also contemplates cost-shifting).
104.   In Missouri, the statewide rules have not been updated, but the Local 
Court Rules for the Twenty-Fifth Judicial Circuit (Maries, Phelps, Pulaski, and 
Texas Counties), allow parties to request production of discovery in electronic 
format in addition to printed format. In North Carolina, the Local Rules for the 
North Carolina Business Court require a case management meeting that covers 
the topic of electronic discovery. 
105.   Christine P. Burak and Marc G. Perlin, Making and Amending the Mas-
sachusetts Rules of Civil and Appellate Procedure, 51 Boston Bar Journal 13 
(November/December 2007) (Hereinafter “Burak, et al.”). 

106.   The SAC members are appointed by the Supreme Judicial Court and in-
clude judges, court clerks, law professors, and the practicing bar. 
107.   Burak, et al., supra note 105, at 13.
108.   Id. at 14. A Rules Committee of the Supreme Judicial Court, comprised of 
three Associate Justices, considers the SAC’s recommendation and then presents 
the proposed rule or amendment to the Full Court for action. Id.
109.   Linnen v. A. H. Robins Company, Inc., 1999 WL 462015 (Mass. Superior 
Court 1999).
110.   Id. at *8.
111.   Id. at *11. The plaintiffs also asked the court to revoke the permission 
granted to defendants’ attorneys to practice pro hac vice in Massachusetts, but 
the court declined to impose this sanction. Id. at *7.
112.   First PPH Diet Drug Wrongful Death Trial, Market Wire, March 2000, 
http:/findarticles.com. A book was also written about Mary Linnen’s story. See 
A. Mundy, Dispensing with the Truth (2002). 
113.   See Mass. R. Civ. P. 34(a). Rule 34 defines the term document to in-
clude “data compilations from which information can be obtained, translated, 
if necessary, by the respondent through detection devices into reasonably usable 
form.”



278 / Massachusetts Law Review

of electronic discovery-related questions is increasing, as reliance 
on electronic records by businesses and individuals becomes nearly 
universal. 

One place where discovery issues involving ESI have become 
more common is the Superior Court’s Business Litigation Section 
(BLS). As a consequence, in January 2010, the Court implemented 
a discovery pilot project that was developed through a joint effort 
of the BLS judges and the BLS Advisory Committee.114 The Pilot 
Project is voluntary for all cases filed in the BLS between January 4, 
2010 and December 31, 2010. It adopts many of the proposed prin-
ciples in the Final Report of the American College of Trial Lawyers 
and the Institute for the Advancement of the American Legal Sys-
tem. Those principles are discussed below and center on a premise 
that limited discovery proportionally tied to the magnitude of the 
claims actually at issue will be the guiding principle.115 The Pilot 
Project contemplates that issues such as the scope and timing of 
discovery will be determined by the court, in collaboration with the 
parties, generally at a Rule 16 case management conference and if 
possible, discovery will be staged. If the parties cannot agree about 
the scope of electronic discovery, the court will issue an order gov-
erning proportional electronic discovery and the allocation of its 
costs.116 Thus, participants in the BLS Pilot Program will have the 
opportunity to fully utilize Rule 16. 

Neither Massachusetts trial or appellate courts have yet directly 
addressed the thorny issue of when a pre-litigation duty to preserve 
ESI arises. In Testa v. Wal-Mart Stores, Inc., however, the First Cir-
cuit held that the district court properly gave an instruction per-
mitting the jury to draw an adverse inference from pre-litigation 
destruction of a paper purchase order and telephone records pursu-
ant to a routine corporate record retention policy.117 The First Cir-
cuit ruled that “[t]his permissive negative inference springs from 
the commonsense notion that a party who destroys a document 
(or permits it to be destroyed) when facing litigation, knowing the 
document’s relevancy to issues in the case, may well do so out of a 
sense that the document’s contents hurt his position.”118 Likewise, 
in Binzler v. Marriott International, Inc., the First Circuit ruled that 
an adverse inference could be drawn by the jury when a defendant 
destroyed a telephone log of a call for an ambulance approximately 
thirty days after the incident, even if the log was destroyed in the 
ordinary course of business, pursuant to established practice.119 

C. Resources for State Approaches to ESI

To help Massachusetts and other states as they contemplate 
methods for dealing with the complexities of ESI discovery, sev-
eral comprehensive reference tools aimed at state court practice and 
practitioners are available. These tools offer advice to judges and 
lawyers for dealing with ESI discovery, as well as a preview of what 

future Massachusetts e-discovery amendments may provide. Each, 
therefore, is worth discussing. 

1. The Chief Justices E-Discovery Guidelines 

Responding to the need for ESI discovery guidance, the Confer-
ence of Chief Justices (“CCJ”), an organization comprised of the 
highest judicial officer of each state, established at its 2004 Annual 
Meeting a working group to develop a comprehensive document to 
guide state courts in the area of e-discovery. The Conference named 
then Supreme Judicial Court Chief Justice Margaret H. Marshall 
as chair of the e-discovery task force, and after a two-year process 
during which a draft of ESI discovery guidelines was circulated for 
comment to each state’s Chief Justice, as well as to lawyer organi-
zations and e-discovery experts, the Conference approved a docu-
ment entitled “Guidelines for State Trial Courts Regarding Discovery 
of Electronically Stored Information” (“The Guidelines”) on August 
2, 2006.120 

The Guidelines state that they are designed to be a reference tool 
“to help in identifying the issues and determining the decision-mak-
ing factors to be applied in the circumstances of a specific case,”121 
and should be considered along with other resources such as the 
Federal Rules Amendments. According to Chief Justice Marshal, 
The Guidelines were issued “so that state courts could have the ben-
efit of collective wisdom until each addresses the subject of rule 
changes.”122 The Guidelines recognize that the “final determination 
of what procedural and evidentiary rules should govern questions in 
state court proceedings (such as when inadvertent disclosures waive 
the attorney-client privilege) are the responsibility of each state, 
based on its legal tradition, experience, and process.”123

The Guidelines are largely consistent with the Federal Rules 
Amendments but there are minor differences which, in practice, 
may eventually help to shape Massachusetts’ own e-discovery 
amendments.124 Guidelines 2 and 3 provide an approach to early 
conferencing that can be utilized by the Massachusetts bench and 
bar in place of the early discovery and conference provisions of the 
Federal Rules. Guideline 2 suggests that in cases where discovery 
of ESI may become an issue, judges should implement the early 
disclosure themes of Federal Rules 26(a) and 26(f) by establishing 
the expectation early in the case that counsel must become familiar 
with the operation of their client’s information management sys-
tems. Guideline 3 recommends that if discovery of ESI may become 
an issue, the trial judge should encourage counsel to meet, confer 
and reach a voluntary agreement regarding ESI discovery. In cases 
where counsel do not reach an agreement, the judge should issue an 
order directing counsel to exchange basic descriptive information 
(8 categories are listed in the guideline) to identify ESI, and pro-
vide a framework for addressing preservation issues. This guideline 

114.   The Pilot Project will be in effect initially from January through Decem-
ber 2010. See Press release, Superior Court Implements Discovery Pilot Proj-
ect, http/www.mass.gov/courts/press/superior-bls-pilot-project.pdf (last viewed 
May 23, 2010). 
115.   Id. 
116.   Id.
117.   Testa v. Wal-Mart Stores, Inc., 144 F.3d 173 (1st Cir. 1998).
118.   Id. at 177-178.
119.   Binzler v. Marriott Int’l, Inc., 81 F.3d 1148 (1996).
120.   Conference of Chief Justices, Guidelines for State Trial Courts 

Regarding Discovery of Electronically Stored Information (2006)
(“Guidelines”). The Guidelines are available at http://www.ncsconline.org/im-
ages/EDiscCCJGuidelinesFinal.pdf.
121.   Guidelines, supra note 120, at ix.
122.   See Barbara Rabinovitz, State’s Trial Courts To Offer Guidelines On E-
Discovery, SJC’s Marshall Leading National Effort On Topic, Massachusetts 
Lawyers Weekly, December 25, 2006. 
123.   Guidelines, supra note 120, at ix-x.
124.   Jeffrey S. Follett, The Chief Justices’ E-Discovery Guidelines: Worth A Look, 
51 Boston Bar Journal 9 (May/June, 2007).
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combines elements from Federal Rules 26(a), 26(f), and 16(b)(3)
(B). The comment notes that it is an alternative approach to the 
Federal Rules since most states do not require initial conferences or 
follow the three steps of Federal practice under Rules 16, 26(a)(1) 
and 26(f).125

Although Mass R. Civ. P. Rule 16 is a mechanism for early pre-
trial conferences available to Massachusetts judges and attorneys, 
it is used unevenly by the circuit-riding Superior Court judges. As 
noted earlier, an exception is in the Superior Court BLS which rou-
tinely conducts a Rule 16 conference for the purpose of establishing 
a case-specific tracking order. In operation, the BLS uses the Federal 
model where a single judge is assigned to the case from beginning 
to end, and participates with the lawyers in the management of the 
case. The BLS is ideally suited for the process outlined by The Guide-
lines, because management of e-discovery is facilitated by having a 
judge with full knowledge of the case. 

Whether in the BLS or Federal court, however, the initial Rule 
16(b) pretrial conference is usually not held until months after the 
complaint is served, and the reality is that an enormous amount 
of data can be deleted, overwritten or irretrievably lost during that 
period. In Federal practice, a party who fails to raise preservation is-
sues, or request a “litigation hold” during the mandatory “meet and 
confer” process under Rule 26(f) does so at its own peril—absent 
actual awareness that specific sources of ESI are sought, a safe har-
bor may exist for good faith, routine destruction. The Chief Justices 
Guideline 9 highlights the availability of preservation orders, and 
underscores the court’s ability to enter a preservation order early in 
the case. A court order describing what must be preserved may avoid 
subsequent litigation about spoliation.

Another major difference between The Guidelines and the 2006 
Federal Rules Amendments is that The Guidelines do not adopt the 
Rule 26(b)(2)(B) framework which depends upon presumptions 
regarding “reasonably accessible” and “not reasonably accessible” 
data.126 Instead, Guideline 5 suggests that in deciding a motion for 
a protective order or to compel discovery, thirteen factors should be 
weighed by the court in determining whether to order production. 
The approach embodied in Guideline 5 implicitly sides with critics 
of the 2006 Amendments who suggest that its two-tiered approach 
invites parties to avoid discovery by keeping information in a form 
that is not “reasonably accessible,” and/or unilaterally claiming that 
information is “not reasonably accessible” without any real basis.127 
Some observers note that undue burden or cost in discovery can 
be addressed by the existing “good cause” limitations on discovery 
in Rule 26, without introducing a special “two-tiered” good cause 
requirement for electronic discovery. Other commentators counter 
that increased efficiency was at the forefront of the Advisory Com-
mittee’s concerns, and the “two-tiered” approach was intended to 
encourage party-managed discovery by defining the scope of dis-
covery for various sources. The Advisory Committee felt that absent 

an explicit “two-tiered” approach, a party would be required to file 
a motion for protective order every time a Rule 34 request “sought 
information that might be contained on backup tapes or in legacy 
data.”128 

Another consideration that supports the approach taken in The 
Guidelines is the effect that advances in technology may have on 
the presumption of inaccessibility Federal law attaches to certain 
categories of ESI. Six years ago when the Zubulake series of opinions 
were written, backup tapes were deemed per se inaccessible on the 
grounds that each tape took approximately five days to restore at an 
enormous expense.129 Today, given sweeping advances in technol-
ogy, it may be feasible to restore backup tapes in a few hours instead 
of days; thus data that was once deemed per se inaccessible because 
it was available only on expensive-to-restore backup media may be 
more accessible.130 The 2006 Amendments, however, were written 
broadly enough to encompass advances in technology and define 
“inaccessibility” solely in terms of undue burden or cost. 

Both the 2006 amendments and The Guidelines advise parties 
to consider the issue of metadata. Guideline 6, like Rule 34(b), 
provides that in the absence of an agreement, the producing party 
should produce ESI in the form in which it is “ordinarily main-
tained” or in a “reasonably useable” form. Neither the 2006 Amend-
ments nor The Guidelines, however, reveal whether “in the form or 
forms in which it is ordinarily maintained” encompasses metadata. 
As the Comment to Guideline 6 points out, “[w]hether … meta-
data and other forms of hidden information, are discoverable should 
be determined upon the particular circumstances of the case.” The 
form of production is also treated similarly under The Guidelines 
and the Federal Rules. The Guidelines provide simply that the judge 
should select the form in the absence of an agreement. Rule 34(b) 
reaches essentially the same result by giving the requesting party the 
right to specify the form. If the responding party objects and the 
parties cannot resolve the dispute, the court will ultimately decide 
the issue on a motion to compel. 

Finally, The Guidelines offer the same “safe harbor” as Rule 37(e), 
and create the same “good faith” principles embodied in Rule 37(e) 
for information lost due to the routine operation of a computer sys-
tem. Guideline 5 suggests that in determining a motion to compel 
or motion for protective order, a judge should consider whether the 
responding party has deleted ESI “after litigation was commenced 
or after the responding party was aware that litigation was probable.” 
The Committee Notes to the 2006 Amendments suggest that a pres-
ervation duty arises when there is “pending or reasonably anticipated 
litigation,” and similarly, Zubulake IV identified “reasonably antici-
pated litigation” as the trigger for a party’s obligation to institute a 
litigation hold.

To the extent The Guidelines differ from the 2006 Federal 
Amendments, they offer the state bench and bar a different per-
spective. More importantly, the pedigree of The Guidelines, with 

125.   The framework contains three steps. “Step 1: counsel exchange basic in-
formation and become familiar with their client’s ESI; Step 2: counsel confer to 
attempt to resolve key discovery issues and develop a discovery plan; Step 3: a 
hearing and order memorialize the plan and resolve issues.” Guidelines, supra 
note 120, at 3, n.7.
126.   See generally Thomas Y. Allman, The “Two-Tiered” Approach to E-Discov-
ery: Has Rule 26(B)(2)(B) Fulfilled Its Promise, 14 Rich J.L. & Tech. 1 (2008), 
http://jolt.richmond.edu/v14i3/article7.pdf.
127.   See, e.g., Institute For The Advancement Of The American Legal 

System at the University of Denver, Navigating The Hazards Of E-
Discovery, A Manual For Judges In State Courts Across The Nation 11 
(2007)(“State Judges’ Manual”).
128.   Allman, supra note 127, at 33 n. 172.
129.   See Zubulake I, 217 F.R.D. at 314.
130.   David M. Hickey and veronica Harris, California Rules to Amend Inacces-
sible ESI, The Recorder, March 27, 2009, http://www.law.com/jsp/lawtech-
nologynews/PubArticleLTN.jsp?id=1202429426048.
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Massachusetts Supreme Judicial Court Chief Justice Margaret 
Marshall the chair of the task force that drafted them, means they 
should be accorded a high level of authority as they may contain 
principles underlying future Massachusetts rule changes. 

2. The Uniform Rules Relating To the Discovery of Electroni-
cally Stored Information

In 2007, the Uniform Law Commission (“ULC”), also known 
as National Conference of Commissioners on Uniform State Laws 
(“NCCUSL”) approved and recommended proposed judicial rules 
entitled “Uniform Rules Relating to the Discovery of Electronically 
Stored Information” (the “Uniform Rules”).131 A preface to the Uni-
form Rules recognizes the six-year effort by the Federal Civil Rules 
Advisory Committee that led to the 2006 amendments.132 The Uni-
form Law Commission promulgated rules that freely adopt, often 
verbatim, the language of the Federal Rules and comments, based 
on the conclusion that the major issues in electronic discovery had 
been vetted during the Federal Rules amendment process, and it 
was unnecessary to “reinvent the wheel.”133 The Uniform Rules is in-
tended to accommodate state procedures, and is presented in a form 
that facilitates adoption by states as a supplemental set of rules appli-
cable to discovery of electronically stored information separate from 
other rules relating to civil discovery.134 The Uniform Rules mirrors 
the spirit and direction of the Federal Rules. 

The Uniform Rules is intended to strengthen the federal system 
by providing rules and procedures for electronic discovery that are 
consistent from state to state.135 Like The Guidelines, the Uniform 
Rules is the product of a concerted effort to provide uniformity and 
predictability that is particularly helpful in resolving disputes aris-
ing out of interstate commerce. 

3. A Manual for Judges in State Courts Across the Nation

The Institute for the Advancement of the American Legal System 
(“IAALS”) at the University of Denver has produced a manual on 
electronic discovery for state judges and practitioners. The manual 
is entitled Navigating the Hazards of E-Discovery, and is subtitled “A 
Manual for Judges in State Courts Across the Nation.” (“State Judges’ 
Manual” or “Manual”). In a forward to the Manual, former Colo-
rado Supreme Court Justice Rebecca Love Kourlis, the Executive 
Director of the Institute, explains that “[w]hen I left the Colorado 
Supreme Court in January of 2006, I had never heard the acronym 
‘ESI’.”136 The Manual organizes vocabulary (including a short glossary 
of e-discovery terms), concepts, and issues, and provides critiques of 
various e-discovery tests for production and cost shifting that are now 
codified in the Federal Rules. While not itself proposing e-discovery 
rules, the Manual offers direction to the bench and bar in navigating 
the stormy e-discovery sea.

Potential traps for the unwary are detailed in a section on “Form 
of Production,” a subject addressed generally in the Federal Rules, 
The Guidelines, and Uniform Rules, but with limited terminology and 

few practical tips. For example, the Federal Rules, The Guidelines and 
Uniform Rules are all in agreement that parties should not be required 
to produce electronically-stored information in multiple formats and 
that, in the absence of agreement, ESI should be produced in the form 
or forms in which the information is ordinarily maintained, or in a 
form that is “reasonably useable.”137 By perusing both the Comment 
to Guideline 6, and the Advisory Committee Notes to Rule 34(b), 
one learns that producing all data in “native format”—streams of elec-
trons on disks or tapes—will provide all of the hidden or metadata 
but may be difficult to search without the database software needed to 
organize the information in a coherent form. That problem led to the 
requirement in both the Federal Rules and The Guidelines for produc-
tion in a “reasonably useable form,” which may require the responding 
party to provide software to “translate” or some technical support. 
The Manual goes a step further by providing helpful insights about 
the characteristics, benefits and drawbacks of various forms of pro-
duction. For example, should the ESI be printed out? Or produced in 
its native format? Or converted to an electronic image such as a PDF 
or TIFF file? 138 

The Manual instructs that information in a native file may be im-
aged to an unalterable electronic file such as a PDF or TIFF which 
provides a picture or snapshot of the native file, but does not allow the 
recipient to see any metadata. Spreadsheets in PDF files have limited 
searchability and may be only slightly more useful than reviewing the 
spreadsheet on paper.139 (Invisible metadata, such as the formulae used 
to calculate figures on a financial spreadsheet is often input by hu-
man users but not displayed on the spreadsheet). TIFF files, like PDF 
files, are essentially a snapshot of the native file and do not allow the 
viewer to see any metadata, but can be Bates numbered and may be 
text searchable.140 

Still, practitioners must be careful to avoid spoliation, and be aware 
that improper shredding of paper documents is not without electronic 
analogues.141 Extreme examples of spoliation involve software such 
as “Evidence Eliminator” designed to scrub a hard drive of all docu-
ments. But also of concern, says the Manual, may be the “removal of 
all metadata from native electronic files before production to the op-
posing party.”142 

The often prohibitive cost of e-discovery is also explored at length in 
the Manual, which notes that in a complex litigation case between two 
large corporate parties, the amount of ESI “can generate the equivalent 
of more than one hundred million pages, which would require 6,250 
trees to print out and would take about 30 person-years of review for 
each party.”143 Several solutions are endorsed, such as the universally 
proposed suggestion of early conferencing to reach clear and specific 
agreements about the scope of production. Additionally, the Manual 
contains other tools to keep e-discovery under control such as those ex-
plored in detail in the Zubulake opinions. Those tools include limiting 
the amount of ESI that can be requested, requiring advanced search 
techniques, and, where backup tapes are at issue, requiring sampling 
to determine whether they really contain relevant evidence.144 

131.   Uniform Rules Relating To The Discovery Of Electronically 
Stored Information (2007)(“Uniform Rules”), available at http://www.
law.upenn.edu/bll/archives/ulc/udoera/2007_final.htm.
132.   Id.
133.   Id.
134.   Id.
135.   Id.
136.   State Judges’ Manual, supra note 127, at 1. 

137.   See Fed. R. Civ. P. 34(a), (b); Guidelines, supra note 120, at 6. 
138.   State Judges’ Manual, supra note 127, at 16.
139.   Id.
140.   Id. at 17.
141.   Id. at 13.
142.   Id. 
143.   Id. at 5. 
144.   Id. at 9.
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When backup or legacy data must be restored, electronic dis-
covery may require the use of outside vendors, at enormous costs. 
Shifting all or part of the costs of electronic discovery has become 
accepted as a means to protect a party against undue burden or ex-
pense and the two-tiered test devised by Judge Scheindlin in the 
Zubulake cases is now codified in Federal Rule 26(b)(2)(B). Despite 
this endorsement, the Manual observes that “the test is not with-
out significant flaws,”145 and questions whether the test will become 
problematic for courts in practice. The Manual suggests, as have 
other commentators, that the “good cause” provision of Rule 26(b)
(2)(B) is not fundamentally different from the other “good cause” 
provisions in Rule 26(b) that allow a court, in its discretion, to com-
pel the production of documents and that the distinction between 
“accessible” and “inaccessible” ESI is both artificial and unneces-
sary.146 

A more bright-line test pioneered in Texas is whether the request-
ed electronic data is “reasonably available to the responding party in 
the ordinary course of business.”147 The Manual reports that only a 
small number of states have worked to address the cost-shifting is-
sue and all have gravitated towards this test by placing the burden 
of production costs on requesting parties.148 Since the manual was 
written, however, state approaches have changed and, by September 
2009, at least twenty states had adopted e-discovery rules that do 
not utilize the Texas test. As a result, nearly half of the states have 
now implemented e-discovery rules with provisions either codifying 
or emulating the two-tiered approach of Rule 26(b)(2)(B). 

4. Final Report on the Joint Project of the American College of 
Trial Lawyers Task Force on Discovery and the Institute for the 
Advancement of the American Legal System

Beginning in mid-2007, The American College of Trial Law-
yers (“ACTL”)149 Task Force on Discovery (“Task Force”)150 and 
the Institute for the Advancement of the American Legal System 
(“IAALS”)151 at the University of Denver began working together on 
a joint project to study the role of discovery in the state and federal 
civil justice system and to make recommendations for reform.152 The 
Task Force administered a written survey to ACTL Fellows153 in the 
Spring of 2008, and three major themes emerged from the survey: 
First, although the object of the civil justice system, as described in 
Rule 1 of the Federal Rules of Civil Procedure, is “the just, speedy, 
and inexpensive determination of every action and proceeding,” 

that object is not being met and the system is “in serious need of 
repair.”154 Civil bench trials and civil jury trials are disappearing 
due to the expense and delay of discovery, as cases are being settled 
rather than tried.155 Second, the existing discovery rules promote an 
approach to discovery that makes electronic discovery, in particular, 
a “nightmare … the bigger the case the more the abuse and the big-
ger the nightmare.”156 Third, judges need to manage each case more 
actively in order to contain costs.157 

On March 11, 2009, after serious consideration of solutions for 
the problems they identified, the Task Force and IAALS issued a 
Final Report unanimously recommending twenty-nine “Proposed 
Principles” that call for sweeping changes in discovery and case 
management, including a revision of the rules of civil practice and 
procedure in jurisdictions throughout the United States. Targeting 
the discovery process as lacking proportionality and failing a ratio-
nal cost-benefit test, the Final Report recommends that at the plead-
ing stage, notice pleading should be replaced by fact-based plead-
ing to avoid unnecessary discovery. The Final Report recommends 
a new summary procedure on legal issues similar to a declaratory 
judgment action, where full discovery is not required, and urges 
counsel and the courts to embrace the “principle of proportional-
ity”, by staging discovery. The principle of proportionality permits 
only limited discovery proportionately tied to the issues in dispute 
and amount in controversy. 

In the first stage of discovery, immediately after the commence-
ment of litigation, each party should produce without a formal re-
quest, all documents readily available that can be used to support 
that party’s claims, counterclaims or defenses.158 These initial disclo-
sures would be broader than those required by Federal Rule 26(a)(1)
(ii) because the Final Report would require actual production rather 
than a description of documents by category and location. The Final 
Report’s most radical proposal is that after the initial disclosures, 
only limited additional discovery should be permitted. Although 
broad unbridled discovery limited only by relevance and/or mate-
riality has been the hallmark of our system, the Final Report seeks 
to “reverse the default,” and change the scope of discovery to allow 
only such “limited discovery as will enable a party to prove or dis-
prove a claim or defense.”159 Thus, the goal is to change the default 
from unlimited discovery to limited discovery.

In the arena of electronic discovery, the Final Report recommends 
that judges hold an initial mandatory ESI conference immediately 

145.   Id. at 11.
146.   Id.
147.   See Tex. R. Civ. P. 196.4. 
148.   Id.
149.   The American College of Trial Lawyers was founded in 1950, and “strives 
to improve and elevate the standards of trial practice, the administration of 
justice and the ethics of the trial profession.” Final Report on the Joint 
Project of The American College of Trial Lawyers Task Force on Dis-
covery and The Institute for the Advancement of the American Legal 
System i (2009) (“Final Report”) available at http://www.du.edu/legalinsti-
tute/form-ACTL-Final-Report.html.
150.   The Task Force has been renamed the “Task Force on Discovery and Civil 
Justice.” 
151.   The Institute for the Advancement of the American Legal System (IAALS) 
at the University of Denver is a national non-partisan organization “dedicated 
to improving the process and culture of the civil justice system.” Final Report, 
supra note 149, at iii.
152.   Final Report, supra note 149, at 1. The project had its genesis when 
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jointly with the IAALS. See Task Force Report Gets Wide Publicity, The Bul-
letin, http://www.du.edu/legalinstitute/news/BulletinACTLSummer09.pdf 
(last visited July 23, 2010) 
153.   The survey was administered to the 3,812 Fellows of the ACTL and of 
those, 1,494 responded. The respondents averaged 38 years in the practice of 
law, with 24% representing plaintiffs exclusively, 31% representing defendants 
exclusively, and 44% representing both. Final Report, supra note 149, at 2. 
154.   Id. at 2.
155.   Id. at 3. 
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159.   Id. at 8, 9. The Final Report explains that, “Today, the default is that 
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after a complaint is served for the purpose of issuing a preservation 
order identifying what must be preserved, thereby avoiding “col-
lateral litigation about evidence spoliation … [which] can be used 
tactically to derail a case, drawing the court’s attention away from 
the merits of the underlying dispute.” The Final Report recommends 
increased judicial case management, with a single judge assigned 
to each lawsuit from beginning to end, as in Federal practice, and 
initial pretrial conferences as early as possible. The goal is for early 
intervention by judges, especially in complex cases, to help narrow 
the issues and limit discovery.160 

5. The May 2010 Conference on Civil Litigation at Duke Law 
School 

The Final Report inspired the trial bar, the judiciary, rule makers, 
and other stakeholders in the civil justice system to convene a major 
conference aimed at exploring civil litigation reform. Shortly after 
the Final Report’s release in March 2009, the Civil Rules Advisory 
Committee of the United States (“Civil Rules Advisory Commit-
tee”) asked the American Bar Association Section of Litigation (the 
“Section”) to administer essentially the same survey to its mem-
bers to determine their views about pre-trial practice in the Fed-
eral courts. The Federal Judicial Center also administered the sur-
vey to members of the National Employment Lawyers Association 
(“NELA”). 161 In addition, the Federal Judicial Center performed a 
survey of closed cases to look at discovery patterns they contained.162 

With the survey results in hand, the Civil Rules Advisory Com-
mittee then sponsored a conference at Duke University School of 
Law on May 10 and 11, 2010 (the “Duke Conference”) to assess 
and discuss the empirical research, explore the current costs of civil 
litigation, and consider improvements that could be made in the 
federal civil litigation process, including the discovery process (and 
particularly e-discovery) to effectuate the primary purpose of the 
Civil Rules, i.e., “to secure the just, speedy and inexpensive deter-
mination of every action and proceeding.” A number of thoughtful 
papers addressing ESI were presented at the conference and provide 

a significant resource for those who are thinking about methods for 
dealing with the myriad issues discovery of ESI presents.163

One major proposal that emerged from the Conference was addi-
tion to the Federal Rules of a rule addressing preservation of ESI.164 
As presently drafted, the Federal Rules do not directly say when 
a company must start preserving ESI that would otherwise be de-
stroyed as part of a general record-retention policy. The Committee 
Notes to Rule 37 advise that “[w]hen a party is under a duty to 
preserve information because of pending or reasonably anticipated 
litigation, intervention in the routine operation of an information 
system is one aspect of what is often called a ‘litigation hold,’” but 
the comment does not say when the obligation begins. Moreover, 
authorities generally agree that procedural rules should not regu-
late prelitigation conduct, and Rule 37 does not by its terms per-
mit sanctions for destruction of ESI prior to the commencement 
of a lawsuit.165 Thus, when a court imposes sanctions for prelitiga-
tion conduct, it relies on its inherent powers, rather than on a rule. 
Therefore, it is likely that any new amendments to the Federal Rules 
that address preservation will be limited to post-commencement 
conduct, while common law principles or statutory obligations will 
continue to apply to prelitigation duties.166 

The Federal Rules likewise do not address what a party must pre-
serve once a preservation obligation arises. Before the 2006 Amend-
ments were finalized, a draft version of the Advisory Committee 
Note under Rule 26(b)(2)(B) explained that “[I]n most instances, 
a party acts reasonably by identifying and preserving [only] reason-
ably accessible electronically stored information.”167 The Advisory 
Committee did not include this draft language in the final version 
of Rule 26 in order to “clarify that the rule does not undermine or 
reduce common-law or statutory preservation obligations.”168 

The e-discovery panelists at the Duke Conference also con-
sidered whether a new Federal Rule should define the standard of 
conduct applicable to preservation obligations in order to remove 
any ambiguity in the Federal Rules and promote uniformity in the 
decisions of the circuit courts regarding the degree of culpability 

there will be discovery unless it is blocked.” Id. at 10.
160.   The Task Force and the Institute also drafted a set of rules that can be 
used to govern pilot projects aimed at implementing reforms the Final Report 
suggests. See The Institute for the Advancement of the American Le-
gal System, 21st Century Civil Justice System: A Roadmap for Reform, 
Pilot Project Rules, 
http://www.du.edu/legalinstitute/pubs/pilot_project_rules.pdf
161.   See Report from the Task Force on Discovery and Civil Justice of the ACTL 
and IAALS to the 2010 [Duke] Civil Litigation Conference, p. 2, n. 2, http://
www.du.edu/legalinstitute/form-2010civil.html.
162.   Lee and Willging, Federal Judicial Center National, Case-Based Civil 
Rules Survey (October 2009). Available at http://www.fjc.gov/public/pdf.nsf/
lookup/dissurv1.pdf/$file/dissurv1.pdf.
163.   The Duke Conference maintains a website at http://civilconference.us-
courts.gov, where the conference agenda, empirical research, and all of the pa-
pers submitted by the conference panelists are available. 
164.   The proposal was made by a panel that addressed a topic entitled “E-Dis-
covery: Discussion of the Cost Benefit Analysis of E-Discovery and the Degree 
to Which the New Rules are Working or Not.” The panel was comprised of 
leaders in the field of e-discovery including United States District Judge Shira 
Scheindlin and Thomas Allman, an editor of The Sedona Principles. 
165.   See Thomas Allman, Preservation and Spoliation Revisited: Is it Time 
for Additional Rulemaking?, 2010 Litigation Review Conference, Duke Law 

School, (May 10-11, 2010) available at http://civilconference.uscourts.gov/
LotusQuickr/dcc/Main.nsf/$defaultview/02E441B3AD64B2D9852576D
B005D976D/$File/Thomas%20Allman%2C%20Preservation%20and%20
Spoliation%20Revisited.pdf?OpenElement. In his article, Allman notes, “The 
conventional wisdom is that the Enabling Act does not authorize rulemaking 
applicable to conduct during the period before commencement of litigation, 
a situation which is particular[ly] complex when federal jurisdiction rests in 
diversity.” Id. at 6.
166.   See John Barkett, Walking the Plank, Looking Over Your Shoulder, Fear-
ing Sharks Are in the Water: E-Discovery in Federal Litigation?, 2010 Litigation 
Review Conference, Duke Law School, (May 10-11, 2010) p. 28, n. 6. available 
at http://civilconference.uscourts.gov/LotusQuickr/dcc/Main.nsf/$defaultview
/699991AD4965C1A78525771C0060372C/$File/John%20Barkett%2C%20
Walking%20the%20Plank.pdf?OpenElement. 
167.   See Ken Withers, Two Tiers and a Safe Harbor: Federal Rulemakers Grapple 
with E-Discovery 38 (2004), http://www.kenwithers.com/articles/tfl0904.pdf. 
See also Allman supra note 165 at 3. In Zubulake IV, Judge Scheindlin instructed 
that “as a general rule, th[e] litigation hold does not apply to inaccessible backup 
tapes … however, it does make sense to create one exception to this general rule. 
If the company can identify where particular employee documents are stored on 
backup tapes, then the tapes storing the documents of ‘key players’ to the exist-
ing or threatened litigation should be preserved if the information contained 
on those tapes is not otherwise available.” Zubulake IV, 220 F.R.D. at 217-218.
168.   See Allman, supra note 165 
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required to trigger sanctions, but no uniform approach emerged. 
In some circuits, negligence is enough to warrant sanctions, but in 
other circuits bad faith is required.169 Federal Rule 37(e) provides a 
safe harbor for “information lost as a result of the routine good-faith 
operation of any electronic system,” but the rule bars sanctions only 
if the party took reasonable steps to preserve information after the 
duty to preserve arose. The Committee Notes to Rule 37(e) explain 
that “good faith … may involve a party’s intervention to modify 
or suspend certain features of that routine operation to prevent the 
loss of information, if that information is subject to a preservation 
obligation.” But the nature of the conduct required for imposition 
of sanctions remains unclear. 

One approach is taken in Judge Scheindlin’s recent opinion in 
Pension Committee of the University of Montreal Pension Plan v. Banc 
of America Securities, LLC,170 which addresses the culpability stan-
dards that apply in the Southern District of New York when a party 
fails to implement a litigation hold. In Pension Committee, the court 
found that no plaintiff engaged in willful misconduct, but that after 
the final Zubulake opinion was issued in July 2004, a failure to is-
sue a written litigation hold when the duty to preserve has attached 
“supports a finding of gross negligence,” and warrants an instruction 
permitting an adverse inference. 171 The Pension Committee opinion 
drew the gross negligence standard from the Second Circuit’s 2002 
decision in Residential Funding Corp. v. DeGeorge, 172 which was not 
a typical spoliation case because the plaintiff had not destroyed ESI, 
but instead had delayed the production of e-mails on back-up tapes 
until just before the trial started. 

The question of what standard of culpability applies to ESI pres-
ervation duties has not been addressed yet in the First Circuit, but 
in Sacramona v. Bridgestone/Firestone, Inc., the First Circuit rejected 
the notion that sanctions for spoliation may not be imposed in the 
absence of bad faith.173 In a case decided two years later, Trull v. 
Volkswagen of America, Inc., the Court confirmed that “our case law 
does not require bad faith or comparable bad motive” to impose a 
serious evidentiary sanction.174 In other jurisdictions, including the 
Fifth and Eleventh Circuits, however, bad faith is required before an 
adverse inference may be drawn from the destruction of potential 
evidence.175 

More recently, judges and commentators (including several 
Duke Conference e-discovery panelists) have questioned whether 
the Supreme Court’s decision in Chambers v. NASCO, Inc.176 limits 
a court’s inherent power to impose sanctions to cases in which a 
litigant has engaged in bad faith conduct.177 In Chambers, the sole 

shareholder of a television station, G. Russell Chambers (“Cham-
bers”), entered into an agreement to sell the station’s facilities and 
broadcast license for $18 million, but later changed his mind. Aware 
that the buyer, NASCO, Inc. (“NASCO”) was planning to seek spe-
cific performance of the agreement and a TRO to prevent alienation 
of the properties, Chambers and his attorneys attempted to deprive 
the Court of jurisdiction by acts of fraud and engaged in other tac-
tics of delay, oppression, harassment and massive expense intended 
to “reduce plaintiff to exhausted compliance.”178 The district court 
resorted to its inherent powers to award $996,644.65, the entire 
amount of NASCO’s attorney’s fees and costs, as a sanction for 
Chambers’s conduct. In doing so, the court did not rely on Rule 11 
or 28 U.S.C. § 1927179 because these mechanisms would not reach 
all of the acts that degraded the judicial system. 

The Supreme Court affirmed the district court’s sanction of at-
torney’s fees, ruling that a court’s inherent “powers are ‘governed 
not by rule or statute but by the control necessarily vested in courts 
to manage their own affairs so as to achieve the orderly and expedi-
tious disposition of cases.’”180 The Court cautioned, however, that 
“[b]ecause of their very potency, inherent powers must be exercised 
with restraint and caution … [and] [a] primary aspect of that dis-
cretion is the ability to fashion an appropriate sanction for conduct 
which abuses the judicial process.”181 The Court then addressed 
three exceptions to the American rule against fee shifting which 
permit a court to exercise its inherent powers to assess attorney’s 
fees, one of which is “bad faith” conduct by a party. The Court made 
it clear that, although “the inherent power must continue to exist to 
fill in the interstices” in statutes and rules that provide sanctions for 
particular conduct, bad faith was required for an award of attorney’s 
fees to fill in the gaps for conduct that was not specifically sanction-
able under a rule or statute.182 

Whether bad faith conduct is also required before a Federal court 
may impose evidence-based sanctions for prelitigation destruction 
of ESI is debatable.183 Uncertainty regarding the level of culpability 
required to invoke a court’s inherent powers to impose sanctions 
may remain until the issue is addressed by the Supreme Court or 
Congress. It would seem, however, that the states are free to address 
the issue through statutes, rules or judicial decisions. 

PaRt iii. RecoMMenDations

As noted in the introduction to this article, e-mail use has ex-
ploded in the past ten years and the digital revolution has trans-
formed the legal landscape. As electronically created and stored 

169.   See Allman, supra note 165.
170.   Pension Committee of the University of Montreal Pension Plan v. Banc of 
America Securities, LLC, 2010 WL 184312 (S.D.N.Y. 2010)
171.   Pension Committee, 2010 WL 184312 at *18-19 (S.D.N.Y. 2010) (explain-
ing that the right to impose sanctions for spoliation arises from a court’s inher-
ent power to control the judicial process and litigation.) 
172.   Residential Funding Corp. v. DeGeorge, 306 F.3d 99, 107 (2d Cir. 2002).
173.   Sacramona v. Bridgestone/Firestone, Inc., 106 F.3d 444, 447 (1st Cir. 
1997). There, the First Circuit ruled that “[c]ertainly bad faith is a proper and 
important consideration in deciding whether and how to sanction conduct re-
sulting in the destruction of evidence. But bad faith is not essential. If such 
evidence is mishandled through carelessness, and the other side is prejudiced, 
we think that the district court is entitled to consider imposing sanctions, in-
cluding exclusion of the evidence.” Id. 
174.   Trull v. volkswagen of Am., Inc., 187 F.3d 88, 95 (1st Cir. 1999). See also 
velez v. Marriott PR Mgmt., Inc., 590 F. Supp. 2d 235, 258-259 (D.P.R. 2008).
175.   Barkett, supra note 166, at 29. 

176.   Chambers v. NASCO, Inc., 501 U.S. 32, 111 S.Ct. 2123 (1991). 
177.   Barkett, supra note 166, at 29. See also Rimkus Consulting Group, Inc. v. 
Cammarta, 2010 WL 645253 (S.D.Tex. 2010).
178.   Chambers, 501 U.S. at 45-46. Justice White wrote for the majority joined 
by Justices Marshall, Blackmun, Stevens, and O’Connor. Justice Scalia wrote a 
dissenting opinion. Justice Kennedy also wrote a dissenting opinion, in which 
Chief Justice Rehnquist and Justice Souter joined. 
179.   The statute provides:

“Any attorney … who so multiplies the proceedings in any case 
unreasonably and vexatious may be required by the court to satisfy 
personally the excess costs, expenses, and attorney’s fees reasonably 
incurred because of such conduct.”

28 U.S.C. § 1927.
180.   Chambers, 501 U.S. at 49. 
181.   Id. at 44-45.
182.   Id. at 46.
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documents increase exponentially, the sheer volume of electronic 
data has created enormous stress for parties and courts because 
all of the ESI is potentially discoverable during a lawsuit. In 1974, 
when the Supreme Judicial Court adopted the Massachusetts Rules 
of Civil Procedure, paper was the standard for discovery, and the 
discovery rules were designed with paper exchanges in mind. The 
drafters could not have envisaged the explosion of ubiquitous digital 
data that has transformed discovery in the past decade and frus-
trated Rule 1’s directive that the Mass. R. Civ. P. be “construed to 
secure the just, speedy and inexpensive determination of every ac-
tion.” Rules that developed for the paper world are not easily ap-
plied to the digital world because electronic evidence is intrinsically 
different than paper evidence. Changes in the Massachusetts dis-
covery rules patterned on the Federal Amendments would promote 
uniformity and provide for more effective and fair discovery in the 
Massachusetts courts.

When synthesized, the various sources explored in this article 
give rise to a number of “best practices” dealing with data retention 
plans and the duty to preserve ESI. Those sources also suggest an 
approach for Massachusetts to follow in adopting changes to the 
Mass. R. Civ. P. that are patterned on or track the 2006 Federal e-
discovery Amendments.

A. Data Retention Plans

Every business organization should have in place a comprehen-
sive written information management plan that describes legitimate 
business objectives and provides rational, defensible guidelines for 
ESI retention, recycling and destruction. If a company is operating 
without a data retention plan, or its policy is not being followed, it 
will be unprepared in the event of litigation or regulatory action. For 
example, companies without a valid document retention policy that 
are retaining too little data may be accused of spoliation, and risk 
being sanctioned by courts. On the other hand, companies that re-
tain too much information may be accumulating the ESI equivalent 
of a vast garbage landfill.184 

The reality is that many companies keep their ESI for much 
longer than they need to because of the ease with which informa-
tion can be retained. As technology has improved, the disincentives 
to storing massive amounts of information have plummeted. The 
decreasing cost of storage—in 1990 a typical gigabyte of storage 
cost about $20,000; today it costs less than $1 dollar185—provides 
little incentive for companies to pay attention to data storage. The 
consequences of this crushing volume of stored information are not 
felt until the company is sued. The retained information is then po-
tentially discoverable, which means that the organization will be 
faced with enormous and often unnecessary costs for retrieving, 
reviewing and producing the information as part of its discovery 
obligations. Beyond these economic practicalities, organizations 
risk preserving the “smoking gun” e-mail or ESI document that can 
undermine their case. 

Best practices demand, of course, that organizations follow ap-
plicable federal and state regulatory requirements for document re-
tention. Organizations should, therefore, design a record retention 
plan that is tailored to the needs of its business and consistent with 
federal and state law, industry standards, and statutes of limitation. 
Organizations that do business in a regulated industry have a spe-
cific legal obligation to implement a document retention plan that 
complies with industry-specific regulations for retention of ESI. Ig-
norance of the law is no excuse and will not be tolerated by courts. 
For example, overwriting e-mails after twelve months when regula-
tions require e-mails to be retained in a readily accessible form for 
two years, as occurred in Coleman (Parent) Holdings, Inc. v. Morgan 
Stanley & Co., discussed earlier, is conduct that will be sanctioned 
when litigation arises. 

On the other hand, the United States Supreme Court recognized 
in Arthur Andersen LLP v. United States186 that as long as a records 
destruction protocol complies with applicable laws and regulations, 
there is nothing improper about following routine recycling and/or 
destruction protocols even if one purpose of the policy is to “with-
hold documents from unknown future litigation.”187 The Supreme 
Court noted, “[d]ocument retention policies which are created in 
part to keep certain information from getting into the hands of oth-
ers … are common in business.”188 All data has a natural life cycle 
and need not be retained longer than necessary. If there is no legal 
obligation to retain ESI because the requisite regulatory retention 
period has expired, businesses may follow their ordinary record re-
tention schedule for data elimination to prevent accumulation of 
billions of unnecessary ESI objects. 

Once an appropriate ESI retention policy has been created, a 
company follows “best practices” by ensuring that the policy is dis-
seminated to all company employees and that it is understood, im-
plemented and followed. To ensure compliance with the company’s 
policy, a records retention committee should be created to “test” or 
“audit” whether the policy is working as intended—a detailed docu-
ment retention policy is not routine if it is not followed throughout 
the company on a routine basis.189 As the Andersen case illustrates, 
a company may not suddenly instruct its employees to institute or 
energize a lazy document retention policy when it “sees investiga-
tors around the corner.”190 In that instance, steps must be taken to 
preserve, not destroy, information.

B. Litigation Hold

Whatever the contours of a company’s general retention plan, 
changes must occur with the advent of litigation. Then, whatever 
destruction policy might otherwise apply, preservation of relevant 
documents assumes paramount importance. However, identify-
ing the date when the shift occurs is not always easy. In Zubulake 
and Pension Committee, Judge Scheindlin relied on Second Circuit 
precedent to hold that evidence should be preserved when litiga-
tion is “reasonably anticipated.”191 The Advisory Committee Notes 

183.   Some commentators suggest that Rule 37(e) should be amended so that 
sanctions would be available only for intentional or reckless preservation fail-
ures, consistent with the standard enunciated in the Private Securities Litigation 
Act (“PSLRA”), 15 U.S.C. § 78u-4(b)(3)(C)(i), which requires a defendant in 
a securities action to preserve evidence, but imposes sanctions “only” when a 
party is “aggrieved by the willful failure of an opposing party to comply” with 
the statute. See Allman, supra note 165, at 19.
184.   Shira A. Scheindlin and Kanchana Wangkeo, Electronic Discovery Sanc-
tions In The Twenty-First Century, 11 Mich. Telecomm. & Tech. L. Rev. 71 
(2004), http://www.mttlr.org/voleleven/scheindlin.pdf. 

185.   Sedona Conference Best Practices Commentary on the Use of Search & Infor-
mation Retrieval Methods in E-Discovery, supra note 70, at 198.
186.   See Arthur Andersen, supra note 13. 
187.   Arthur Andersen, 374 F.3d. at 287. 
188.   Arthur Andersen, 125 S.Ct. at 2135.
189.   See Shira A. Scheindlin, et al., supra note 184. 
190.   Id.
191.   Zubulake V, 229 F.R.D. at 432.
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to the 2006 Federal Rules Amendments adopt this test, advising 
that a preservation duty arises when there is “pending or reason-
ably anticipated litigation.”192 Amplifying that standard, the Sedona 
Conference advises that “[r]easonable anticipation of litigation arises 
when an organization is on notice of a credible threat it will become 
involved in litigation or anticipates taking action to initiate litiga-
tion.”193 But not all Federal decisions adopt the same approach. In 
Cache La Poudre Feeds, LLC v. Land O’Lakes, Inc., the Colorado 
district court held that the duty to preserve relevant ESI requires 
more than a “mere possibility” of litigation.”194 And in Optowave 
Co., Ltd. v. Nikitin, the Florida district court’s opinion suggests that 
the duty to preserve is triggered by ”notice as to possible litigation,” 
i.e., a “demand letter … making it abundantly clear that ‘legal ac-
tion’ was anticipated.”195 

The variations in the standard have prompted some commenta-
tors to complain that the duty is too malleable and to suggest that 
individuals and companies, no matter how sophisticated, may not 
realize when the duty arises. These commentators suggest that fed-
eral and state rules could be amended to include a new rule address-
ing preservation. In August 2009, the New York City Bar issued a 
report which suggested amendments to the Civil Practice Law and 
Rules (“CPLR”), including a proposed rule addressing preservation. 
As noted earlier, in May 2010, the e-discovery panel at the Duke 
Conference also reported that a new federal rule addressing preser-
vation obligations would be beneficial. 

Individuals and business organizations are currently instructed 
by the common law, the Advisory Committee Notes to the 2006 
Federal Rules Amendments, The Sedona Principles, and e-discovery 
literature to institute a litigation hold on relevant ESI when they are 
aware of circumstances that would lead a reasonable person to antic-
ipate litigation or a governmental investigation. But the only bright-
line standard that will apply in every case is the date on which a 
party is on notice that a lawsuit has been filed. Codifying a pre-
litigation standard such as “reasonably anticipated” or “probable” or 
“likely” litigation will not pinpoint the precise pre-litigation attach-
ment point, since a fact-specific assessment will still be required and 
the outcome of that assessment will vary with the circumstances of 
each case. 

To promote uniformity, amendments to the Mass. R. Civ. P. 
could include an Advisory Committee Note that tracks the Fed-
eral Rule 37(e) Advisory Committee Note by pointing out the com-
mon law preservation standard of pending or reasonably anticipated 
litigation, and explaining that “[a] preservation obligation may arise 
from many sources, including common law, statutes, regulations, or 
a court order in a case.” Although it is not possible within the con-
fines of a rule to include an exhaustive list of every potential trigger, 
a Massachusetts Advisory Committee Note could expand upon the 
Rule 37(e) Committee Note by listing illustrative examples of specif-
ic pre-litigation triggers, such as steps taken by the parties in antici-
pation of asserting or defending a potential claim (e.g., preparation 

of an incident report, hiring experts, drafting/filing claims with 
regulators, drafting/sending pre-litigation notices, drafting a com-
plaint, hiring counsel, destructive testing). That would help, but in 
the end the date when an obligation to institute a pre-litigation hold 
first arose will inevitably require a factual inquiry. 

C. Retention Plan Enforcement

Whenever the obligation to institute a litigation hold arises, a 
key step will be issuance of a document retention directive to guard 
against the destruction of evidence. The company’s general record 
retention policy should provide procedures for communicating, 
implementing and observing a legal hold, including provisions that 
explicitly address the need to suspend routine destruction protocols 
in response to “pending or reasonably anticipated litigation,” gov-
ernment investigations or audits.196 

A response team also should be set up every time there is a need 
to implement a “litigation hold.” The team should be responsible 
for taking reasonable steps to ensure that sources of relevant ESI 
are located, including speaking to information technology person-
nel who can explain system-wide backup procedures and the actual 
(as opposed to theoretical) implementation of the firm’s recycling 
policy.197 Additionally, it is not enough to send out a “legal hold” 
memo—the response team should periodically audit compliance 
with the legal hold in order to document and prove their preserva-
tion efforts. 

In addition, counsel should interview each “key player” in the 
litigation to determine how they stored information and thereby in-
sure that all potential sources of information have been inspected. 
In Zubulake, for example, a brief conversation with one key player 
would have revealed that she maintained a separate on-line comput-
er file of e-mails concerning the plaintiff, and not a backup tape.198 
If an interview with every key player is not feasible, Zubulake rec-
ommends that counsel may choose to run a system-wide keyword 
search, but when utilizing a particular ESI search, parties need to 
be “aware of the literature describing the strengths and weaknesses 
of various methodologies.”199 Pension Committee reiterates the duty 
to identify and preserve the ESI of key players, explaining that a 
finding of gross negligence is supported by the failure to identify all 
of the key players and ensure that their ESI and paper records are 
preserved. Additionally, Pension Committee reiterates the Zubulake 
holding that backup tapes must be preserved “when they are the sole 
source of relevant information or when they relate to key players, if 
the relevant information maintained by those players is not obtain-
able from readily accessible sources.” 

Many potential bases of liability could be avoided if organiza-
tions faced with a lawsuit involving ESI hired an outside consultant 
and developed a budget for e-discovery. If Morgan Stanley had hired 
a consultant when the court in Coleman (Parent) Holdings, Inc. v. 
Morgan Stanley & Co. required it to search backup tapes for each 
employee involved in the Sunbeam transaction, it might not have 

192.   See Fed. R. Civ. P. 37, Advisory Committee Note.
193.   The Sedona Conference explains that “lack of credibility” may arise from 
past experience regarding the type of threat, and “the trigger point for a small 
dispute where the risk of litigation is minor might occur at a later point than a 
dispute that is significant in terms of business risk or financial consequences.” 
The Trigger and the Process, The Sedona Conference Commentary on Legal 
Holds 6 (2007), http://www.thesedonaconference.org/dltForm?did=Legal_
holds.pdf. 
194.   Cache La Poudre Feeds, LLC v. Land O’Lakes, Inc., 244 F.R.D. 614, 621 

(D.Colo. 2007), citing Nat’l Union Fire Ins. Co. v. Murray Sheet Metal Co., 
Inc., 967 F.2d 980, 984 (4th Cir. 1992).
195.   Optowave Co., Ltd. v. Nikitin, 2006 WL 3231422, *10 (M.D.Fla. 2006).
196.   Fed R. Civ. P. 37(e), Advisory Committee Notes.
197.   Id.
198.   Id.
199.   victor Stanley, Inc. v. Creative Pipe, Inc., 250 F.R.D. 251, 261-62 (D. Md. 
2008) citing Sedona Conference Best Practices Commentary on the Use of Search 
& Information Retrieval Methods in E-Discovery, supra note 70, at 200, 202, 
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mishandled or “botched” its retrieval and production of ESI. Judge 
Maass’s written opinion emphasized that Morgan Stanley “gave no 
thought to using an outside contractor to expedite the discovery.”200

It is worth noting that a good faith standard is now codified in 
Rule 37(e) which states that “absent exceptional circumstances, a 
court may not impose sanctions under these rules for failing to pro-
vide electronically stored information lost as a result of the routine, 
good-faith operation of an electronic information system.”201 An 
amendment to Mass. R. Civ. P. 37 patterned on Rule 37(e) would 
provide uniformity with the Federal rule and a framework that can 
be invoked by Massachusetts litigants if they have complied with 
their preservation duties by effectuating a litigation hold. To be sure, 
adding a provision like Rule 37(e) to the Massachusetts Rules would 
not solve all problems. As pointed out by one leading commentator, 
“Assuming I have not missed any cases in my research, no party in 
a reported decision has successfully invoked the [Federal] rule. And 
those who have tried have done so on very bad facts.”202 Despite the 
absence of any reported cases that insulate a party from sanctions 
for a loss of data from the “routine” and “good faith” operation of an 
electronic information system, a Massachusetts amendment parallel 
to Rule 37(e) would give organizations that have implemented and 
are monitoring a legal hold a mechanism for protecting themselves 
against allegations of spoliation by demonstrating that any destruc-
tion of data occurred in good faith.

D. Discovery Plan Including Accessible and Inaccessible ESI

Early conferencing is an important theme of the 2006 Federal 
Amendments and a majority of states that have adopted e-discovery 
rules have amended Rule 16, or a comparable state version, to pro-
vide for either a mandatory or discretionary e-discovery conference. 
Massachusetts is among the states that have not yet acted, and, with 
the exception of the BLS, Rule 16 is used unevenly by Massachu-
setts Superior Court judges. An amendment to Mass. R. Civ. P. 16 
to clarify the availability of an optional or discretionary conference 
and e-discovery scheduling order would be beneficial, and would in-
crease the possibility that parties would meet, confer and reach early 
voluntary agreements regarding preservation and production issues. 

If Massachusetts adopts e-discovery rules patterned after the 
Federal Rules amendments, Superior Court judges will be able to 
expect litigants, prior to an optional or discretionary conference 
under Rule 16 and/or the receipt of discovery requests under Rule 
34, to know how much ESI they possess, where it resides, and most 
importantly, to be able to discuss the scope of production, including 
the identification of both accessible and inaccessible sources. The 
2006 Amendments added Rule 26(b)(2)(B) and its “two-tiered” 
approach, to encourage party-managed discovery, and obviate the 
need for a protective order every time a Rule 34 request seeks in-
formation that might be contained on backup tapes, or in legacy 
data. More than three years have passed since the 2006 Amend-
ments became effective and it is evident from decisions that the 
two-tiered approach has worked in practice. To assist the bench and 
bar in reaching a uniform construction that is consistent with Fed-
eral practice, language could be adopted from the Rule 26 Advisory 
Committee Notes into a corresponding Mass. R. Civ. P. Advisory 

Note that provides examples of inaccessible data, and reflects the 
seven-factor test of appropriate considerations for court-ordered 
production from the second tier. 

E. Production Format

Federal Rule 34(b) establishes a framework within which parties 
may seek the production of ESI in a particular form or forms, and 
object to a requested form. This rule has worked well in practice, 
and a vast majority of states that have adopted statewide amend-
ments have adopted Rule 34(b)’s requirement that absent an agree-
ment by the parties, or a court order, a party must produce ESI in 
the form in which it is ordinarily maintained or in a reasonably use-
able form. An amendment to Mass. R. Civ. P. 34 that emulates the 
Federal approach would permit uniformity in result between state 
and Federal decisions on the same topic.

There is no consensus on whether production of the “default” 
forms of ESI should include metadata and courts will likely con-
tinue to address this issue on a case by case basis. Under Federal 
Rule 26(f)(3), parties must meet, confer and develop a discovery 
plan containing the parties’ views and proposals on topics including 
the form or forms in which ESI should be produced, and this is per-
haps the proper time to raise issues about metadata if discussion is 
needed. Although Rule 26(f) does not explicitly require discussion 
of metadata when the parties confer about the format of production, 
the Advisory Committee Notes suggest that metadata should be a 
topic of the conference. 

Currently, there is no analog to Rule 26(f) in the Mass. R. Civ. 
P., and the Federal requirement for the submission of a written dis-
covery plan does not exist under Massachusetts state practice. For 
this reason, it is unlikely that Massachusetts rule makers will recom-
mend wholesale adoption of an equivalent amendment to the Mass. 
R. Civ. P. But the form of production could be one of the topics 
discussed at an optional Rule 16 conference. Additionally, it would 
be possible for Massachusetts rule-makers to incorporate selections 
from the Rule 26(f) Advisory Committee Notes (albeit in a differ-
ent section of the Massachusetts rules), to stress that addressing the 
form of production early in the litigation will facilitate application 
of Rule 34(b). 

F. Inadvertent Disclosure

Finally, the pretrial process of privilege review can be the most 
onerous, expensive and time-consuming aspect of discovery when 
it involves huge volumes of electronic evidence. It would assist liti-
gants if the Mass. R. Civ. P. included an amendment that tracks or 
emulates Rule 26(b)(5) by setting forth a procedure through which 
a party who has inadvertently produced privileged information or 
protected trial preparation materials may nevertheless assert a pro-
tective claim to the documents, and if the claim is contested, submit 
the matter to the court for resolution. Massachusetts common law 
is consistent with Federal Rule 26(b)(5) and recognizes that a party 
does not waive a privilege if there is an unintentional disclosure of 
a privileged communication and reasonable precautions were taken 
to prevent the disclosure.203 

The Advisory Committee Notes for Rule 26(f) outline protocols 

217-18 (2007).
200.   Coleman (Parent) Holdings, Inc., 2005 WL 679071 at *2. 
201.   Fed. R. Civ. P. 37(e), Advisory Committee Notes.
202.   See Barkett, supra note 166, at 54. See also Technical Sales Assoc., Inc. 

v. Ohio Star Forge Co., 2009 WL 728520 (E.D.Mich. 2009); Adams v. Dell, 
621 F.Supp.2d 1173 (D.Utah 2009); Doe v. Norwalk Community College, 248 
F.R.D. 372 (D.Conn. 2007).
203.   See Massachusetts Guide To Evidence § 523 (c) (2010 ed.)(conduct 
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that can help parties to minimize the risk of inadvertent forfeiture 
or waiver of privilege such as quick peek arrangements and claw-
back agreements, and suggests that a “case-management or other 
order including such agreements may facilitate the discovery pro-
cess.” Selections from the Advisory Committee Notes for Rule 26(f) 
that describe these voluntary arrangements would also be helpful in 
any future Massachusetts amendments, as they promote the policy 
that cases should be decided on their merits. It can take months 
and crushing costs to review mountains of data for privileged 

information, and the e-discovery battle may then determine the out-
come of the lawsuit. As noted by one court, “[e]lectronic discovery 
may encompass ‘millions of documents’ and to insist upon ‘record-
by-record pre-production privilege review, on pain of subject matter 
waiver, would impose upon parties costs of production that bear no 
proportionality to what is at stake in the litigation.’”204 Although 
there is currently no analog to Rule 26(f) in the Mass. R. Civ. P., 
the topic of privilege and the possibility of a non-waiver agreement 
could be discussed at a an optional Rule 16 conference. 

not constituting waiver). See also Adoption of Sherry, 435 Mass. 331, 336, 757 
N.E.2d 1097, 1102 (2001); Matter of the Reorganization of Elec. Mut. Liab. 
Ins. Co., 425 Mass. 418, 422-423, 681 N.E.2d 838, 841-842 (1997). Fed. R. 

Civ. P. 26(b)(5) is intended to work in tandem with Rule 26(f), which was 
amended to direct the parties to discuss privilege issues. 
204.   Hopson, supra note 40, 232 F.R.D. at 244.
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Zoning — Standing and Subdivision Waivers

Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517 (2009)

Land use lawyers frequently rely upon Appeals Court decisions, 
because there is often no relevant Supreme Judicial Court opinion 
governing the pertinent issue.1 But the Supreme Judicial Court 
(SJC) recently reminded us that it is prepared to chart a course that 
departs from longstanding Appeals Court precedent. In Krafchuk v. 
Planning Bd. of Ipswich,2 it flatly overruled a nineteen year old Ap-
peals Court precedent,3 extended the reach of a twenty-six year old 
precedent4 and added authoritative glosses on the law of standing 
and review of subdivision waivers. More frequent land use decisions 
from the SJC would provide welcome certainty to those who wonder 
whether other Appeals Court decisions will survive or fall.

Facts

Krafchuk started as an unremarkable effort by a husband and 
wife (Anna and Edward Fagan) to subdivide 23.5 acres of land in 
Ipswich into seven residential lots. The Fagans submitted a prelimi-
nary plan, which the Planning Board disapproved, followed by a 
definitive subdivision plan, submitted within seven months of the 
preliminary filing.5 In between the filing of the preliminary and 
definitive plans, Ipswich changed its zoning bylaw to require a 
minimum of two acres (instead of one acre) for single-family resi-
dences in the applicable zoning district.6 Neighborhood opposition 
to the Fagans’ plan arose, but apart from an unsuccessful attempt 
to thwart the subdivision on restrictive covenant grounds (rejected 
in an earlier SJC opinion7), the opposition focused upon familiar 
themes, including alleged intersection safety, wetlands and drainage 
issues.8

Complications began when the Planning Board failed to rule 
upon the definitive subdivision plan within ninety days of filing, 
leading to constructive approval pursuant to the fifth paragraph of 
section 81U of chapter 41 of the General Laws.9 The abutters did not 
appeal the constructive approval, but neither did the Fagans obtain 
and record a certificate of the Town Clerk pursuant to section 81v 

of chapter 41 of the General Laws, memorializing final approval 
of the definitive plan.10 On January 8, 2003, the Planning Board 
disapproved the definitive subdivision plan, granted a number of 
waivers from its subdivision regulations, and articulated what the 
Fagans would need to do to obtain approval, as required by section 
81U of chapter 41 of the General Laws.11 When the Fagans asserted 
that the plan had been constructively approved, the Board voted, 
on May 8, 2003, to rescind constructive approval and to readopt 
its January 8, 2003 decision disapproving the definitive plan and 
granting waivers.12 The Fagans appealed the May 8, 2003 decision 
to the Land Court, where the matter is still pending.13 

After submitting an amended plan responding to the Board’s 
concerns, the Fagans requested that the Board revoke the disap-
proval and approve the amended subdivision plan.14 The Board held 
additional hearings both before and after the Fagans submitted 
another amended plan on October 23, 2003.15 Ultimately, on De-
cember 3, 2003, the Planning Board voted to approve the amended 
plan, which continued to reflect the one acre zoning in effect when 
the Fagans submitted their preliminary plan.16 Not surprisingly, 
over the year and one half period of consideration by the Plan-
ning Board, the membership of the Board had changed, and some 
members were absent from some of the hearings.17 Two abutters, 
Elizabeth Krafchuk and Joseph Brear, Trustee, filed suit in Essex 
Superior Court challenging the approval.18

The Superior Court (Welch, J.) found that the plaintiffs had 
standing to challenge the Board’s decisions.19 The court then re-
versed the Planning Board’s approval on numerous grounds, includ-
ing non-compliance with the two-acre zoning due to the purported 
expiration of the zoning freeze provided by the fifth paragraph of 
section 6 of chapter 40A of the General Laws; lack of a valid vote to 
approve the plan because less than a majority of the Board had voted 
affirmatively after hearing all the evidence; and findings that two of 
the waivers approved by the Board were arbitrary and capricious and 

1.   For instance, the recent case of Wine v. Planning Bd. of Newburyport, 74 
Mass. App. Ct. 521 (2009), cited Appeals Court decisions nineteen times, but 
cited the Supreme Judicial Court only twice on substantive points.
2.   453 Mass. 517 (2009).
3.   Arenstam v. Planning Bd. of Tyngsborough, 29 Mass. App. Ct. 314, 317 
(1990).
4.   Mullin v. Planning Bd. of Brewster, 17 Mass. App. Ct. 139 (1983). 
5.   Krafchuk, 453 Mass. at 519.
6.   Id.
7.   Brear v. Fagan, 447 Mass. 68 (2007).
8.   Krafchuk v. Brooks, 21 Mass. L. Rptr. 15, 17-18 (Essex Super. 2006), avail-
able at 2006 WL627165.
9.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 526-27 (2009). See 
Mass. Gen. Laws ch. 41, §81U, fifth par. (2008) (“In the case of a subdivi-
sion showing lots in a residential zone, where a preliminary plan has been acted 
upon by the planning board or where at least forty-five days has elapsed since 
submission of the preliminary plan, an applicant may file a definitive plan. The 

failure of a planning board either to take final action or to file with the city or 
town clerk a certificate of such action on the definitive plan within ninety days 
after such submission, or such further time as may be agreed upon at the written 
request of the applicant, shall be deemed to be an approval thereof. Notice of 
such extension of time shall be filed forthwith by the planning board with the 
city or town clerk.”).
10.   Krafchuk, 453 Mass. at 527 (citing Mass. Gen. Laws ch. 41, §81v (2008)).
11.   Id. at 519 (citing Mass. Gen. Laws ch. 41, §81U (2008)).
12.   Id. at 519-20.
13.   Id. at 520. See Fagan v. Allen, Essex Land Court (Misc. No. 291051).
14.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 520 (2009).
15.   Id. at 520-21.
16.   Id. at 521.
17.   Id.
18.   Id.
19.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 521 (2009).

case & statute coMMents
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that the Board never voted to approve a third waiver.20

The Fagans applied for direct appellate review, which was de-
nied.21 The Appeals Court affirmed the judgment of the Superior 
Court,22 and the Fagans obtained further appellate review from the 
Supreme Judicial Court.23 

Zoning FReeZe

Pursuant to the fifth paragraph of section 6 of chapter 40A of 
the General Laws:

[i]f a definitive plan, or a preliminary plan followed 
within seven months by a definitive plan, is submitted 
to a planning board for approval under the subdivision 
control law, and written notice of such submission has 
been given to the city or town clerk before the effective 
date of ordinance or by-law, the land shown on such 
plan shall be governed by the applicable provisions of 
the zoning ordinance or by-law, if any, in effect at the 
time of the first such submission while such plan or 
plans are being processed under the subdivision con-
trol law, and, if such definitive plan or an amendment 
thereof is finally approved, for eight years from the date 
of the endorsement of such approval …24 

By its terms, to effect the eight-year zoning freeze, the fifth para-
graph of section 6 of chapter 40A of the General Laws, requires that 
a subdivision plan be “finally approved.”25 The eight-year freeze runs 
from the date of endorsement by the planning board.26 In the case of 
a constructive approval, however, there is no endorsement, leading 
to a dispute over whether or when a constructive approval triggers 
the zoning freeze.27 In a case argued the same day as Krafchuk, the 
SJC ruled that the zoning freeze does not apply unless the landown-
er obtains (and presumably records) a certificate of the Town Clerk 
pursuant to section 81v of chapter 41 of the General Laws.28 

The court in Krafchuk reaffirmed Kitras, holding that the eight-
year zoning freeze never commenced because the Town Clerk failed 
to issue a certificate memorializing final approval of the definitive 
plan.29 The court added a new wrinkle, however, finding protec-
tion for the Fagans not under the eight-year freeze, but under a 
separate and distinct provision in section 6 of chapter 40A of the 
General Laws, which freezes “the applicable bylaws governing the 
land shown on the subdivision plan as of the time when the plan 
is first submitted to the planning board and while the plan is being 
processed under the subdivision control law (the process freeze).”30 
The court ruled:

We disagree with the judge’s conclusion that the Fa-
gans’ entitlement to the protection of the process freeze 
ended when the planning board acted, pursuant to 
G.L. c. 41, § 81W, to rescind the constructive approval, 

and that the two-acre minimum lot size provision of 
the bylaw, as amended in October, 2001, applied to the 
amended plan the Fagans submitted in October, 2003, 
because it was filed more than seven months after the 
preliminary plan. The board’s actions, i.e., rescinding 
the constructive approval and readopting the decision 
disapproving the plan, reinstated the process and, nec-
essarily, the process freeze as well.31 

This holding provides important protection to landowners who 
have obtained approval, only to have the planning board revoke its 
approval under section 81W of chapter 41 of the General Laws. A 
contrary ruling would have created a serious loophole in the zoning 
freeze.

At least as important is the court’s next statement, regarding the 
application of the process freeze to an “amended” definitive subdivi-
sion plan: 

General Laws c. 41, § 81U, second par., provides that 
“[i]n the event of disapproval, the planning board shall 
state in detail wherein the plan does not conform to 
the rules and regulations of the planning board ... and 
shall revoke its disapproval and approve a plan which, 
as amended conforms to such rules and regulations....” 
By its plain language, this provision contemplates situ-
ations where, if the board disapproves a definitive plan, 
the process nevertheless continues where the applicant 
submits, within a reasonable time, an amended plan 
that addresses the reasons for the disapproval, and 
ultimately obtains approval by the board. This pro-
vision is consistent with G.L. c. 40A, § 6, fifth par., 
which provides that the process freeze ends and the 
eight-year freeze applies “if such [a] definitive plan or 
an amendment thereof is finally approved” (emphasis 
added).... Preservation of the process freeze following 
disapproval of a timely submitted definitive plan is not 
automatic, however. General Laws c. 40A, § 6, seventh 
par., adds the requirement that, in order to preserve 
the process freeze, an appeal must be taken from the 
disapproval decision. Therefore, where the deliberative 
process between a planning board and an applicant re-
garding a timely filed definitive plan results in a disap-
proval decision, but progresses in a continuous fashion, 
wherein the applicant (1) timely files an appeal from 
the board’s decision; and (2) submits within a reason-
able time an amended plan that addresses the reasons 
for disapproval; the process freeze provision of G.L. c. 
40A, § 6, fifth par., continues to apply to the land that 
is the subject of the plan.32 

20.   Id. at 521-22 (citing Mass. Gen. Laws ch. 40A, §6, fifth par. (2008)); 
Krafchuk, 21 Mass. L. Rptr. 15.
21.   Krafchuk v. Brooks, Supreme Judicial Court No. DAR-15653 (September 
28, 2006). 
22.   Krafchuk v. Brooks, 70 Mass. App. Ct. 484 (2006).
23.   Krafchuk v. Brooks, 451 Mass. 1108 (2008) (table).
24.   Mass. Gen. Laws ch. 40A, §6, fifth par. (2008)
25.   Id.
26.   Id.

27.   When a planning board fails to act upon a submitted definitive plan within 
ninety days, the plan is deemed constructively approved. See Mass. Gen. Laws 
ch. 41, §81U, fifth par. (2008), supra note 10.
28.   Kitras v. Zoning Administrator of Aquinnah, 453 Mass. 245, 252-53 
(2009) (clerk’s certificate is the functional equivalent of the Planning Board’s 
endorsement) (citing Mass. Gen. Laws ch. 41, §81v (2008)).
29.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 526-27 (2009).
30.   Id. at 525 (quoting Kitras, 453 Mass. at 245, 252).
31.   Krafchuk, 453 Mass. at 527.
32.   Id. at 528 (emphasis added).
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This overruled the Appeals Court’s decision in Arenstam v. Plan-
ning Bd. of Tyngsborough,33 in language that might seem unduly 
harsh34 until one notes that Justice Ireland, who wrote Krafchuk, 
also wrote Arenstam while on the Appeals Court! Krafchuk seems 
clearly correct, as it gives meaning to the phrase “or an amendment 
thereof,” which Arenstam had effectively read out of the statute. 
At any rate, the definitive language of Krafchuk leaves no room for 
simply distinguishing Arenstam on its facts, as the Fagans had at-
tempted to do (because in Arenstam, the initial preliminary plan 
did not even comply with the zoning then in effect). 

The court noted that the Fagans had indeed appealed the Board’s 
May, 2003 rescission to the Land Court.35 Therefore, “[t]he process 
freeze continued for a reasonable period of time to allow the Fagans 
to submit an amended plan that addressed the reasons for disap-
proval. See G.L. c. 41, § 81U, second par.”36 The Fagans’ amended 
plan of October, 2003, met this test and, “[a]ccordingly, their land 
remains governed by the applicable provisions of the bylaw that were 
in effect at the time they submitted their preliminary plan in Oc-
tober, 2001.”37 

Kitras and Krafchuk have now clarified the contours of both the 
eight-year freeze for constructively approved plans, and the process 
freeze for amended plans and rescinded approvals. They do not ad-
dress the common situation where there is no appeal from a denial, 
but the applicant does submit a fully responsive and approvable 
amended plan. The lesson of Krafchuk appears to be that applicants 
must appeal a denial if grounds exist and preserving the process 
freeze is important, but that apparent pro-litigation message (and 
injection of adversarial proceedings into what should be a coopera-
tive dialogue) may or may not stand the test of time. It also remains 
to be seen what a “reasonable time” is for submitting amended plans. 

The Appeals Court recently addressed some of the other open 
issues in Bernstein v. Planning Bd. of Stockbridge.38 Among other 
things, Bernstein (1) applied the process freeze and eight year freeze 
based upon a clerk’s certificate issued pursuant to a mandamus or-
der of the Land Court and (2) held invalid the Planning Board’s 
pre-certificate attempts to rescind the constructive approval on the 
ground that there was nothing to rescind until the clerk issued a cer-
tificate.39 It remains to be seen whether these holdings will survive 
further review or SJC scrutiny in a later case. 

MuLLin RuLe

The rule that a board member cannot miss the sole hearing on an 
application and then cast a valid vote derives from Mullin v. Plan-
ning Board of Brewster.40 Until Krafchuk, the impact of Mullin on 
multi-day hearings was unclear. In the meantime, some lower courts 
had fashioned a no-prejudice rule, declining to invalidate decisions 
as long as the voting member had an opportunity to hear the evi-
dence.41 It remained uncertain whether a board member could vote 
if s/he was aware of the issues and had attended some but not all of 
the hearings.

Meanwhile, the legislature passed section 23D of chapter 39 of 
the General Laws, which, as the SJC explained, “now provides that, 
where a municipality has accepted the statutory section, a planning 
board member who misses a single session of a hearing where tes-
timony or evidence is presented may nonetheless vote on the mat-
ter so long as the member certifies in writing that he or she has 
examined all the evidence presented at the missed session, includ-
ing a recording or a transcript of the session.”42 The SJC specifically 
noted that this legislation did not apply to the pre-enactment facts 
in Krafchuk,43 but did influence its decision to uphold invalidation 
of the Board’s vote. The crux of the court’s ruling is: 

the record is clear that several board members who vot-
ed on the December, 2003, approval decision missed 
sessions at which the amended plan was considered. 
There is no dispute that some of the members were not 
even on the board prior to the January, 2003, decision 
when all of the evidence relating to the waivers was 
presented. Furthermore, the judge found that a plan-
ning board member “who [was] not at the hearing 
would not [have] gain[ed] a great deal of knowledge re-
garding the substance of the hearing by reviewing the 
minutes,” which were, as the judge found, “necessarily 
sketchy as to the substance of information presented.” 
The judge concluded that the composition of the board 
“seriously undermined the validity of an adjudicatory 
hearing on this subdivision.” We agree.44 

Several aspects of this analysis deserve comment. First, even 
though the Board issued decisions in January, May and December, 

33.   29 Mass. App. Ct. 314, 317 (1990).
34.   Footnote 18 in Krafchuk reads:

We do not agree with the decision of the Appeals Court in Arens-
tam v. Planning Bd. of Tyngsborough, 29 Mass. App. Ct. 314, 317 
(1990), which misread our decision in Green v. Board of Appeal of 
Norwood, 358 Mass. 253, 257 n.4 (1970). Our decision in the Green 
case does not stand for the proposition that any definitive plan filed 
more than seven months after a preliminary plan is required by 
G.L. c. 40A, § 6, to be treated as a new plan. The court noted that 
“[n]o substantial reason appears for any legislative intention that the 
proviso should preclude protection under [G.L. c. 40A,] § 7A [the 
predecessor to the current § 6] from zoning amendments effective 
only after approval of a definitive plan.” Green v. Board of Appeal of 
Norwood, supra. We have never adopted or cited with approval the 
holding of the Appeals Court in its decision in the Arenstam case. 
See Massachusetts Broken Stone Co. v. Weston, 430 Mass. 637, 640-
641 n.5 (2000), and cases cited (noting with disapproval interpreta-
tion of case law by Appeals Court as to applicability of zoning freeze 
to plan itself, rather than to land shown on plan).
Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 528 n.18 
(2009).

35.   Id. at 528-29.
36.   Id. at 529.
37.   Id.
38.   76 Mass. App. Ct. 759 (2010).
39.   Id. at 767-68, 771.
40.   17 Mass. App. Ct. 139 (1983). See also Robinson v. Bd. of Health of Cha-
tham, 58 Mass. App. Ct. 394, 397 n.6 (2003) (in Mullin, “a sufficient number 
of voting members ... had not attended any public hearings on the special per-
mit.”), rev. denied, 440 Mass. 1103 (2003).
41.   Coleman v. Travers, 11 LCR 8, 11, Land Court Misc. No. 263677 (2003) 
(Kilborn, J.); Xarras v. Snyder, 1998 WL 1184169 (1998) (Superior Ct., Fre-
mont-Smith, J.) (plaintiff must show that the member’s absence actually preju-
diced the vote). But see Jeffries v. Conservation Commission of Milton, 18 Mass. 
L. Rptr. 56 (Norfolk Super., 2004 (Hely, J.)) available at 2004 WL1541861.
42.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 533 (2009) (citing 
Mass. Gen. Laws ch. 39, §23D (2008).
43.   Indeed, the court was unaware whether the town had even accepted the 
provisions of Mass. Gen. Laws ch. 39, §23D (2008). Krafchuk, 453 Mass. at 
533 n.21.
44.   Id. at 533-34.
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2003, the court observed that “some of the members [voting in De-
cember] were not even on the board prior to the January, 2003 deci-
sion.”45 Yet, under the well-established two stage process for subdivi-
sion approval, the Board’s denial, adopted in May, had to (and did) 
explain what the Fagans needed to do to obtain approval.46 A future 
case will need to determine whether after disapproval of the origi-
nal definitive plan (stage one), board members voting to approve 
an amended subdivision plan (stage two) must hear and reconsider 
all the evidence that led to the selection of reasons for disapproval. 
North Landers would seem to answer in the negative, because the 
selection of reasons in stage one at least implicitly rejects other rea-
sons — and may explicitly grant or necessarily imply waivers from 
subdivision regulations. Selection of new reasons at stage two would 
violate that principle and undermine section 81U. Yet, Krafchuk may 
reopen the debate — otherwise there would be no reason to discuss 
the pre-January attendance of members subsequently voting in De-
cember. If the question is now open, then the dialogue between the 
Board and the applicant, contemplated by section 81U and North 
Landers, has become much more complicated and unpredictable.

The answers to these questions may be crucial in particular cases. 
If a board must keep continuous membership — or start all over — 
a number of subdivision applications will be delayed and repetitious 
proceedings will be required. Counsel will need to advise boards 
or applicants to conduct a re-vote of waivers ostensibly granted in 
prior decisions before granting final subdivision approval unless 
a majority of the board votes affirmatively and was present for all 
hearings (or complies with section 23D of chapter 39 of the General 
Laws). But the consequence of starting all over may be loss of an 
all-important zoning freeze under section 6 of chapter 40A of the 
General Laws. Meanwhile, project opponents will have an incentive 
to drag out hearings until board members miss hearings or leave the 
board at the expiration of their terms. Section 23D provides limited 
protection for the first problem, but none for the second. It may be 
that Krafchuk’s Mullin ruling has taken away some of the protec-
tion that the zoning freeze ruling appeared to give.

Second, the Board voted to grant all waivers at the May hearing, 
which was opened and closed on one night, followed immediately by 
a vote by the board members, all of whom had heard the evidence. 
Yet, the court looked behind this vote, valid on its face, and found 
what might be termed an infectious invalidity. The defect in the 
May vote, as the court at least implicitly holds, was that the board 
had received information presented at the earlier hearings that led to 
the January vote, and did not re-receive the evidence. This appears 
to be the first time the SJC has ever invalidated a land use vote by 
looking at what evidence was actually presented to the board — a 
practice that appears at odds with the assumptions behind the de 
novo nature of judicial review of subdivision approvals.47 

Third, the court did not adopt the no-prejudice rule articulated 
by the trial court in Coleman and Xarras. It declined to evaluate 
the degree to which those board members who had missed some 

hearings had the opportunity to hear the same evidence before the 
board voted (ostensibly for the third time) to grant the same waivers. 
It remains to be seen how fact-specific the court’s ruling in Krafchuk 
will turn out to be, and whether less damaging trial court findings 
might save a decision where members missed two or more hearings, 
but were sufficiently familiar with the issues so that no prejudice oc-
curred. The court’s reliance on section 23B may presage a negative 
answer to these questions, but one can easily imagine compelling 
facts that cry out for a rule that avoids loss of substantive rights due 
to what could be a technicality in particular instances.48 

waiveRs

Unlike the two issues discussed above, the SJC’s rulings on waiv-
ers of the Ipswich subdivision control regulations broke little new 
ground. Here, Krafchuk should provide substantial comfort to local 
boards and applicants that waivers, when granted, will receive ap-
propriate deference. Citing existing precedent, the court restated the 
applicable standard:

A planning board’s decision to grant or deny a waiver 
will be upheld unless [it is] premised upon “a legally 
untenable ground, or is unreasonable, whimsical, ca-
pricious or arbitrary.” … The board’s determination 
whether a particular waiver is in “the public interest” 
involves a large measure of discretion, and if “reason-
able minds might in good faith differ, without doubting 
the reasonableness of the opposing view, the conclusion 
reached by the planning board should be sustained on 
judicial review. For it is the board, not the court, to 
whom the statute delegates the discretion, and the role 
of the court is merely to ascertain whether the board 
exceeded its authority.” … In reviewing a waiver grant-
ed by a board, the court determines whether there is 
substantial derogation from the intent and purpose of 
the subdivision control law.49 

The court rejected the abutters’ challenge to waiver of intersec-
tion sight distance regulations under this standard.50 In doing so, the 
court clarified the line between the roles of the planning board and 
the court. The Planning Board conditioned the intersection sight 
distance waiver on the installation of traffic signs to reduce speeds 
to the thirty-two mile-per hour level, which all experts agreed was 
safe – and which was seven miles per hour above the posted twenty-
five miles per hour speed limit. The court held: “[w]hen the judge 
determined that the board’s ‘proposed mitigation measure of erect-
ing two intersection signs and one additional speed limit sign [was] 
highly unlikely to bring drivers’ speeds down to the thirty-two miles 
per hour level,’ he improperly substituted his own judgment for that 
of the board.”51 Because the Board acted within its discretion to find 
the intersection safe, with mitigation, “it was in the public interest 
to allow the Fagans to develop their land.”52 Nor did the sight dis-
tance waiver, granted subject to mitigation, derogate substantially 

45.   Id. at 533.
46.   See Mass. Gen. Laws ch. 41, §81U (2008) (a subdivision denial must “state 
in detail wherein the plan does not conform to the rules and regulations of 
the planning board.”); North Landers Corp. v. Planning Bd. of Falmouth, 382 
Mass. 432, 445-46 (1981). 
47.   See Mass. Gen. Laws ch. 41, §41BB (2008).
48.   Not all states adopt as strict a rule as Massachusetts. For instance, New 
Hampshire employs a more lenient rule based upon constitutional due process 

principles. See Auger v. Town of Strafford, 156 N.H. 64, 931 A.2d 1213 (2007) 
(no due process violation where credibility was not at issue).
49.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 529 (2009) (internal 
citations omitted).
50.   Id. at 530-31.
51.   Id.
52.   Id. at 531.
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from the purpose of the zoning bylaw.53 
The court employed essentially the same logic in reversing the 

trial court’s ruling regarding waiver of a regulation requiring a mini-
mum distance between the infiltration basins and the water table.54 

“Although the board required, as a condition for its waiver, that pre-
treatment devices be installed inside the two basins, the judge found 
that the waiver was arbitrary because the pretreatment devices nei-
ther served the same functions as soil nor performed as effectively 
as soil.”55 Applying the appropriately deferential standard, the SJC 
held that the Board’s waiver was reasonable, and rejected the notion 
that the reduction in required soil depth “constituted a substantial 
derogation from the intent and purpose of the statute.”56 

The SJC did, however, uphold the trial court’s ruling “that the 
board erred in approving the plan without granting an express 
waiver of § 6.14.2 of its rules and regulations, requiring that storm 
water basins handle a minimum capacity of a one hundred year 
storm event.”57 The court did not address the fact that the Plan-
ning Board’s waiver decision in fact did refer to section 6.14.2. Ac-
knowledging that the Board’s decision did cite this regulation, the 
Superior Court had held that “[t]he Board erroneously labeled this 
waiver as one under Section 6.14.2 (which related to capacity, an is-
sue never discussed in the Board’s waiver). This was simply a clerical 
mistake.”58 Yet, the Board has no obligation to provide any findings 
to support its waivers, so it seems odd to infer a clerical mistake from 
the absence of a stated rationale. Moreover, the Board had no obliga-
tion even to list its waivers, as long as the “record discloses evidence 
of conscious waiver.”60 The SJC’s conclusion that specifically listing 
waiver of this regulation was ineffective could have benefited from 
further explanation. Presumably, the court treated the issue of cleri-
cal mistake as a fact issue for the trial judge, but it appears to have 
abandoned the usual high evidentiary threshold for contradicting 
written documents.61 

stanDing

The SJC found that the plaintiffs had standing to challenge the 
Planning Board’s decisions because “[t]he judge properly concluded 
that the potential harm to Krafchuk’s property, posed by the like-
lihood of increased runoff and flooding, was special and different 
from any threatened injury to the community at large.”62 It comes 
as no surprise that harm from potential runoff and flooding due to 
the subdivision fell within the zone of interests protected by section 
81M of chapter 41 of the General Laws.63 

The interesting part of Krafchuk’s standing ruling concerns the 
treatment of expert and lay testimony. The court observed that “[i]t 
is not disputed that the expert testimony of the Fagans’ engineer 
rebutted Krafchuk’s presumed standing.”64 It ruled, however, that 
“[t]he judge’s finding that Krafchuk met her burden by putting forth 
credible evidence to substantiate her claim was not clearly errone-
ous.”65 Finding it unclear whether the superior court relied upon 
the plaintiffs’ expert’s testimony about effects upon Krafchuk’s own 
property, the SJC stated:

What is clear, however, is that the judge relied on the 
testimony given by lay witnesses, i.e., Krafchuk and 
several of her neighbors, as well as photographic evi-
dence showing flooding due to stormwater at the loca-
tion of the proposed intersection. Based on this evi-
dence, the judge found that Heartbreak Road lacks a 
storm sewer, that Heartbreak Road residents rely on 
septic systems and wells, and that the area includes 
extensive wetlands. The judge did not abuse his dis-
cretion in determining that expert testimony was not 
required in these circumstances. On this record, it was 
reasonable for the judge to rely on lay witness testimo-
ny to conclude that increased runoff and flooding from 
the site of the proposed subdivision would likely harm 
Krafchuk’s septic system and well. Thus we agree with 
the judge’s conclusion that the evidence Krafchuk put 
forth was more than unfounded speculation.66 

Thus, even though both experts agreed that the subdivision 
plan would cause no increased runoff to Heartbreak Road,67 it ap-
pears that the court relied upon lay testimony to support the con-
trary view that there would be “increased runoff and flooding.”68 
Although the question of an increase in flooding from a proposed 
subdivision would have appeared to be a matter requiring expert 
testimony, Krafchuk appears to cast doubt on that assumption. If 
so, it opens up new possibilities for plaintiffs to survive summary 
judgment without the expense of experts, and to reach the merits 
stage more often.

It will probably take another SJC decision to clarify the proper 
role of lay witnesses on questions such as increases in drainage and 
flooding. Until the courts clarify this, plaintiffs will undoubtedly 
not hesitate to introduce lay testimony about anticipated neighbor-
hood conditions, including flooding. 

53.   Id.
54.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 531-32 (2009).
55.   Id. at 531.
56.   Id. at 532. The court stated: 

[R]equiring the installation of pretreatment filters inside the two in-
filtration basins in lieu of the amount of soil required by the subdivi-
sion rules and regulations, as a condition for the waiver, based on the 
board’s finding that the Fagans’ engineering solution would provide 
substantially the same level of safety and convenience to the public 
as would strict adherence to the board’s own rules and regulations, 
was not an abuse of the board’s discretion. 
Id.

57.   Id.
58.   21 Mass. L. Rptr. at 18 (2003), available at 2006 WL 627165 at *5. 
59.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 529 (2009) and cases 
cited.

60.   Meyer v. Planning Bd. of Westport, 29 Mass. App. Ct. 167, 170 (1990). 
61.   Cf. Polaroid Corp. v. Travelers Indem. Co., 414 Mass. 747, 756 (1993) 
(party seeking reformation of a contract must prove mistake by “full, clear, and 
decisive proof.”).
62.   Krafchuk, 453 Mass. at 524.
63.   See Mass. Gen. Laws ch. 41, §81M (2008) (planning board shall exercise 
powers under subdivision control law with due regard for, among other things, 
securing adequate provision for water, sewerage, and drainage). Krafchuk, 453 
Mass. at 523-24 (citing Bell v. Zoning Bd. of Appeals of Gloucester, 429 Mass. 
551, 554 (1999); Barvenik v. Aldermen of Newton, 33 Mass. App. Ct. 129, 132 
(1992)).
64.   Krafchuk v. Planning Bd. of Ipswich, 453 Mass. 517, 523 (2009).
65.   Id. at 524.
66.   Id. at 524-25 (footnote omitted).
67.   See Krafchuk, 21 Mass. L. Rptr. at 18 (2003), available at 2006 WL 627165 
at *5 (citing Exhibit 68).
68.   Krafchuk, 453 Mass. at 524.
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Indeed, taking a broader view, there may be a brewing tension 
between the SJC and the lower courts on standing. In Jepson v. Zon-
ing Bd. of Appeals of Ipswich,69 for instance, the SJC decided that 
standing existed due to flooding concerns, based largely upon the 
plaintiff’s own affidavit and documents from the conservation com-
mission, using logic similar to Krafchuk.70 One can argue that the 
SJC has rejected the Appeals Court’s (and Land Court’s) tendency 
to probe more deeply and critically into the plaintiff’s evidence of 
standing.71 Jepson and Krafchuk appear to hold that if a plaintiff prof-
fers enough evidence of standing to survive a summary judgment 
motion, the plaintiff has standing, and that, at least when it comes 
to drainage and flooding, expert testimony is not always required. 

concLusion anD Lessons LeaRneD

Krafchuk’s specific holdings have an immediate effect upon strat-
egy and advice, but the simple fact that the Supreme Judicial Court 
has now spoken on these issues is at least as important. It serves 
as a reminder that well-known and long-standing Appeals Court 
decisions, such as the nineteen year old decision in Arenstam, are 
vulnerable until the high court speaks.72 The SJC’s initial reluctance 
to consider land use issues (as evidenced by the denial of direct ap-
pellate review in Krafchuk and of further appellate review in Robin-
son)73 may have reflected the SJC’s traditional reluctance to decide 

69.   450 Mass. 81 (2007).
70.   Id. at 89-92.
71.   See, e.g., Michaels v. Zoning Bd. of Appeals of Wakefield, 71 Mass. App. 
Ct. 449, 452-53 (2008) (affirming the Land Court’s rejection of the plaintiffs’ 
standing after finding that the plaintiffs’ expert’s valuation testimony at trial 
was “entirely unpersuasive”). Prior to Krafchuk, a long line of authority appeared 
to foreclose any attempt to prove an apparently technical issue, such as antici-
pated increases in runoff, through lay testimony. See Butler v. City of Waltham, 
63 Mass. App. Ct. 435, 441 (2005) (unsubstantiated fears, unsupported by ex-
pert analysis, insufficient to show standing). See also Marashlian v. Zoning Bd. 

land use cases, leaving them to the Appeals Court. The grant of 
further appellate review was a positive step, not only for the Fagans, 
but for all those who benefit from knowing the scope or viability of 
Mullin, Arenstam and the Appeals Court’s decisions on subdivision 
waivers. Given the need for clarity in land use and municipal law – 
and the need for private and public parties to base their decisions 
upon predictable rules of law – one can only hope that the Supreme 
Judicial Court will accept more cases in this area, so that developers, 
abutters, municipalities and others can have the certainty that land 
use law requires.

The bar should also take a final lesson from Krafchuk. Precisely 
because the SJC takes so few land use cases, amicus curiae briefs are 
particularly useful, to flesh out the consequences of various possible 
resolutions of the case. In Krafchuk and Kitras, the Massachusetts 
Association of Home Builders submitted a helpful brief on the zon-
ing freeze. Yet, as noted above, the Krafchuk decision has ramifica-
tions for other aspects of the law, including the Mullin rule and 
standing, if not the waiver questions. Amicus support would have 
been useful on those issues as well. The Supreme Judicial Court it-
self has solicited amicus briefs more frequently and actively than 
before, through published notices in appropriate cases.74 We would 
all be wise to accept the court’s invitations. 

Douglas H. Wilkins*

*The author represented the landowners, Anna and Edward 
Fagan, in the Superior Court, Appeals Court and Supreme Judicial 
Court. He did not handle the matter before the Ipswich Planning 
Board or the Land Court.

of Appeals of Newburyport, 421 Mass. 719, 721, 723 n.5 (1996) (quoting Riley 
v. Janco Central, Inc., 38 Mass. App. Ct. 984 (1995) (rescript)); Denneny v. 
Town of Seekonk, 59 Mass. App. Ct. 208, 213 (2003).
72.   See also Massachusetts Broken Stone Co. v. Weston, 430 Mass. 637, 640-41 
n.5 (2000) (reversing 45 Mass. App. Ct. 748 (1998)). 
73.   See SJC No. DAR-15653.
74.   See, e.g. Barbara Rabinovitz, Enlightening the Court: SJC Seeks More Am-
icus Briefs; Bar Responds, Mass. Lawyers Weekly 1, 28-29 (April 9, 2007), 
available at 2007 WLNR 26498013.
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Civil Practice — Scope of attorney-client privilege and work product 
protection at the intersection between law and accounting

Commissioner of Revenue v. Comcast Corp., 453 Mass. 293 (2009)

United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21 (1st Cir. 2009)

Accounting firms now provide a vast array of services. Big Four 
firms’ services range, for example, from auditing to tax advice to 
transactional consulting to litigation support to general business 
consulting in such areas as human resources, risk management, 
internal investigations, and actuarial work.1 Given this breadth of 
services, which could cover virtually any aspect of a company’s or an 
individual’s business, accountants often provide advice that touches 
on legal issues or involves legal interpretation. It is common for law-
yers and accountants to speak at the same corporate meetings and 
to work together on the same transactions or the same litigation. 
Thus, accountants sometimes give “legal” advice or provide litiga-
tion support; lawyers sometimes give “accounting” advice or provide 
accounting services; lawyers hire accountants to assist in providing 
legal advice, and accountants rely on lawyers’ legal work in mak-
ing accounting judgments. Tax advice is one familiar example of 
an intersection between law and accounting. Litigation assessments 
underlying loss contingencies for financial statements are another 
example. There are no doubt countless more.

When a lawyer or client consults an accountant, or exchanges 
information with the accountant, the question often arises whether 
communication among them is privileged or can otherwise be pro-
tected from disclosure. Federal law has long been clear that there 
is no common-law accountant-client privilege,2 and Massachusetts 
courts have not recognized such a privilege.3 There is also no ac-
countant work product doctrine comparable to the federal attorney 
work product doctrine.4 Thus, any protection for the communica-
tions among lawyer, client, and accountant must come from another 
source. A central question is often whether the accountant can be 
viewed as an agent or representative of the lawyer or the client for 

purposes of the attorney-client privilege or the attorney work prod-
uct doctrine.5 Another key question is the purpose of the commu-
nication—was it to enable an attorney to provide legal advice, as is 
required by the attorney-client privilege? Was it in anticipation of 
litigation or for trial, as is required by the attorney work product 
doctrine? Finally, a strain running through tax cases is that privi-
leges, which are normally narrowly construed, should be construed 
even more narrowly when the government’s interest in enforcing tax 
laws is at stake.6 

In 2009, both the Supreme Judicial Court (“SJC”) and the Unit-
ed States Court of Appeals for the First Circuit (“First Circuit”) is-
sued important decisions addressing the scope of privilege and work 
product protection at the intersection between law and accounting. 
The SJC ruled on the scope of privilege and work product protection 
when an accountant gives a corporate attorney tax advice on a con-
templated corporate transaction and on potential litigation arising 
from the transaction. In Commissioner of Revenue v. Comcast Corp.7 
the court held that an outside accountant’s memorandum for an in-
house corporate attorney, analyzing Massachusetts tax law implica-
tions of ways for the corporation to structure a sale of stock, was not 
protected by the attorney-client privilege, but was protected attor-
ney work product. The First Circuit, sitting en banc in United States 
v. Textron, Inc. & Subsidiaries,8 rejected work product protection for 
a public company’s analysis of tax loss contingencies, included in tax 
accrual work papers and provided to an auditor to support corporate 
financial statements. 

Comcast and Textron cover some similar ground. In reaching 
the result in Comcast, the SJC looked to privilege and work-prod-
uct principles established in two influential Second Circuit cases: 

1.   About Deloitte, http://www.deloitte.com/view/en_US/us/About/index.htm 
(last visited May 11, 2010); Ernst &Young, Services, http://www.ey.com/US/en/
Services (last visited May 11, 2010); KPMG, What We Do, http://www.kpmg.
com/ (last visited May 11, 2010); Price Waterhouse Coopers, Services, http://
www.pwc.com/us/en/services/index.jhtml (last visited May 11, 2010).
2.   See, e.g., Couch v. United States, 409 U.S. 322, 335 (1973). Concluding that 
there is no justification for such a privilege where records relevant to income 
tax returns are involved in a criminal investigation or prosecution, the court 
noted that a client can have little expectation of privacy when handing records 
to an accountant, knowing that much of the information will be required to be 
disclosed in a tax return, and the accountant, who has independent obligations 
of disclosure, will be making his own disclosure decisions. Id. 
  Except in criminal proceedings, there is a limited statutory privilege for feder-
ally authorized tax practitioners and their clients. See 26 U.S.C. §7525 (2006). 
As these tax practitioners sometimes function essentially as lawyers, the privi-
lege applies to legal advice, not accounting advice, and confers on tax practitio-
ner-client communications a veil of confidentiality comparable to the attorney-
client privilege. See, e.g., valero Energy Corp. v. United States, 569 F.3d 626, 
630 (7th Cir. 2009). There is an exception for communications in connection 
with promotion of the client’s participation directly or indirectly in a tax shelter. 
26 U.S.C. §7525(b) (2006).

3.   See Matter of a Grand Jury Subpoena, 411 Mass. 489, 492-99 (1992).
4.   See, e.g., United States v. Arthur Young & Co., 465 U.S. 805, 817-18 (1984), 
which involved discovery of a public company’s tax accrual workpapers. The 
court characterized the attorney work product doctrine as founded upon a pri-
vate attorney’s role as the client’s confidential adviser and advocate, whose duty 
is to present the client’s case in the most favorable possible light. In contrast, by 
certifying the public corporation’s financial reports, the independent auditor 
assumes a public responsibility transcending the private client relationship. The 
auditor owes ultimate allegiance to the corporation’s creditors and stockholders, 
and to the investing public. These public obligations to serve as a disinterested 
analyst trump any interest in protecting from discovery the auditor’s interpreta-
tions of the client’s financial statements. Id. 
5.   If the accountant is serving as a testifying or nontestifying expert witness in 
litigation, limited protection might derive from procedural rules.
6.   See, e.g., Arthur Young & Co., 465 U.S. at 816 (doctrine of construing privi-
lege narrowly has particular force in the context of Internal Revenue Service 
investigations, given the “congressional policy choice in favor of disclosure of all 
information relevant to a legitimate IRS inquiry”); Commissioner of Revenue v. 
Comcast Corp., 453 Mass. 293, 304 (2009).
7.   453 Mass. 293 (2009).
8.   577 F.3d 21 (1st Cir. 2009).
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United States v. Kovel9 on attorney-client privilege, and United States 
v. Adlman10 on attorney work product. As part of its work prod-
uct analysis, the SJC cited the panel opinion in Textron,11 which 
was subsequently vacated and withdrawn. In his dissent from the 
en banc opinion, Judge Torruella, the author of the panel opinion, 
accused the majority of abandoning the Second Circuit’s reasoning 
in Adlman. Thus, on the work product issue, Comcast and Textron 
stand in uneasy tension.12 

This comment describes and analyzes the Comcast and Textron 
cases separately, then examines whether they can be reconciled.

ComCast

The Comcast case arose out of an audit of Comcast’s corporate 
excise tax returns by the Massachusetts Department of Revenue 
(“DOR”).13 Comcast’s predecessor, U.S. West, had acquired Con-
tinental Cablevision, Inc., which, through a wholly owned subsid-
iary, owned 11.2 percent of the stock of Teleport Communications 
Group, Inc. (“TCG”).14 The acquisition resulted in an antitrust 
challenge by the federal government, which began on Nov. 5, 1996, 
and was settled on Feb. 28, 1997.15 As part of the settlement, U.S. 
West had to divest itself of the TCG shares.16 

In connection with this forced sale of TCG shares, the executive 
director of U.S. West’s tax department turned to Anthony Ottinger, 
an in-house U.S. West tax attorney, for advice on options for struc-
turing the sale.17 An experienced Colorado tax litigator, Ottinger 
was not familiar with Massachusetts tax law. He retained Arthur 
Andersen LLP (“Andersen”) to advise him on Massachusetts tax law 
pertaining to the choice of vehicle to be used in the sale of TCG 
shares.18 

After receiving Andersen’s advice, U.S. West engaged in a cor-
porate reorganization, which involved creating a Massachusetts 
corporate trust to hold and then sell the TCG shares.19 The trust 
reported a capital gain of approximately $495 million on its federal 
tax return, but claimed the gain was exempt from Massachusetts 
corporate excise tax.20 This led to the DOR audit.

Ottinger retained two Andersen partners to help him interpret 
Massachusetts law.21 The two had each served with DOR, one as a 
senior attorney.22 In January and February, 1997, Ottinger spoke to 

the Andersen partners several times about the best way to structure 
the transaction and about potential litigation risks for each vehicle 
considered. Ottinger asked Andersen to prepare a memorandum de-
scribing the pros and cons of possible structures and assessing the at-
tendant litigation risks.23 The memorandum — ”to the file” — was 
prepared before the corporate reorganization took place.24 Ottinger 
considered all of his communications with Andersen to be privi-
leged and took precautions to protect their confidentiality, includ-
ing sending documents to U.S. West’s law department’s segregated, 
locked files for privileged documents.25

The six documents that later came to be at issue were drafts and 
the final version of Andersen’s memorandum (collectively, the “An-
dersen Memoranda”).26 The Andersen Memoranda contained a de-
tailed analysis of various corporate entities and discussed options 
and attendant litigation risks for the TCG stock sale in light of Mas-
sachusetts law.27 

attoRney-cLient PRiviLege

After reciting the Wigmore text’s “classic formulation” of the 
test for attorney-client privilege,28 and repeating familiar language 
about the importance of the privilege, the court noted that privi-
leges are construed narrowly and observed that narrow construction 
is especially appropriate where information is being withheld from 
the government in a tax enforcement proceeding.29

The court then described Comcast’s burden to establish the ele-
ments of the privilege: “(1) the communications were received from 
a client during the course of the client’s search for legal advice from 
the attorney in his or her capacity as such; (2) the communications 
were made in confidence; and (3) the privilege as to these communi-
cations has not been waived.”30 

Comcast’s privilege claim foundered on the second element.31 
The problem was that the accountant’s involvement defeated con-
fidentiality. The general rule is, of course, that the privilege only 
protects communications between attorney and client. A well-
recognized exception to the rule, however, holds that the privilege 
can shelter communications with a third party if the communica-
tions are necessary to facilitate communication between attorney 
and client.32 The paradigm for this exception is an interpreter who 

9.   296 F.2d 918 (2d Cir. 1961).
10.   134 F.3d 1194 (2d Cir. 1998).
11.   United States v. Textron Inc. & Subsidiaries, 553 F.3d 87 (1st Cir. 2009).
12.   Textron filed a petition for certiorari to the United States Supreme Court 
asserting that the First Circuit’s en banc decision conflicts with the law of eight 
federal courts of appeal, and with many state court decisions, including Com-
cast, but the petition was denied. __ U.S. __ , __ S.Ct. __ , 2010 WL 2025148 
(May 24, 2010).
13.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 294-95 
(2009).
14.   Id. at 295-96.
15.   Id. at 296.
16.   Id.
17.   Id.
18.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 296-97 
(2009).
19.   Id. at 297.
20.   Id. 
21.   Id. at 298-99.
22.   The attorney was precluded from practicing law while employed by Ander-
sen. See SJC Rule 3:07, Canon 3, DR 3-103(A), as appearing in 382 Mass. 777 
(1981). See also SJC Rule 3:07; Mass. R. Prof. Conduct 5.4. The Andersen 

employees testified that they provided tax and planning advice, not legal advice, 
to Ottinger. See Comcast, 453 Mass. at 299 n.13.
23.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 299 (2009).
24.   Id. at 300.
25.   Id.
26.   Id. at 299-300.
27.   Id. at 300. During the DOR’s audit, it issued document requests to which 
the Andersen Memoranda were responsive. Id. Comcast withheld the Memo-
randa on grounds of attorney-client privilege and work product and listed them 
in a privilege log. Id. at 301. Eventually, the DOR filed suit in Superior Court 
to compel production of, inter alia, the Andersen Memoranda. Id. at 294. The 
court upheld Comcast’s privilege and work product claims, and the DOR ap-
pealed. The SJC took the case sua sponte. Id.
28.   “(1) Where legal advice of any kind is sought (2) from a professional legal 
adviser in his capacity as such, (3) the communications relating to that purpose, 
(4) made in confidence (5) by the client, (6) are at his instance permanently 
protected (7) from disclosure by himself or by the legal adviser, (8) except the 
protection be waived.” 8 J. Wigmore, Evidence §2292 (McNaughton rev. ed. 
1961).
29.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 304 (2009).
30.   Id. 
31.   As a threshold matter, however, the court rejected DOR’s argument that 
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translates for an attorney and client who speak different languages.
This was the context for the Supreme Judicial Court’s searching 

analysis of Judge Friendly’s famous opinion, United States v. Kovel,33 
which held that communications to an accountant can fall within 
this exception if the accountant’s presence is necessary or highly 
useful for the effective consultation between attorney and client.34 
Judge Friendly gave the example of an accountant who assists the 
client in relating a complicated tax story to the lawyer.35 The Kovel 
doctrine is limited to accountant assistance in the provision of the 
legal advice, and does not apply if accounting service, not legal ad-
vice, is sought, or if the client is really seeking the accountant’s ad-
vice, not the lawyer’s.36 

In Comcast, the DOR argued that Kovel should not apply, be-
cause Andersen’s services were not needed to translate or interpret, 
to enable Ottinger to understand U.S. West’s situation and provide 
legal advice.37 In addition, U.S. West sought Andersen’s professional 
tax advice rather than legal advice.38

The SJC endorsed the Kovel rule that the privilege should apply if 
the accountant is truly necessary for effective attorney-client consulta-
tion — in other words, if the accountant’s role is closely analogous to 
that of an interpreter. In the court’s formulation: “the Kovel doctrine 
applies only when the accountant’s role is to clarify or facilitate” attor-
ney-client communication.39 

Ottinger, however, retained Andersen to provide advice about 
Massachusetts tax law, not to help him with “comprehending his cli-
ent’s information.”40 And Andersen provided Ottinger with an analysis 
of Massachusetts tax law. Even though the Andersen analysis was criti-
cal in helping Ottinger represent and advise U.S. West in relation to 
the TCG sale, Kovel does not apply where the accountant provides ad-
ditional legal advice to assist the attorney’s provision of legal advice.41 

The court acknowledged that the line between “legal” advice and 
“tax” or “accounting” advice is difficult to draw, but concluded that it 
did not need to draw such a line. “Colorado-based Ottinger was free to 
seek advice on Massachusetts tax law from a Massachusetts attorney, 
where the privilege would apply. Instead, he sought advice on Mas-
sachusetts tax law from Massachusetts accountants, where no privilege 
applies.”42 Ottinger and his client had to accept the consequences.43 

woRk PRoDuct DoctRine

Having concluded that the attorney-client privilege did not 

apply, the court turned to the work product doctrine. The result was 
one of the SJC’s most comprehensive opinions on work product—an 
opinion that cites liberally to federal work product authority. First, 
the court decided that it should evaluate Comcast’s claim under 
Rule 26(b)(3) of the Rules of Civil Procedure, rather than the nar-
rower Rule 14(a)(5) of the Rules of Criminal Procedure.44

The court embarked on a general discussion of the doctrine, not-
ing in particular that it protects from discovery documents prepared 
by a party’s representative in anticipation of litigation. The court 
noted that Comcast bears the burden of establishing that the An-
dersen Memoranda were prepared in anticipation of litigation.45 If 
Comcast meets that burden, then the DOR bears the burden of 
showing a substantial need for the Memoranda and that DOR can-
not obtain the substantial equivalent of the Memoranda without 
undue hardship.46 Also, if the Memoranda contain “opinion” work 
product — such as attorney mental impressions, opinions, legal 
theories, and conclusions — the DOR must make a far stronger 
showing of necessity and unavailability by other means.47

The main focus of the court’s discussion was whether the Memo-
randa were prepared “in anticipation of litigation.” Relying on the 
Second Circuit’s seminal Adlman case, the court identified two tests 
developed in the case law: “(1) whether the documents are prepared 
primarily or exclusively to assist in litigation--a formulation that 
would potentially exclude documents containing analysis of expect-
ed litigation, if their primary, ultimate, or exclusive purpose is to as-
sist in making the business decision and (2) whether the documents 
were prepared because of existing or expected litigation — a formu-
lation that would include such documents, despite the fact that their 
purpose is not to assist in litigation.”48 The SJC adopted the second 
test — the “because of” test.49 “[A] document is within the scope of 
the rule if, in light of the nature of the document and the factual 
situation in the particular case, the document can be fairly said to 
have been prepared because of the prospect of litigation.”50 

The DOR argued that the Andersen Memoranda failed the test 
because they were written to avoid the prospect of litigation and 
because Ottinger’s “conclusory assertions” did not demonstrate a 
specific prospect of litigation.51 The court disagreed, concluding 
that a “litigation analysis prepared so that a party can make an in-
formed business decision” can fall within the “because of” test.52 
Ottinger submitted an affidavit stating that “his concern focused on 

there was no evidence that confidential information passed in the communica-
tions from U.S. West to Ottinger. The court ruled that, even though the in-
formation communicated was not confidential, the privilege can apply if the 
communication was made in confidence. Comcast, 453 Mass. at 305.
32.   Id. at 307-08.
33.   296 F.2d 918 (2d Cir. 1961). The Kovel rule has been widely followed. See, 
e.g., Cavallaro v. United States, 284 F.3d 236, 247 n.6 (1st Cir. 2002) (assum-
ing, without deciding, that the First Circuit would follow Kovel, and collecting 
cases that follow Kovel).
34.   Kovel, 296 F.2d at 922.
35.   Id.
36.   Kovel, 296 F.2d at 922. The court also observed in Kovel that a mere agency 
relationship between attorney and accountant does not necessarily suffice to 
preserve the privilege for communications between client and accountant, and 
an attorney cannot preserve the privilege merely by placing the accountant on 
his payroll. Id. at 921. 
37.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 308-09 
(2009).
38.   Id. at 310-11.

39.   Id. at 308. 
40.   Id. at 309.
41.   Id. at 308-09.
42.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 311 (2009).
43.   Id. at 311.
44.   Id. at 313-14. The court ruled that the DOR had waived its argument 
that the criminal rules should apply because the DOR first raised the argu-
ment in its motion for reconsideration of the Superior Court judge’s denial of 
the DOR’s motion to compel, filed 14 months after the original order. The SJC 
was unmoved by the DOR’s argument that it was seeking reconsideration of 
an interlocutory order. Failure to raise the argument in the motion to compel 
constituted a waiver that the motion to reconsider could not repair. 
45.   Comcast, 453 Mass. at 315.
46.   Id.
47.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 314-15 (2009).
48.   Id. at 316 (citations and internal quotations omitted).
49.   Id. at 316-17
50.   United States v. Adlman, 134 F.3d 1194, 1202 (2d Cir. 1998) (citations 
and internal quotations omitted) (emphasis in original). The “because of” 



Case Comments / 296Case Comments / 297

the reasonable possibility that the [DOR] would challenge any non-
payment of Massachusetts taxes in light of the substantial capital 
gains realized by U.S. West.”53 The Memoranda discussed “the pros 
and cons of the various planning opportunities and the attendant 
litigation risks.”54 Therefore, the purpose of the Memoranda was “‘to 
inform a business decision which turns on the party’s assessment of 
the likely outcome of litigation expected to result from the transac-
tion.’”55 

The court then offered an observation framed as a “but for” test 
of causation: the Memoranda “or their substantial equivalent would 
not have been prepared ‘irrespective of the prospect of litigation.’”56 
The Memoranda thus were prepared “because of” “the reasonable 
possibility of litigation” with the DOR.57 

Having finished discussing the “anticipation of litigation” re-
quirement, the court last discussed whether the DOR had made 
a showing sufficient to overcome the work product protection. The 
court concluded that the Memoranda were opinion work product, 
a position the DOR did not dispute.58 The court decided that it 
did not need to reach the question whether opinion work product 
receives absolute protection; the DOR had not shown that this case 
presented the “singular instance” where disclosure of opinion work 
product might be warranted.59 

anaLysis oF ComCast

Attorney-client privilege

The SJC’s Comcast analysis draws an important line defining how 
the attorney-client privilege applies to communications in which an 
accountant participates. The court accepted the Kovel principle that 
the privilege can apply if the accountant is needed to clarify or fa-
cilitate attorney-client communication, but the court rejected the 
argument that the privilege should apply whenever the accountant’s 
advice is necessary to enable the attorney to provide legal advice to 
the client.60 Furthermore, the court’s analysis makes clear that Kovel 
does not apply if the accountant is providing legal advice to the at-
torney and suggests that Kovel may only apply if the accountant’s 
participation is necessary for the attorney to comprehend the client’s 
factual situation. 

The Comcast opinion raises several issues for the attorney-client 
privilege: 
1. The accountant must be needed to “clarify or facilitate” attor-

ney-client communication.62 This might occur, for example, if 
the accountant is needed to enable the attorney to understand 

some aspect of the client’s business or the accountant is needed 
to help the client understand what the attorney is saying. Is the 
key feature the accountant’s special accounting knowledge and 
expertise, or is it enough that the accountant has an advantage 
as a communicator? For example, would Kovel apply only if the 
accountant’s expertise must be put into play because, say, the 
accountant has a special understanding of the client’s finances? 
Or is it enough if the accountant — because of familiarity with 
the client or superior communication skills — simply “knows 
how to talk to” the client better than the attorney does? What 
if the attorney is a perfectly fine communicator, but the ac-
countant is the client’s long-term, trusted adviser who under-
stands the client’s business and can help the client interpret and 
use the attorney’s advice? Is the accountant then “necessary” 
to “facilitate” communication? Given the narrow construction 
granted to evidentiary privileges, courts are likely to apply the 
attorney-client privilege only when the accountant’s account-
ing expertise, or the attorney’s lack of accounting expertise, 
makes it necessary to use the accountant as an intermediary. 

2. A related issue is the relevance of the client’s having available 
in-house accounting expertise. Suppose that the client has 
no employee with the accounting expertise needed to explain 
the client’s accounting issues to the attorney. That should be 
a strong argument for preserving the privilege if the client or 
the attorney hires an outside accountant to function as an in-
termediary. On the other hand, if the client has an in-house 
person, such as a comptroller, who could provide the needed 
accounting information to the attorney, can an outside accoun-
tant ever be necessary to clarify or facilitate the attorney-client 
communication? Again this raises questions about whether the 
in-house and outside accountants’ abilities as communicators 
should be a factor. Also, should it matter how busy the in-house 
accountant is — i.e., if the comptroller is too busy with other 
tasks to assist the attorney, could that make it “necessary” to 
hire the outside accountant? 

3. Comcast involved an accounting firm hired to provide an in-
house attorney with what amounted to an accountant’s legal 
memorandum to help the attorney interpret Massachusetts tax 
law. The Andersen partners, it appears, were virtually prac-
ticing law, and they were retained to help the in-house attor-
ney perform a legal analysis.63 This is an extreme case of an 

formulation has been adopted by the majority of federal circuit courts to decide 
the issue. See, e.g., United States v. Roxworthy, 457 F.3d 590, 593-94 (6th Cir. 
2006); In re. Grand Jury Subpoena (Mark Torf/Torf Envtl. Mgt.), 357 F.3d 900 
(9th Cir. 2004); Maine v. United States Dep’t of Interior, 298 F.3d 60 (1st Cir. 
2002); Adlman, 134 F.3d at 1202; Nat’l Union Fire Ins. Co. v. Murray Sheet 
Metal Co., Inc., 967 F.2d 980, 984 (4th Cir. 1992); Simon v. G.D. Searle & Co., 
816 F.2d 397, 401 (8th Cir. 1987); Senate of Puerto Rico v. United States Dep’t. 
of Justice, 823 F.2d 574, 586 n.42 (D.C. Cir. 1987); Binks Mfg. Co. v. Nat’l 
Presto Indus., Inc., 709 F.2d 1109, 1118-19 (7th Cir. 1983); In re. Grand Jury 
Proceedings, 604 F.2d 798, 803 (3d Cir. 1979). But see, e.g., United States v. El 
Paso Co., 682 F.2d 530, 543 (5th Cir. 1982), cert. denied, 466 U.S. 944 (1984). 
See the discussion of United States v. Textron, 557 F.3d 21 (1st Cir. 2009), infra.
51.   Comcast, 453 Mass. at 317-18.
52.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 318 (2009) 
(citing Adlman, 134 F.3d at 1197). 

53.   Comcast, 453 Mass. at 318.
54.   Id.
55.   Id. (quoting Adlman, 134 F.3d at 1197).
56.   Comcast, 453 Mass. at 318-19 (quoting United States v. Textron Inc. & 
Subsidiaries, 553 F.3d 87 (1st Cir. 2009) (work product protects tax accrual 
workpapers where “function of the documents was to analyze litigation”), rev’ d 
en banc, 577 F.3d 21 (1st Cir. 2009).
57.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 319 (2009).
58.   Id. at 319.
59.   Id.
60.   Id. at 308-09.
61.   Id.
62.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 308-09 
(2009).
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accountant operating at the law end of the law/fact spectrum. 
It is easy, however, to imagine much more blurred cases. For 
example, suppose that the accountant serves as auditor and 
transactional consultant to the client and is asked to provide 
the client’s attorney with a memorandum analyzing potential 
structures for a divestiture and potential litigation consequenc-
es. The purpose of the memorandum is to enable the attorney 
to provide the client with legal advice. In the memorandum, 
the accountant describes the facts in detail — learned through 
the accountant’s auditing and consulting activities—but also 
includes an analysis of those facts under Massachusetts tax 
law. Would the accountant’s memorandum — apart from the 
tax law analysis —be privileged under Comcast? Probably. It 
would be necessary to clarify or facilitate attorney-client com-
munication. Would the presence of the accountant’s tax law 
analysis destroy that privilege? The tax law analysis might have 
clarified or facilitated attorney-client communication, but the 
privilege claim could still be vulnerable to the argument that 
the accountant’s legal analysis was not necessary to clarify or 
facilitate the attorney-client communication; to communicate 
effectively with the client, all the lawyer should have needed 
was the factual portion of the memorandum. That said, how-
ever, the tax law analysis would likely be inseparable from the 
factual discussion, so that the entire memorandum should be 
considered privileged.

Attorney Work Product

As to the work product doctrine, Comcast is one of the SJC’s 
most fully developed opinions. Throughout its analysis, the court 
confirmed that it will look to federal authority for guidance as to 
the scope of the work product doctrine. While a number of prin-
ciples articulated by the SJC were not new under federal law, the 
SJC had never before adopted them. The most important of these 
was the court’s adoption of the “because of” litigation test to deter-
mine whether a document was prepared “in anticipation of litiga-
tion.”64 As the Comcast opinion states expressly, application of this 
test means that work product protection can extend to documents 
that were not prepared to assist in litigation, such as documents 
prepared to assist in a business decision.64 More specifically, work 
product protection can apply to documents prepared to help struc-
ture a transaction in the face of reasonably possible regulatory action 
or reasonably possible litigation in court. After Comcast, it is not 
entirely clear that the court would insist upon a “but for” test for 
causation, but conservative advice would assume that such a test 

does apply. In any event, nothing in Comcast changes the familiar 
principle that documents prepared in the ordinary course of busi-
ness are not prepared in anticipation of litigation.66 

The “accountant as interpreter” and the law/fact issues that the 
SJC raised in rejecting Comcast’s claim of attorney-client privilege 
had an entirely different impact in the court’s work product anal-
ysis. So long as the accountant is a “representative” of the client 
under Rule 26(c)(3),67 and the putative work product was prepared 
because of litigation, the protection should apply. Indeed, the court 
observed in Comcast that the Andersen Memoranda were opinion 
work product—a point that the DOR did not dispute.68 This makes 
clear that heightened, opinion work product protection may apply if 
a non-lawyer representative of a client, in anticipation of litigation, 
gives opinions and draws conclusions on legal issues. This ruling was 
not a surprise. Rule 26(c)(3) grants heightened protection to “mental 
impressions, conclusions, opinions, or legal theories … concerning 
the litigation,” regardless whether they are the opinions of an attor-
ney or instead are offered by an “other representative” of the party.69 
But the SJC had not made this point explicitly before.

United states v. textron, inC.
In Textron, the en banc majority, in an opinion written by Judge 

Boudin,70 laid out its view of the question as “whether the attor-
ney work product doctrine shields from an IRS summons ‘tax ac-
crual work papers’ prepared by lawyers and others in Textron’s Tax 
Department to support Textron’s calculation of tax reserves for its 
audited corporate financial statements.”71 The key question was 
whether these work papers were prepared “in anticipation of litiga-
tion or for trial” as required by the work product doctrine or instead 
were prepared in the ordinary course of business. 

In describing the tax accrual work papers, the majority relied in 
part upon the Supreme Court’s opinion in United States v. Arthur 
Young & Co.,72 in which the Court refused to recognize an “accoun-
tant work product” doctrine that would prevent discovery of tax 
accrual work papers such as those at issue in Textron.73 The Textron 
majority observed that, as a publicly traded company, Textron was 
required to have public financial statements certified by an indepen-
dent auditor.74 The financial statement would require calculation of 
reserves for contingent tax liability, which would entail estimates 
of potential liability through challenges by the IRS.75 As back up 
for the reserves in the financial statements, work papers would have 
to be prepared explaining the estimates to the auditor.76 In short, 
although the majority recognized that financial statements would 
typically disclose only the total reserve and not the individual tax 

63.   The court did not declare the Andersen partners’ activities to be unauthor-
ized practice of law. See SJC Rule 3:07; Mass. R. Prof. Conduct 5.5. But, the 
court’s desire to protect the legal profession appears to have been a motivating 
factor in its decision to deny privileged status to the Andersen memoranda and 
to suggest that Comcast could have preserved privilege by hiring a Massachu-
setts attorney. Comcast, 453 Mass. at 311.
64.   Comcast, 453 Mass. at 316-17.
65.   Id. at 316.
66.   See, e.g., Hickman v. Taylor, 329 U.S. 495, 510 n.9 (1947); United States v. 
Textron, Inc. & Subsidiaries, 577 F.3d 21, 25-26, 29-30 (1st Cir. 2009); Maine 
v. United States Dep’t of Interior, 298 F.3d 60, 70 (1st Cir. 2002). See also Fed. 
R. Civ. P. 26, advisory committee’s note (1970) (“Materials assembled in the 
ordinary course of business, or pursuant to public requirements unrelated to 
litigation, or for other nonlitigation purposes are not under the qualified im-
munity provided by this subdivision”). 

67.   The DOR did not dispute that the Andersen partners were a party’s “repre-
sentatives.” Comcast, 453 Mass. at 315. 
68.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 319 (2009).
69.   Mass. R. Civ. P. 26(b)(3) & Reporter’s Note (“discovery, except in ex-
tremely unusual circumstances, may not be had of an attorney’s mental im-
pressions and similar intellectual work-product. This protection applies also to 
‘other representative[s] of a party,’ provided their work relates to litigation”).
70.   Chief Judge Lynch and Judge Howard joined in the majority. Judges Tor-
ruella and Lipez dissented.
71.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 22 (1st Cir. 
2009).
72.   465 U.S. 805 (1984)
73.   Id. at 812-13.
74.   Textron, 577 F.3d at 22.
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items forming the basis of the reserve,77 the majority viewed the 
work papers as prepared to comply with the laws applicable to pub-
lic companies and therefore as prepared in the ordinary course of 
business.78 

It was undisputed that Textron’s “immediate purpose” in prepar-
ing the work papers “was to establish and support the tax reserve 
figures for the audited financial statements.”79 The work papers, 
however, were indisputably about potential litigation with the IRS. 
They included a spreadsheet containing three types of information: 
(1) a list of areas where, according to Textron’s counsel, the law is 
unclear and therefore may be subject to IRS dispute, (2) counsel’s 
percentage estimates of Textron’s chances of prevailing in litigation 
with the IRS, and (3) dollar amounts reserved to reflect the possibil-
ity that Textron might not prevail.80 

The district court found that the work papers were created be-
cause of the prospect of litigation:

[I]t is clear that the opinions of Textron’s counsel and 
accountants regarding items that might be challenged 
by the IRS, their estimated hazards of litigation per-
centages and their calculation of tax reserve amounts 
would not have been prepared at all “but for” the fact 
that Textron anticipated the possibility of litigation 
with the IRS … . Thus, while it may be accurate to say 
that the workpapers helped Textron determine what 
amount should be reserved to cover any potential tax 
liabilities and that the workpapers were useful in ob-
taining a “clean” opinion from E & Y regarding the 
adequacy of the reserve amount, there would have been 
no need to create a reserve in the first place, if Textron 
had not anticipated a dispute with the IRS that was 
likely to result in litigation or some other adversarial 
proceeding.81 

On appeal, the majority noted that the district court did not find 
the papers were created “for use” in litigation, and stated that such a 
finding, if made, would have been clearly erroneous.82 The majority 
found no credible record evidence that the papers would have been 
useful in litigation. 83 In the court’s view, “[a]ny experienced litigator 
would describe the tax accrual work papers as tax documents and 
not as case preparation materials.”84 It was a legal question whether 
the papers were protected work product.85 

The majority went on to examine the history of the attorney 
work product doctrine and, in so doing, made a number of broad 
statements about the doctrine’s scope. For example, discussing Fed-
eral Rule of Civil Procedure 26, the majority stated: “The phrase … 
‘prepared in anticipation of litigation or for trial’ did not, in the ref-
erence to anticipation, mean prepared for some purpose other than 
litigation: it meant only that the work might be done for litigation 
but in advance of its institution.”86 The majority continued: “It is not 
enough to trigger work product protection that the subject matter 
of a document relates to a subject that might conceivably be liti-
gated. Rather, as the Supreme Court explained, ‘the literal language 
of [Rule 26(b)(3)] protects materials prepared for any litigation or 
trial as long as they were prepared by or for a party to the subse-
quent litigation.’”87 Similarly, the court stated that materials do not 
become work product merely because they were prepared by lawyers 
and involve legal thinking.88 

The majority concluded that the tax accrual papers lacked the 
“touch and feel” of what an experienced trial lawyer would recog-
nize as materials prepared for a current or possible lawsuit.89 “A set 
of tax reserve figures, calculated for purposes of accurately stating 
a company’s financial figures, has in ordinary parlance only that 
purpose: to support a financial statement and the independent au-
dit of it.”90 The court observed that the only other Circuit Court 
of Appeals to address the work product issue for tax accrual work 
papers had reached a similar conclusion.91 The court distinguished 
other cases affording broader work product protection as involving 
“documents unquestionably prepared for use in potential litigation 
if and when it should arise.”92 By contrast, there was “no evidence” 
that Textron’s work papers “were prepared for such a use or would in 
fact” be useful to Textron in conducting litigation.93

Finally, the majority concluded that denying work product status 
to the Textron work papers would not undermine the policies sup-
porting the work product doctrine. Because the tax accrual work 
papers had to be prepared (and prepared accurately) regardless of the 
possibility of litigation, sound litigation preparation would not be 
discouraged by denying the papers special protection.94 In addition, 
permitting “IRS access [to the work papers] serves the legitimate, 
and important, function of detecting and disallowing abusive tax 
shelters.”95 

In dissent, Judge Torruella argued that the majority had not 

75.   Id. at 22-23.
76.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 22-23 (1st Cir. 
2009). 
77.   Id. at 23.
78.   Id. at 30.
79.   Id. at 25.
80.   United States v. Textron, Inc., 502 F.Supp.2d 138, 142-43 (D.R.I. 2007). 
81.   Id. at 150.
82.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 27 (1st Cir. 
2009).
83.   Id. at 28. The majority was frank, however, about the potential utility of the 
work papers for the IRS: “As the Supreme Court explained in Arthur Young, tax 
accrual work papers provide a resource for the IRS, if the IRS can get access to 
them, by ‘pinpoint[ing] the “soft spots” on a corporation’s tax return by high-
lighting those areas in which the corporate taxpayer has taken a position that 
may, at some later date, require the payment of additional taxes’ and providing 
‘an item-by-item analysis of the corporation’s potential exposure to additional 
liability.’” Id. at 23 (quoting United States v. Arthur Young & Co., 465 U.S. 

805, 813 (1984)).
84.   Textron, 577 F.3d at 28.
85.   Id.
86.   Id. at 29 (emphasis in original).
87.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 29 (1st Cir. 
2009) (quoting Federal Trade Commission v. Grolier Inc., 462 U.S. 19, 25 
(1983)) (emphasis added in Textron).
88.   Textron, 577 F.3d at 29-30.
89.   Id. at 30.
90.   Id.
91.   Id. (citing United States v. El Paso Co., 682 F.2d 530, 543 (5th Cir. 1982), 
cert. denied, 466 U.S. 944 (1984)). The El Paso court, however, applied the re-
quirement that the prospect of litigation be the primary motivating purpose 
behind creation of the document. See Textron, 577 F.3d at 30.
92.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 30 (1st Cir. 
2009).
93.   Id. 



300 / Massachusetts Law Review Case Comments / 300Case Comments / 301

followed governing First Circuit precedent established in Maine v. 
United States Dep’t of Interior,96 a 2002 case that followed the Sec-
ond Circuit’s influential reasoning in United States v. Adlman.97 Ac-
cording to the dissent, in Maine, the court had adopted the test that, 
to qualify for work product protection, a document must have been 
prepared “because of” litigation, and had rejected the requirement 
that litigation be the “primary motivating purpose” for preparing 
the document.98 In Judge Torruella’s view, the Textron majority, by 
adopting the “prepared for use in possible litigation” test, was adopt-
ing “an even narrower variant” of the “primary motivating purpose” 
test.99

The dissent characterized the majority as having adopted a bad 
rule, both inconsistent with the language of Rule 26 and tending 
to jeopardize attorney mental impressions.100 The result, according 
to the dissent, will be reluctance by corporate attorneys to put in 
writing the kind of detailed information contained in the Textron 
work papers.101 Moreover, the dissent accused the majority of ignor-
ing ancillary documents supporting the tax accrual work papers—
notes and memoranda written by Textron’s in-house attorneys opin-
ing about which items should be on the spreadsheet and how much 
should be reserved.102 The dissent argued that these too would have 
to be disclosed to the IRS.103 Moving beyond the realm of tax ac-
crual workpapers, the dissent argued that, after Textron, documents 
analyzing anticipated litigation, but prepared to assist in a business 
decision, will no longer be protected in the First Circuit.104 

Finally, examining the facts as the dissent believed them to have 
been found by the district court, the dissent argued that the work-
papers had indeed been prepared because of the prospect of litiga-
tion.105 The workpapers would not have been prepared in essentially 
similar form but for the prospect of litigation, and therefore they 
deserved protection regardless whether they were prepared in the 
ordinary course of business.106 

anaLysis oF textron

The main disagreement between the majority and the dissent in 
Textron arose because a document created in the “ordinary course 
of business” may also have been created “because of litigation.” The 
disagreement largely turned on interpretation of the First Circuit’s 

94.   Id. at 30-31.
95.   Id. at 31. 
96.   298 F.3d 60, 70 (1st Cir. 2002).
97.   134 F.3d 1194 (2d Cir. 1998).
98.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 32-33 (1st Cir. 
2009) (Torruella, J., dissenting).
99.   Id. at 32 (Torruella, J., dissenting). 
100.   Id. at 34-38 (Torruella, J., dissenting).
101.   Id. (Torruella, J., dissenting).
102.   Id. at 37 (Torruella, J., dissenting).
103.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 37 (1st Cir. 
2009) (Torruella, J., dissenting).
104.   Id. at 37-38 (Torruella, J., dissenting).
105.   Id. at 40-41 (Torruella, J., dissenting).
106.   Id. at 42 (Torruella, J., dissenting)
107.   298 F.3d 60 (1st Cir. 2002).
108.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 26 (1st Cir. 
2009).
109.   Id. at 32 (Torruella, J., dissenting)

prior decision in Maine v. Department of the Interior.107 The Textron 
majority purported to follow Maine;108 the dissent argued that the 
majority was silently overruling Maine.109 

In Maine,110 the First Circuit had rejected the requirement that 
the prospect of litigation be the primary motivating factor behind 
preparation of the document.111 Instead, the First Circuit embraced 
the Second Circuit’s reasoning from Adlman and adopted the re-
quirement that the document be prepared because of the prospect of 
litigation.112 The First Circuit quoted broadly from Adlman, includ-
ing passages that endorsed extending work product protection to 
“dual purpose” documents that were prepared because of litigation, 
but whose principal purpose is to influence a business decision.113 
The First Circuit also quoted Adlman’s articulation of the “ordinary 
course of business” rule: “The Adlman court emphasized that the 
‘because of ’ standard does not protect from disclosure ‘documents 
that are prepared in the ordinary course of business or that would 
have been created in essentially similar form irrespective of the liti-
gation.’ This is true even if the documents aid in the preparation of 
litigation.”114 

Note that the Maine/Adlman formulation of the “ordinary course 
of business” rule was phrased disjunctively: the “because of” test is 
inapplicable if the documents were prepared in the ordinary course 
or if they would have been created in similar form irrespective of the 
litigation. This could imply that a document created in the ordinary 
course of business can never be protected attorney work product, 
even if the document would not have been created in an essentially 
similar form irrespective of litigation. In that sense, the “ordinary 
course of business” rule would be an exception to the “because of” 
test. On the other hand, the courts may not have intended to iden-
tify two categories of documents that would always fail the “because 
of” test. The courts may have intended simply to identify two il-
lustrative categories that would generally fail the test. In that sense, 
the “ordinary course of business” rule would not be a hard and fast 
exception to the “because of” principle.

The Textron majority and dissent both acknowledged that the 
“ordinary course of business” rule is deeply ingrained in work prod-
uct jurisprudence,115 but they disagreed on the rule’s application to 
the “dual purpose” documents at issue in the case. The majority’s 

110.   Maine arose under the Freedom of Information Act, which exempts from 
disclosure “inter-agency or intra-agency memorandums or letters which would 
not be available by law to a party other than an agency in litigation with the 
agency.” 5 U.S.C. §552(b)(5) (2006). In NLRB v. Sears, Roebuck & Co., 421 
U.S. 132, 149, 154 (1975), the Supreme Court read this exemption to protect 
from disclosure documents that normally are privileged against civil discovery, 
including those protected by attorney-client privilege or the work product doc-
trine. In Maine, the U.S. Department of the Interior raised work product claims 
as grounds for invoking the exemption, but the First Circuit held that the De-
partment had not created a sufficient record to sustain the work product claims 
for the claims that Maine pressed on appeal. 298 F.3d at 66-70.
111.   The Fifth Circuit has long applied a “primary motivating purpose” test. 
See, e.g., United States v. El Paso Co., 682 F.2d 530, 542 (5th Cir. 1982) (“’Lit-
igation need not be imminent ... as long as the primary motivating purpose 
behind the creation of the document was to aid in possible future litigation’”) 
(quoting United States v. Davis, 636 F.2d 1028, 1040 (5th Cir. 1981)).
112.   Maine v. United States Dep’t of Interior, 298 F.3d 60, 68-69 (1st Cir. 
2002).
113.   Id. at 68 (quoting United States v. Adlman, 134 F.3d 1194, 1197-98, 1202 
(2d Cir. 1998)).
114.   Maine, 298 F.3d at 70 (quoting Adlman, 134 F.3d at 1202) (citations 
omitted).
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position was that the Textron workpapers fell within the rule be-
cause a public company is required to create and disclose audited 
financial statements in the ordinary course, and creation of the 
workpapers was a necessary adjunct to that process.116 

The Textron dissent, on the other hand, took the position that 
a document created in the ordinary course of business can be pro-
tected work product if the document was created because of litiga-
tion — that is, if the document would not have been created in an 
essentially similar form irrespective of litigation.117 In that sense, the 
“ordinary course” rule was not really an exception to the “because 
of” rule. “[C]orrectly formulated, this exception should be under-
stood as simply clarifying the rule that dual purpose documents are 
protected, though ‘there is no work-product immunity for docu-
ments prepared in the regular course of business rather than for pur-
poses of the litigation.’”118 “Under the majority’s interpretation, the 
exception swallows the rule protecting dual purpose documents.”119

If, as the dissent argued, the “ordinary course of business” rule 
must yield when a document was created because of litigation, then 
the dissent was probably correct that the Textron majority’s out-
come was inconsistent with Maine and Adlman. In Adlman, the IRS 
sought a memorandum prepared by a taxpayer’s outside accounting 
firm at the request of the taxpayer’s attorney to evaluate tax and 
litigation consequences of a proposed corporate reorganization ex-
pected to provoke IRS challenges. The Second Circuit stated:

We hold that a document created because of anticipat-
ed litigation, which tends to reveal mental impressions, 
conclusions, opinions or theories concerning the liti-
gation, does not lose work-product protection merely 
because it is intended to assist in the making of a busi-
ness decision influenced by the likely outcome of the 
anticipated litigation. Where a document was created 
because of anticipated litigation, and would not have 
been prepared in substantially similar form but for the 
prospect of that litigation, it falls within Rule 26(b)
(3).120

The Textron majority suggested that the workpapers would have 
been created—indeed, had to be created and to contain the same 
accurate information—regardless whether there was a prospect of 
litigation.121 That, however, does not meet the Adlman test. Perhaps 

Textron would have had to prepare the same type of document—tax 
accrual workpapers—regardless of the specific prospects of litiga-
tion with the IRS, but those workpapers quantified specific litiga-
tion risks, and the workpapers would not have been substantially 
similar if the risks of litigation were different. One might surmise 
that the Textron majority interpreted the Adlman court’s phrase 
“substantially similar form” literally—to mean “form”—when the 
Adlman court likely meant “prepared with substantially similar con-
tent.” If the “because of” test relates only to a document’s “form” or 
“type,” then the test does very little to protect the “dual purpose” 
documents with which the Adlman court was concerned. 

This type of concern explains the Textron dissent’s argument that 
the majority misapplied the “because of” test and adopted a stan-
dard inconsistent with Maine and Adlman — one that would leave 
many more documents unprotected than would the Adlman court’s 
standard. Moreover, the dissent was correct that the “prepared for 
use in potential litigation” language of the Textron majority sounds 
like a test based on the purpose of preparing the document, the 
very type of test rejected in Maine.122 And it was curious that the 
only time the Textron majority mentioned the “because of” test 
was in summarizing the decision of the district court, the decision 
ultimately reversed on appeal.123 Thus, one reading of the Textron 
decision is that, contrary to the majority’s assertion that it followed 
Maine, Textron actually overruled Maine and adopted a purpose-
based test that is at odds with the overwhelming majority of federal 
appellate decisions.

ReconciLing textron with maine anD adlman

Nevertheless, there are at least two ways of reconciling Textron 
with Maine and Adlman, thereby preserving the “because of” test.

Ordinary Course of Business

First, Textron might mean that documents prepared in the or-
dinary course of business can never be protected work product. 
That position is consistent with seemingly unequivocal language 
in some cases and treatises,124 and would explain the different out-
comes in Textron and Adlman. The ordinary course rule applies to 
the routinely-prepared Textron workpapers, but not to the Adlman 
memorandum analyzing a proposed corporate reorganization. On 
the other hand, if this is what Textron means, then a large body 

115.   As the Textron majority put it, “[e]ven if prepared by lawyers and reflect-
ing legal thinking, ‘[m]aterials assembled in the ordinary course of business, or 
pursuant to public requirements unrelated to litigation, or for other nonlitiga-
tion purposes are not under the qualified immunity provided by this subdivi-
sion.’ Fed. R. Civ. P. 26 advisory committee’s note (1970). Accord Hickman v. 
Taylor, 329 U.S. 495, 510 n.9 (1947) (quoting English precedent that ‘[r]eports 
... if made in the ordinary course of routine, are not privileged’).” United States 
v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 30 (1st Cir. 2009). See id. at 42 
(Torruella, J., dissenting).
116.   Id. at 31-32.
117.   Id. at 41 (Torruella, J., dissenting).
118.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 42 (1st Cir. 
2009) (Torruella, J., dissenting) (quoting C.A. Wright & A.R. Miller, Fed-
eral Practice & Procedure, §2024 (2d ed. 2009) (emphasis added in Tex-
tron)).
119.   Id. (Torruella, J., dissenting).
120.   United States v. Adlman, 134 F.3d 1194, 1195 (2d Cir. 1998) (emphasis 
added). See Maine v. United States Dep’t of Interior, 298 F.3d 60, 70 (1st Cir. 
2002).
121.   Textron, 577 F.3d at 22-23, 31.

122.   Maine, 298 F.3d at 68.
123.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 26 (1st Cir. 
2009).
124.   See, e.g., United States v. Roxworthy, 457 F.3d 590, 593-94 (6th Cir. 
2006) (asking “when documents can be said to have been created because of the 
prospect of litigation,” the court stated: “It is clear that documents prepared in 
the ordinary course of business, or pursuant to public requirements unrelated 
to litigation, or for other nonlitigation purposes, are not covered by the work 
product privilege”); E.S. Epstein, The Attorney-Client Privilege & The 
Work-Product Doctrine at 881 (5th ed. 2007) (“It is clear that documents 
which are prepared in the ordinary course of business, even if some litigation 
then results concerning that business practice, are not work-product protect-
ed”). Cf. 8 C.A. Wright, A.R. Miller, & R.J. Marcus, Federal Practice & 
Procedure §2024 at 343-46 (2d ed. 1994) (reciting the “because of” test, but 
then stating that “the converse of this is that even though litigation is already 
in prospect, there is no work product immunity for documents prepared in the 
regular course of business rather than for purposes of the litigation”). But cf. 6 
Moore’s Federal Practice 3D §26.70[3][a] at 26-443 (3d ed. 2009) (“Regu-
lar course of business and in anticipation of litigation are not always mutually 
exclusive and dichotomous fields”).
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of dual purpose documents may go without work product protec-
tion.125 Board of directors’ meeting minutes, for example, are regu-
larly prepared—typically required by law to be prepared—and it is 
not unusual for board meetings to include lawyers’ presentations 
about anticipated or actual litigation. If a set of ordinary minutes 
records the lawyer’s assessment of litigation strategy or prospects, 
that portion of the minutes was created “because of” litigation—the 
minutes would have been different if there had been no litigation—
but would not be protected work product. The only protection for 
the lawyer’s assessment would be attorney-client privilege, and only 
if privilege requirements were otherwise met. 

Balancing Test

Second, Textron might permit documents prepared in the or-
dinary course to receive work product protection, but only if they 
meet a special test: The work product doctrine at its core applies to 
documents prepared (primarily?) for use in actual or potential liti-
gation or for trial. It also applies to other documents if they would 
not have been prepared with substantially similar form and content 
but for the prospect of litigation; provided, however, that for non-
core documents prepared in the ordinary course, the court should 
also apply a balancing test, taking into account (1) how useful the 
document would be to the creating party in ensuing litigation, (2) 
the extent of the potential adversary’s need for disclosure, and (3) 
whether public policy favors one side or the other. 

Usefulness in litigation

Although the majority did argue that the workpapers were not 
prepared for use in potential litigation, the court also repeatedly ar-
gued that the workpapers would not be useful in litigation. Useful-
ness as a criterion potentially permits a distinction between Adlman 
and Maine on the one hand and Textron on the other. In Adlman, 
the document at issue was an analytical memorandum prepared by 
the taxpayer’s accountants at the request of the taxpayer’s attorney 
to evaluate tax and litigation consequences of a proposed corporate 
reorganization.126 The accountants’ memorandum was not of a type 
routinely created in the ordinary course, and one could easily imag-
ine that the taxpayer’s attorneys would find it useful in case prepara-
tion against the IRS. By contrast, according to the Textron majority, 
the tax accrual workpapers on their face were not case preparation 

materials, and their only purpose was to support the audited finan-
cial statement and the audit.127 

The Textron dissent strongly disagreed with the majority’s char-
acterization of the workpapers’ purpose. The dissent charged the 
majority with ignoring the district court’s findings that (a) the work-
papers contained a list of issues where the tax law is unclear, as well 
as percentage estimates by Textron’s attorneys of Textron’s likeli-
hood of prevailing in litigation over those issues, and dollar amounts 
reserved for each issue; (b) Textron’s purpose was to ensure adequate 
reserves for potential litigation; (c) there would have been no need 
to create the reserve if Textron had not anticipated a dispute and 
potential litigation with the IRS; and (d) the anticipated litigation 
was a “but for” cause of creation of the workpapers.128 

If accepted, these findings would appear to bring the workpapers 
within the “because of litigation” standard, but they would not ad-
dress whether the workpapers would have been useful in litigation. 
Indeed, the dissent did not state how Textron’s workpapers would 
have been useful to Textron in litigation, and it is difficult to see 
how Textron’s attorneys could have used them to advantage if litiga-
tion were to arise. Certainly litigators preparing cases commonly 
use assessments of litigation vulnerabilities, but a list of issues with 
percentages and dollars, and no facts or analysis, is in most instances 
likely to be too skeletal to help the company’s litigator during litiga-
tion.129 

Much less clear is whether the spreadsheets could be useful in an-
ticipation of potential litigation. Suppose that the exact same spread-
sheets were created, not to prepare routine financial statements, but 
because Textron wanted to do advance preparation for potential 
tax litigation (taking witness statements, doing legal research, etc.) 
and wanted an assessment of which issues most deserved advance 
preparation. It is possible that the attorneys’ issue-by-issue percent-
age estimates, and the dollar amounts reserved, could be seen as 
litigation-related judgments tied to anticipatory case preparation. 
Thus, there are arguments that the Textron spreadsheets could be 
useful to Textron for litigation planning.130 

Adversary’s interest in disclosure and public policy balance

For the Textron majority, it was plainly important that the IRS 
was Textron’s potential opponent, and a strong public interest sup-
ports the agency’s need to detect underreporting of tax liability 

125.   If documents prepared in the ordinary course of business can never qualify 
as protected work product, particularly hard questions arise as to the applica-
bility of work product protection to documents created by companies whose 
business is tied to litigation—for example, a law firm, an insurance company, or 
even a company whose business provokes frequent or repeat litigation. If a plain-
tiff-side law firm regularly prepares assessments of potential and actual lawsuits 
that are not disclosed outside the firm, would they be unprotected because they 
were created in the ordinary course? The instinctive answer is that they would 
be protected. What if, similar to the Textron workpapers, the documents consist 
merely of a list of cases and issues, percentage success assessments, and expected 
dollar recoveries? What if that list is to be disclosed to the law firm’s lenders, 
primarily to help establish credit for a series of loans? Should the answer be any 
different if the same questions were applied to a company, part of whose business 
is to invest in or defend litigation? See, e.g., Simon v. G.D. Searle & Co., 816 
F.2d 397, 400-02 (8th Cir. 1987) (applying “because of” test, court concluded 
that drug company’s risk management documents prepared by nonlawyers were 
not in themselves protected work product, and aggregate case reserves reported 
therein were also not protected, but the documents “may be protected from 

discovery to the extent that they disclose the individual case reserves calculated 
by Searle’s attorneys. The individual case reserve figures reveal the mental im-
pressions, thoughts, and conclusions of an attorney in evaluating a legal claim”). 
The result in Simon as to the individual case reserves appears to be inconsistent 
with the majority’s result in Textron.
126.   United States v. Adlman, 134 F.3d 1194,1195 (2d Cir. 1998). 
127.   Textron, 577 F.3d at 30. 
128.   United States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 38-39 (1st Cir. 
2009) (Torruella, J., dissenting).
129.   There could be exceptions. For example, in the context of a claim that a 
company willfully evaded taxes, such a spreadsheet might be useful to a litigator 
assessing the strength of the company’s defenses to the charge of willfulness.
130.   There is a strong argument that the litigation assessments in the work-
papers could be useful to the IRS in identifying the “soft spots” in Textron’s 
tax return, but usefulness to the opponent is not a strong factor favoring work 
product protection because discoverable information is often harmful to the 
producing party. See Textron, 577 F.3d at 31, supra note 83.
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and to collect tax revenues.131 Indeed, in United States v. Arthur 
Young & Co.,132 in rejecting an accountant work product doctrine, 
the Supreme Court had stressed the importance of maintaining the 
integrity of corporate financial statements in general and the tax 
accrual account in particular. Thus, in Textron, the public interest 
in disclosure arguably went well beyond that of a litigant seeking to 
prevail in his or her lawsuit.134 This may imply that under Textron a 
private party seeking discovery of this type of putative work product 
might have a harder time than the government in defeating a work 
product claim.

Furthermore, according to the Textron majority, if a document is 
routinely prepared to comply with a government disclosure require-
ment, then denying work product protection will not jeopardize the 
policies of the work product doctrine; disclosed or not, the docu-
ment will be created; disclosed or not, the contents of the document 
will be as the law mandates. This may imply that the work product 
claim will be stronger if the party seeking protection creates the 
document of its own volition, rather than pursuant to a government 
requirement, especially a requirement of disclosure to outside per-
sons.

The Adlman hypotheticals

In Adlman, the Second Circuit discussed three hypothetical cat-
egories of documents that in the court’s opinion deserve work prod-
uct protection.135 Two involve contemplated corporate transactions. 
The third involves an analysis used as back-up for reserves in finan-
cial statements. It is instructive to consider whether such documents 
would be protected under various interpretations of Textron. Here 
are the Adlman hypotheticals:

(1) A company contemplates a transaction that will re-
sult in litigation. The company’s decision whether and 
how to proceed with the transaction will be influenced 
by the likelihood of success in litigation. To determine 
whether to go forward with the transaction, the com-
pany has a legal memorandum prepared analyzing 
likelihood of success in litigation.136 

(2) Two business entities contemplate a transaction 
such as a merger, acquisition, or business association, 
where company A asks company B to have attorneys 
write a report assessing B’s likelihood of success in ex-
isting litigations. Again the purpose of the analysis is to 
enable company A to decide whether to proceed with 
the transaction and how to structure it. 137 

(3) A business entity prepares financial statements to 
assist its executives, stockholders, prospective inves-
tors, business partners, and others in evaluating future 
courses of action. Financial statements include reserves 
for projected litigation. The company’s independent 
auditor requests a memorandum prepared by the com-
pany’s attorneys estimating the likelihood of success in 
litigation and an accompanying analysis of the com-
pany’s legal strategies and options to assist it in esti-
mating what should be reserved for litigation losses.138 

The first two of these categories can be analyzed together. First, 
regardless whether work product protection can ever apply to docu-
ments created in the ordinary course of business, the documents 
in these two categories involve extraordinary transactions. Neither 
category involves creation of a document in the ordinary course of 
business. That being so, both the majority and dissent in Textron 
would apply the “because of litigation” test. In the first category, 
the litigation is prospective and in the second, it is actual, but that 
does not change the analysis. Neither category involves a docu-
ment created for use in litigation, but neither document would be in 
substantially similar form irrespective of the litigation. Thus, each 
document was created because of litigation, and (unless the Textron 
majority meant to overrule Maine and adopt a purpose-based test), 
the Textron court would grant work product protection to docu-
ments in both categories. 

The third category, however, is much more problematic. The Adl-
man court’s category is very similar to “back-up” documents that 
the Textron district court found were used with the spreadsheets: 
“notes and memoranda written by Textron’s in-house tax attorneys 
reflecting their opinions as to which items should be included on the 
spreadsheet and the hazard of litigation percentage that should ap-
ply to each item.”139 The Textron dissent expressed the view that such 
documents would be discoverable under the majority opinion.140 

Documents of this type consist of much more detailed legal anal-
ysis than the percentages and reserve amounts contained in the Tex-
tron spreadsheets. Indeed, if virtually the same memorandum con-
taining litigation analysis had been created to assist in prospective 
tax litigation, there would likely be little question that the memo-
randum was protected work product, even if the memorandum were 
later provided to the auditor in support of a litigation reserve.141 In 
the Adlman court’s example and in Textron itself, however, the le-
gal memorandum and notes on reserves were not created for use in 
litigation. Thus, the documents would fail a purpose-based test. But 
it would pass the “because of” test since they would not have been 

131.   Id. at 31. 
132.   465 U.S. 805 (1984).
133.   Id. at 817-18.
134.   The Textron dissent, on the other hand, argued that the “scope of the 
work-product doctrine should not depend on what party is asserting it.” United 
States v. Textron, Inc. & Subsidiaries, 577 F.3d 21, 37 (1st Cir. 2009) (Tor-
ruella, J., dissenting).
135.   United States v. Adlman, 134 F.3d 1194, 1199-1200 (2d Cir. 1998). 
136.   According to the Adlman court,

[a]n example would be a publisher contemplating publication of a 
book where the publisher has received a threat of suit from a compet-
itor purporting to hold exclusive publication rights. The publisher 
commissions its attorneys to prepare an evaluation of the likelihood 
of success in the litigation, which includes the attorneys’ evaluation 

of various legal strategies that might be pursued.
134 F.3d at 1199-1200.
137.   The court gave two examples: 

A company’s bank may request such a report from the company’s 
attorneys concerning its likelihood of success in an important litiga-
tion to inform its lending policy toward the company. Or a securities 
underwriter contemplating a public offering of the company’s securi-
ties may wish to see such a study to decide whether to go ahead with 
the offering without waiting for the termination of the litigation. 

Id. at 1200.
138.   Id.
139.   United States v. Textron Inc., 507 F.Supp.2d 138, 143 (D.R.I. 2007).
140.   United States v. Textron, 557 F.3d 21, 37 (1st Cir. 2009) (Torruella, J., 
dissenting).
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created in substantially similar form irrespective of the litigation. 
Are such documents created in the ordinary course of business? 

They are being created in connection with financial statements 
created in the ordinary course, but neither the Adlman court nor 
the Textron court indicated how unusual creation of such back-up 
documents would need to be in order for protection to apply. Sup-
pose that the company routinely supplies such a legal analysis to 
support each set of its financial statements. At this point, the ar-
gument seems strong that these documents are in fact created in 
the ordinary course. Thus, if Textron means that documents created 
in the ordinary course are not protected work product, then these 
routinely-created legal memoranda and notes are not work product. 

On the other hand, perhaps the Textron majority would apply 
a balancing test to documents prepared in the ordinary course of 
business, but created because of litigation. Unlike the percentages 
and reserve amounts in Textron, the hypothetical memoranda and 
notes would contain legal, strategic, and factual analysis that could 
be very useful in litigation.142 The company probably is not required 
to supply the auditor with this type of analytical back-up accom-
panying financial statements. Therefore, even if the party seeking 
discovery were the IRS, the argument for work product protection 
would be much stronger for the routinely-created legal memoranda 
and notes than for the Textron spreadsheets. That said, given some of 
the more extreme language in Textron, the party resisting discovery 
should not feel too comfortable about its chances.

nexus Between woRk PRoDuct anD Litigation: Fidelity 
international CUrrenCy advisor a FUnd llC v. United 
states and tax opinion letters

Whatever Textron means for the “anticipation of litigation” re-
quirement, the majority did not address the additional requirement 
that the attorney work product not have been created “in the air.” 
There must be a sufficiently close nexus between the creation of the 
work product and specific potential litigation or a specific claim. 
Thus, even if a document otherwise meets the Textron test for causa-
tion (or purpose), the document still might fail the “anticipation of 
litigation” rule.

The decision of the United States District Court for the District 
of Massachusetts in Fidelity International Currency Advisor A Fund 
LLC v. United States,143 denying work product protection to a legal 
opinion about potential tax liability, illustrates the point. As part 
of an effort by a consortium of entities to market tax shelters, at-
torneys, along with accountants and others, drafted tax opinion let-
ters that were to be provided to clients purchasing the shelters. The 
letters addressed topics such as the tax consequences of the strategy 

and whether the transactions had to be disclosed as tax shelters to 
the IRS. When the IRS subpoenaed one of the law firms in litigation 
over the legality of the tax shelters, the law firm claimed work prod-
uct protection for the letters on behalf of the taxpayers. Rejecting 
the claim, the court observed:

The evidence indicates that the letters were drafted by 
multiple parties, over multiple months or years, based 
in large part on generic or boilerplate opinions. Their 
purpose was not to analyze pending or imminent 
claims; instead, it was to induce the taxpayers to invest 
in the strategy (or, put differently, to provide comfort 
to those investors, particularly with respect to the pos-
sible imposition of future tax penalties). Taken in con-
text, therefore, the opinion letters were not specifically 
connected to any actual or potential litigation, audit, 
or IRS investigation.144 

Noting that any tax opinion is likely to relate to potential litiga-
tion with the IRS, the court required a closer nexus between the 
opinion letters and “a specific potential claim.” “The mere fact that 
the taxpayer is taking an aggressive position, and that the IRS might 
therefore litigate the issue, is not enough.”145 

In Fidelity, the taxpayer was contemplating entering into the tax 
shelter transaction, and to help him decide whether to invest, a le-
gal analysis had been prepared to assess potential litigation ensuing 
from the transaction. The analysis would not have been the same 
irrespective of the threat that the IRS might challenge the shelters. 
The analysis might well have been useful in litigation if it ensued. 
And from the taxpayer’s viewpoint, this analysis was not prepared in 
the ordinary course of business.

All of this resembles the first Adlman hypothetical, but there is 
a fundamental difference. The Adlman court stated that the con-
templated transaction “will result in litigation.”146 By contrast, in 
Fidelity, litigation with the IRS was not imminent or threatened, let 
alone inevitable. A related difference is that the Adlman court im-
plied that the memorandum would have been tailored to the specific 
anticipated litigation, whereas the Fidelity letters contained in large 
part generic or boilerplate opinions. Thus, the Adlman hypothetical 
implies a much closer nexus between the creation of the work prod-
uct and the litigation than did the facts of Fidelity.147

ReconciLing textron with ComCast

Comcast potentially involved both the attorney-client privilege 
and the work product doctrine, Textron only the work product doc-
trine. Attorney-client privilege was at issue in Comcast because the 

141.   Waiver of work product protection by voluntary disclosure occurs only 
when the disclosure is inconsistent with keeping the information from the litiga-
tion adversary. See, e.g., United States v. Massachusetts Inst. of Tech., 129 F.3d 
681, 687 (1st Cir. 1997). See also United States v. Deloitte & Touche USA LLP, 
623 F.Supp.2d 39, 41 (D.D.C. 2009) (disclosure of work product to indepen-
dent auditor was not a waiver). 
142.   This points up a possible benefit of including “usefulness in litigation” as 
a component of the analysis—it encourages inclusion of explanatory detail sup-
porting the litigation assessments in a document. For example, the Textron dis-
sent expressed concern that after Textron, a public company might choose not 
to include an issue-by-issue breakdown in its tax accrual workpapers. Textron, 
557 F.3d at 37 (Torruella, J., dissenting). Yet inclusion of increased explanatory 
detail will often make the document more useful in potential litigation, so the 
balance may shift toward the party resisting discovery. 
143.   Nos. 05-40151-FDS, 06-40130-FDS, 06-40243-FDS, 06-40244-FDS, 

2008 WL 4809032 (D. Mass. Apr. 18, 2008) (Saylor, J.).
144.   Id. at *13.
145.   Id.
146.   United States v. Adlman, 134 F.3d 1194, 1199-1200 (2d. Cir. 1998).
147.   Courts have employed a wide range of standards to get at the question 
whether there is a sufficient nexus between creation of the work product and 
potential litigation. These tend to focus on temporality—how imminent is liti-
gation; probability—how likely is litigation; and specificity—how well-defined 
is the litigation or the claim. See generally E.S. Epstein, The Attorney-Client 
Privilege & The Work-Product Doctrine (5th ed. 2007) at 836-54. Also, 
it has frequently been stated that the “because of” inquiry entails both a subjec-
tive and an objective element; that is, a party must “have had a subjective belief 
that litigation was a real possibility, and that belief must have been objectively 
reasonable.” In re. Sealed Case, 146 F.3d 881, 884 (D.C. Cir. 1998); see also 
United States v. Roxworthy, 457 F.3d 590, 593-94 (6th Cir. 2006) (subjective 
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accountants were engaged by the attorney to advise the client in as-
sessing the tax consequences of a transaction. The claim of privilege 
in Comcast foundered because the accountant was not retained to 
clarify or facilitate the attorney’s communications with the client, 
but had Andersen been retained to play that intermediary role, the 
privilege could have applied. In Textron, by contrast, the accoun-
tants were not in any sense intermediaries between attorney and 
client. The disclosure to the independent auditors of the lawyers’ 
litigation assessments waived any attorney-client privilege that at-
tached to the Textron spreadsheets. 

This is an important point because even if Textron is read broadly 
to adopt a purpose-based test or to eliminate work product protec-
tion for all documents created in the ordinary course of business, 
the unprotected documents may still be subject to attorney-client 
privilege. For example, litigation assessments communicated confi-
dentially in the ordinary course of business by company attorneys 
to the company CFO for use in preparation of financial statements 
should retain their privilege unless they are ultimately disclosed to 
someone outside the attorney-client relationship. Publication of an 
aggregated reserve in the financial statement would not reveal the 
privileged communications and therefore should not be a waiver. 

As to the work product analysis itself, Comcast and Textron can 
be reconciled so long as Textron did not adopt a purpose-based test. 
Comcast fits the first Adlman hypothetical: for a contemplated trans-
action that could result in litigation, Comcast sought an assessment 
of the potential litigation. The Andersen Memoranda were not cre-
ated in the ordinary course of business. And “the Andersen memo-
randa or their substantial equivalent would not have been prepared 
‘irrespective of the prospect of litigation.’”148 Although in reaching 
that conclusion, the SJC cited the panel opinion in Textron, the en 
banc opinion in Textron,149 as has been shown, can be read to pre-
serve the “because of litigation” test. 

In view of Comcast and Textron, how can a company preserve 

maximum attorney-client privilege and attorney work product pro-
tection for litigation assessments where outside accountants may 
be involved in the communications?150 First, otherwise privileged 
attorney-client communications should not generally be shown to 
the accountant. If it is desirable or necessary to show a litigation 
assessment to the accountant, or to have the accountant involved in 
making the assessment, a Kovel-type analysis should be performed: 
is the accountant’s participation necessary to clarify or facilitate the 
attorney-client communication? If it is, then the accountant argu-
ably can be involved without loss of the privilege.

If it is not, then the litigation assessment will be unprotected 
from discovery once it is shown to the accountant, unless the attor-
ney work product doctrine applies. The conservative view of Textron 
is that the work product doctrine will not apply to documents cre-
ated in the ordinary course of business. Thus, the litigation assess-
ment should not be recorded in such a document unless it is neces-
sary — and then the disclosure of the litigation assessment should 
be reduced to the minimum required by the business purpose for 
disclosure, as in the barebones Textron spreadsheets. With respect 
to more substantive analysis — such as a legal and factual analysis 
of litigation prospects or strategy — the better course is to have 
the lawyers and/or the client create the document separately, label it 
as confidential attorney work product, and make clear, if possible, 
that this is a “one-time” document tailored to specific litigation, not 
a document that is routinely created. If the document must then 
be shown to an accountant, the accountant should be told that it 
may not be disclosed to anyone else, and the company can argue 
that disclosure to the accountant did not waive the work product 
protection. 

Paul E. Nemser

and objective elements); Martin v. Bally’s Park Place Hotel & Casino, 983 F.2d 
1252, 1260 (3d Cir. 1993) (requiring anticipation to be objectively reasonable); 
Nat’l Union Fire Ins. Co. v. Murray Sheet Metal Co., Inc., 967 F.2d 980, 984 
(4th Cir. 1992) (same). Factors such as temporality, probability, and specificity 
go to the objective reasonableness of the belief.
148.   Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 318-19 
(2009).

149.   United States v. Textron Inc. & Subsidiaries, 553 F.3d 87 (1st Cir. 2009).
150.   It might be helpful to structure the communications using the accountant 
as a conduit, at least in the first instance: the accountant obtains the accounting-
related facts from the client, and the accountant then relays and interprets those 
facts in communications to the attorney. With this “head start” from the ac-
countant, the attorney could, if necessary, follow up directly with the client to 
test the accountant’s report and opinions. 
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Criminal Law — Search and Seizure — Pat Frisk

Commonwealth v. Gomes, Mass. 506 (2009)

[E]very one with this writ may be a tyrant. If this com-
mission is legal, a tyrant may, in legal manner also, 
control, imprison or murder anyone within the realm. 
[Being] accountable to no persons for his doings, every 
man may reign secure in his petty tyranny …1

The choice is not between order and liberty. It is be-
tween liberty with order and anarchy without either. 
There is a danger that, if the court does not temper its 
doctrinaire logic with a little practical wisdom, it will 
convert the constitutional Bill of Rights into a suicide 
pact.2

intRoDuction

Police may constitutionally pat frisk an individual incident to a 
lawful investigatory stop when they possess an objectively reason-
able belief, in light of all the circumstances, that the person detained 
is armed and presents a danger to the officers or others.3 More than 
forty years ago in the landmark case of Terry v. Ohio,4 the United 
States Supreme Court established this now-axiomatic exception 
to the Fourth Amendment warrant requirement. Since that time, 
courts have struggled mightily with the application of this legal 
standard to a protean variety of street encounters between law en-
forcement officers and civilians. 

In Commonwealth v. Gomes,5 the Supreme Judicial Court (“SJC”) 
held that police conducted an unlawful pat frisk of an individual 
who was justifiably stopped on suspicion of engaging in a narcotics 
transaction. Without expressly acknowledging that it was affording 
citizens broader protection under Article 14 of the Massachusetts 
Declaration of Rights, the court in Gomes nonetheless suggested 
that, at least in narcotics cases, the government must now satisfy 
a standard approaching — if not exceeding — probable cause to 
believe that a suspect is armed and dangerous, in order to justify a 
pat frisk incident to a Terry stop. As discussed below, clear evidence 
that an individual is engaging in drug-related activity late at night in 
a dangerous neighborhood is insufficient to justify a pat frisk of that 
person under Gomes. Police officers must identify specific charac-
teristics relative to a suspect’s appearance or past or present conduct 
that objectively caused them to become concerned for their safety 
or the safety of others. Had the Gomes court explored alternative 
theories for the stop and search of the defendant, however, there 
might have been no need to consider the thornier Terry-frisk issue. 

LegaL FRaMewoRk

Both the Fourth Amendment to the United States Constitution 
and Article 14 of the Massachusetts Declaration of Rights prohibit 
unreasonable searches and seizures by government agents.6 War-
rantless searches and seizures are deemed per se unreasonable unless 

1.   John Adams, 2 Legal papers of John Adams 142 (L. Wroth & H. Zobel 
eds. 1965). The quote in Adams’s Legal Papers is attributed to James Otis, who in 
1761 argued forcefully but unsuccessfully in the Massachusetts Superior Court 
against writs of assistance. See Commonwealth v. Cundriff, 382 Mass. 137, 144 
(1980) (describing Otis’s fiery dialogue while acknowledging that writs of as-
sistance spurred on revolutionary sentiment of colonists). These writs, which 
Otis described as “the worst instrument of arbitrary power, the most destructive 
of English liberty,” permitted British customs house officers to search, at their 
will, wherever untaxed merchandise was believed to be. See Commonwealth v. 
Blood, 400 Mass. 61, 71 (1987) (describing history of Massachusetts colonists’ 
antipathy towards British writs of assistance and general warrants).
2.   Terminiello v. City of Chicago, 337 U.S. 1, 36 (1949) (Jackson, J., dissent-
ing). Although Justice Jackson’s words in Terminiello were critical of the major-
ity’s application of the First Amendment to a case before the Court, the broader 
language nevertheless was directed at the court’s interpretation of the entire 
Federal Bill of Rights, including the Fourth Amendment. 
3.   See Commonwealth v. Washington, 449 Mass. 476, 482 (2007) (noting that 
pat down for weapons is permissible when a reasonably prudent man in police 
officer’s position is warranted in believing that safety of police or other persons is 
in danger); Commonwealth v. Silva, 366 Mass. 402, 406 (1974) (same). 
4.   392 U.S. 1 (1968).
5.   453 Mass. 506 (2009).
6.   The Fourth Amendment to the United States Constitution provides:

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly describing the place 
to be searched and the persons or things to be seized.

Article 14 of the Massachusetts Declaration of Rights states:
Every subject has a right to be secure from all unreasonable searches, 
and seizures of his person, his houses, his papers, and all his pos-
sessions. All warrants, therefore, are contrary to this right, if the 
cause or foundation of them be not previously supported by oath 

or affirmation; and if the order in the warrant to a civil officer, to 
make search in suspected places, or to arrest one or more suspected 
persons, or to seize their property, be not accompanied with a special 
designation of the persons or objects of search, arrest, or seizure: and 
no warrant ought to be issued but in cases, and with the formalities, 
prescribed by the laws.

The Massachusetts Constitution, adopted in 1780, preceded the United States 
Constitution. Portions of the Federal Bill of Rights are predicated on provi-
sions of the Massachusetts Declaration of Rights, which is thought to create a 
unique relationship between the Fourth Amendment and Article 14. See Com-
monwealth v. Upton, 394 Mass. 363, 372 (1985) (noting relationship between 
portions of the federal Constitution and provisions of state constitution). “At 
least one historian believes that the wording in art. 14 prohibiting ‘unreason-
able searches, and seizures’ served as a model for the Fourth Amendment to 
the United States Constitution.” Commonwealth v. Cundriff, 382 Mass. 172, 
176 (1980) (citing J.W. Landynski, Search and Seizure and the Supreme 
Court 38 (1966)). Despite the unique relationship between the documents, 
the SJC has reached different results under Article 14 than the Supreme Court 
under the Fourth Amendment on similar facts. Compare Commonwealth v. 
Stoute, 422 Mass. 782, 788-89 (1996) (concluding that stop in constitutional 
sense occurs under Article 14 when police initiate pursuit with obvious intent 
of stopping person and detaining him for inquiry) with California v. Hodari 
D., 499 U.S. 621, 624 (1991) (holding that person is “seized” under Fourth 
Amendment when lawfully authorized police officer either applies physical re-
straint of movement to suspect or engages in show of authority to which suspect 
submits). The differing conclusions are attributable to both variations in the 
language between the constitutions and “differences of opinion concerning the 
application of similar constitutional principles.” Upton, 394 Mass. at 372. It is 
the latter rationale that has drawn ire from dissenting justices on the SJC. See 
Commonwealth v. Amendola, 406 Mass. 592, 602-03 (1990) (Nolan, J., dis-
senting) (“[a]bsolutely nothing in art. 14 of the Massachusetts Declaration of 
Rights suggests a rule of automatic standing. In fact, the language of art. 14 is 
substantially the same as the language of the Fourth Amendment to the United 
States Constitution, from which the Federal rule of standing is derived.”); Com-
monwealth v. Upton, 394 Mass. at 380 (Lynch, J. dissenting) (“I find nothing 
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the government can show that an exception to the warrant require-
ment obtains.7 One exception chiseled into the Constitution is the 
so-called Terry stop or “threshold inquiry,” which always amounts 
to a seizure of a person by law enforcement officials and sometimes 
results in a pat frisk of the detained individual for the presence of 
weapons. 

Any discussion of the standard for assessing the constitutionality 
of a pat frisk occurring during a threshold inquiry necessarily begins 
with Terry v. Ohio,8 in which the Supreme Court held:

[W]here a police officer observes unusual conduct 
which leads him reasonably to conclude in light of his 
experience that criminal activity may be afoot and that 
the persons with whom he is dealing may be armed and 
presently dangerous, where in the course of investigat-
ing this behavior he identifies himself as a policeman 
and makes reasonable inquiries, and where nothing in 
the initial stages of the encounter serves to dispel his 
reasonable fear for his own or others’ safety, he is enti-
tled for the protection of himself and others in the area 
to conduct a carefully limited search of the outer cloth-
ing of such persons in an attempt to discover weapons 
which might be used to assault him.

The initial determination that must be made under Terry is 
whether a police officer’s conduct in relation to a citizen in fact 
amounts to a “stop” or “seizure” of that individual for constitutional 
purposes.9 “A person is seized by the police only when, in light of 
all the attending circumstances, a reasonable person in that situa-
tion would not feel free to leave.”10 Once the moment of seizure is 
identified with precision, courts then engage in a two-fold inquiry: 
(1) whether the initiation of the investigation by the police was per-
missible in the circumstances, and (2) whether the action taken was 
reasonably related in scope to the circumstances that justified the 
initial lawful detention.11 Under the first prong, the prosecution 
must demonstrate that investigators had “reasonable suspicion” to 

believe, based on specific and articulable facts, as well as reason-
able inferences drawn from those facts, that the person detained has 
committed, is committing, or is about to commit a crime.12 Rea-
sonable suspicion requires a showing of more than good faith or 
a mere hunch, but less than probable cause, and considerably less 
than proof by a preponderance of the evidence.13 Under the second 
prong, the government must show, in situations involving pat frisks, 
that a reasonably prudent police officer in the circumstances would 
be warranted in believing that the suspect is armed and dangerous 
and thus presented a threat to the officers or others.14 An officer must 
identify specific and articulable facts which reasonably justified the 
intrusion.15 Of course, for a pat frisk to be lawful, the searching 
officer must be lawfully in the presence of the party ultimately pat 
frisked.16 

The touchstone of this two-fold analysis is reasonableness.17 
“‘[W]hat the Constitution forbids is not all searches, but unreason-
able searches and seizures.’”18 A police officer’s actions in the Terry 
stop construct are judged against an objective criterion.19 His or her 
subjective intent or motives, while possibly matters of curiosity to 
the court, at least in theory do not dictate the outcome.20 The inqui-
ry is whether, at the moment of the seizure or search, the entirety of 
facts known to the searching officer would warrant a person of rea-
sonable caution in believing that the action taken was appropriate.21 
And yet, there is no ready test to determine reasonableness. In the 
context of Terry stops resulting in frisks, courts must simply strive 
to balance the need to conduct the search against the intrusion on 
personal sanctity.22 There are no bright line rules under this test – 
nor are any necessarily desirable. Cases turn on factual nuances.23 

The SJC, like its federal counterpart, has recognized that, “No 
right is held more sacred, or is more carefully guarded, by the com-
mon law, than the right of every individual to the possession and 
control of his own person, free from all restraint or interference of 
others, unless by clear and unquestionable authority of law.”24 This 
right to be let alone, free from government intrusion or interference, 

in the Massachusetts Declaration of Rights or G.L. c. 276, § 2B, that mandates 
a stricter standard for determining whether probable cause exists than is found 
in the United States Constitution”). 
7.   See Arizona v. Gant, 556 U.S. ___, 129 S.Ct. 1710, 1716 (2009) (warrant-
less searches per se unreasonable subject to only few well-delineated exceptions); 
Commonwealth v. Ford, 367 Mass. 798, 800 (1975) (burden on government 
to show warrantless search falls within narrow class of permissible exceptions); 
Commonwealth v. Antobenedetto, 366 Mass. 51, 57 (1974) (any search without 
warrant is presumed invalid).
8.   392 U.S. 1 (1968).
9.   See Commonwealth v. Isaiah I., 450 Mass. 818, 821 (2008) (not every en-
counter between police officer and citizen is a “stop” or a “seizure”). 
10.   Commonwealth v. DePeiza, 449 Mass. 367, 369 (2007) (citing Common-
wealth v. Stoute, 422 Mass. 782, 789 (1996)).
11.   Commonwealth v. Silva, 366 Mass. 402, 405 (1974)
12.   Commonwealth v. Wilson, 441 Mass. 390, 393-93 (2004). The First Cir-
cuit has noted that there is no precise definition for the term “reasonable sus-
picion.” See United States v. Ruidiaz, 529 F.3d 25, 29 (1st Cir. 2008) (noting 
that “no perfectly precise definition of reasonable suspicion exists,” except to 
acknowledge that it requires more than a mere hunch and less than probable 
cause).
13.   Illinois v. Wardlow, 528 U.S. 119, 123 (2000); see Commonwealth v. Wil-
son, 441 Mass. 390, 395 (2004) (Terry stop standard is not based on probable 
cause, but less rigorous reasonable suspicion).
14.   Wilson, 441 Mass. at 394; see Terry v. Ohio, 392 U.S. 1, 27 (1968). The 
SJC has noted that, “[w]hile the officer need not be absolutely certain that the 
individual is armed, the basis for his acts must lie in a reasonable belief that his 

safety or the safety of others is at stake.” Silva, 366 Mass. at 406. 
15.   Wilson, 441 Mass. at 394.
16.   See Commonwealth v. Johnson, 454 Mass. 159, 162 (2009).
17.   Wilson, 441 Mass. at 393-94.
18.  Terry, 392 U.S. at 9 (quoting Elkins v. United States, 364 U.S. 206, 222 
(1960)).
19.   Terry v. Ohio, 392 U.S. 1, 21-22 (1968).
20.   Two experienced jurists have noted that if a police officer testifies that he 
was not in fear when a pat frisk occurred, there is some suggestion that the pat 
frisk may be judged unlawful even if another officer reasonably would have been 
fearful in the circumstances. Joseph A. Grasso, Jr., & Christine M. McEvoy, 
Suppression Matters Under Massachusetts Law §5-3[a][1] (2009/2010 
Ed.) (citing Commonwealth v. va Meng Joe, 425 Mass. 99, 102 (1997) (where 
government conceded that officer was not motivated by a safety concern in 
searching defendant, the search could not be justified on that ground)). If that is 
the case, then there is both a subjective and objective component to the pat-frisk 
analysis. See Suppression Matters Under Massachusetts Law at §5-3[a][1].
21.   Terry, 392 U.S. at 21-22. There is no need for direct testimony about a po-
lice officer’s concern for his or her safety. The requisite showing “can be inferred 
from all the circumstances.” Commonwealth v. Washington, 449 Mass. 476, 
483 n.7 (2007). But see supra note 20.
22.   Terry, 392 U.S. at 21; Commonwealth v. Almeida, 373 Mass. 266, 270 
(1977).
23.   See Commonwealth v. Rivera, 33 Mass. App. Ct. 311, 312 (1992) (nuance 
and atmospherics are important in pat frisk cases).
24.   Commonwealth v. Phillips, 413 Mass. 50, 54 (1992) (quoting Union Pac. 
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traces its libertarian roots back to revolutionary time. Article 14 in 
particular was drafted in response to unchecked powers vested in 
British customs house officers who, armed with a writ of assistance 
or general warrant, could search on a whim any place where untaxed 
merchandise was believed to be.25 At the core of the colonists’ objec-
tion to writs of assistance and general warrants was the ceding of 
their liberty to the unfettered discretion of the crown’s officers.26 In-
deed, the very purpose of the warrant requirement incorporated in 
Article 14 is to subject a police officer’s suspicion of criminal wrong-
doing to examination by a neutral and detached magistrate in the 
judicial branch.27 In situations involving warrantless searches and 
seizures, the court alone is in the unique position to exclude from 
criminal proceedings evidence tainted by a constitutionally infirm 
search or seizure, and thus act as a further safeguard against arbi-
trary or oppressive police action.28 Guarding citizens against abuse 
of official power, the SJC has noted, is the primary intent of Article 
14.29 Along this vein the court has noted that even a limited pat 
down of a suspect’s outer garments for weapons is a serious intrusion 
on the sanctity of the person.30 Because a Terry frisk is predicated 
on less than probable cause, because it involves a serious intrusion 
on a citizen’s personal sanctity, and because its sole justification is to 
neutralize any threat posed to the officer or others, the scope of the 
search must be strictly confined only to areas capable of concealing 
a weapon.31 A pat down under Terry is never justified as a search for 
evidence of a crime.32

Still, law enforcement officers need flexibility in order to respond 
adequately to rapidly unfolding and potentially dangerous situa-
tions involving legitimately suspicious criminal behavior. Courts 
do not require police officers to take unnecessary or unreasonable 
risks in the performance of their duties.33 The First Circuit has noted 
that, in evaluating whether a pat frisk is objectively reasonable un-
der the Fourth Amendment, courts should make a commonsense 
determination, examined in practical, real world terms, and accede 

to experienced police officers a degree of deference based on their 
perceptions at the time of the stop.34 Seemingly innocuous behavior 
may take on heightened significance adjunct to a Terry stop,35 and 
the fact that there may be alternative innocent explanations for a 
suspect’s behavior does not remove consideration of that behavior 
from the reasonable suspicion calculus.36 The SJC has explicitly cau-
tioned lower courts, “in applying hindsight to the officer’s actions, 
we think it crucial to remember as shown by many tragic climaxes to 
threshold police inquiries, ‘the answer might be a bullet.’”37 

Commonwealth v. Gomes38

Background

The facts are straightforward. At approximately 4:00 a.m. on 
December 17, 2005, while patrolling Boston’s theatre district in a 
marked cruiser, Officer Greg Walsh observed the defendant, Paul 
Gomes (“Gomes”), and another man engaged in an apparent drug 
transaction in the doorway of a building located at the intersection 
of Tremont and Stuart Streets.39 Gomes’s right hand was extended 
with his palm facing up as if displaying items to his companion.40 
While unable to see the specific objects in Gomes’s hand, Officer 
Walsh nevertheless recognized the defendant from a booking pho-
tograph on display at the police station identifying Gomes as an 
“impact player” in the Grove Hall area of Dorchester.41 The police 
department had taken the step of posting Gomes’s photograph and 
criminal history on the station bulletin board for the specific pur-
pose of alerting officers to the defendant’s appearance and his record 
of multiple arrests for drug offenses.42 An experienced narcotics in-
vestigator, Officer Walsh had also effected hundreds of drug-related 
arrests in the vicinity.43

Sensing that criminal activity was afoot, Officer Walsh, who was 
dressed in full uniform, stopped his cruiser and exited the vehicle.44 
Two other uniformed Boston police officers who were patrolling the 

R. Co. v. Botsford, 141 U.S. 250, 251 (1891); see Maxham v. Day, 16 Gray 213, 
82 Mass. 213 (1860) (under Massachusetts laws and constitution, sanctity of 
person is guarded against unfounded and groundless searches and arrests). It 
seems no accident that the Fourth Amendment and Article 14 guard first and 
foremost the “person” against unreasonable searches and seizures. 
25.   See supra note 1; see also Commonwealth v. Rodriguez, 430 Mass. 577, 585 
(2000) (Article 14 drafted in response to blanket search powers granted British 
under writs of assistance). 
26.   See Jenkins v. Chief Justice of the Dist. Ct. Dept., 416 Mass 221, 230 (1993) 
(crux of colonists’ objection to these legal devices was unchecked control over 
liberty of people which was vested in law enforcement officers).
27.   Commonwealth v. Blood, 400 Mass. 61, 72-73 (1987).
28.   See Commonwealth v. Ford, 394 Mass 421, 427-28 (1985) (acknowledging 
for first time the existence of exclusionary rule under Article 14). 
29.   See Commonwealth v. Stoute, 422 Mass. 782, 788-89 (1996) (Article 14 
intended to protect citizens from abuse of official power); see also United States v. 
Samnang Am, No. 07-2794 (1st Cir. 2009) (primary purpose of Fourth Amend-
ment is to protect against “arbitrary and oppressive interference by enforcement 
officials with the privacy and personal security of individuals”).
30.  Commonwealth v. Almeida, 373 Mass. 266, 271 (1977).
31.   See United States v. Barboza, 412 F.2d 15, 16 (1st Cir. 2005) (protective 
search in absence of probable cause is not to discover evidence of crime but to 
neutralize threat of harm to investigators); Commonwealth v. Silva, 366 Mass. 
402, 407-08 (1974) (search must be confined to what is minimally necessary 
to detect presence of weapons on suspect where sole justification for pat frisk is 
protection of police officer).
32.   See Commonwealth v. Santos, 65 Mass. App. Ct. 122, 125 (2005) (noting 

that search for evidence as opposed to weapons is not authorized by Terry); see, 
e.g., Silva, 366 Mass. at 407 (suppressing discovered contraband where search 
clearly was for evidence of crime rather than protective search for weapons).
33.   Terry v. Ohio, 392 U.S. 1, 23 (1968) (noting it would be unreasonable 
to require police officers to take unnecessary risks in performing their duties); 
Barboza, 412 F.2d at 16 (Fourth Amendment does not require officers to take 
unnecessary risks in performance of duties); Almeida, 373 Mass. at 271 (cau-
tioning courts in applying hindsight to officer’s actions that it is “crucial” to bear 
in mind the many tragic climaxes to threshold police inquiries).
34.   See United States v. Ruidiaz, 529 F.3d 25, 29 (1st Cir. 2008) (objective 
reasonableness inquiry is fact sensitive and involves real-world, commonsense 
determination entailing measurable degree of deference to perceptions of law 
enforcement officers). 
35.   See, e.g., Ruidiaz, 529 F.3d at 30; Commonwealth v. Rivera, 33 Mass. App. 
Ct. 311, 314-15 (1992).
36.   Commonwealth v. DePeiza, 449 Mass. 367, 373 (2007).
37.   Commonwealth v. Almeida, 373 Mass. 266, 271 (1977) (quoting Terry, 392 
U.S. at 33 (Harlan, J., concurring)). 
38.   453 Mass. 506 (2009).
39.   Id. at 507-08. Officer Walsh and other Boston police officers were patrol-
ling the area in the early morning hours in an effort to detect and deter criminal 
activity.
40.   Id. at 508.
41.   Id.
42.   Id. at 508 n. 3.
43.   Commonwealth v. Gomes, 453 Mass. 506, 511 (2009).
44.   Id. at 508, 511-12.
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area in a separate marked vehicle joined Officer Walsh in approach-
ing Gomes and his companion.45 Officer Walsh knew as he drew 
near Gomes that there had been numerous shootings in the area, 
including several officer-involved incidents.46 As the officers ap-
proached, Gomes placed his right hand to his mouth and appeared 
to swallow something.47 The action was consistent with Gomes’s 
ingesting drugs to thwart their recovery by police.48 Officer Walsh 
asked the defendant what he was doing in the doorway. Receiving 
no response, he immediately conducted a frisk of the defendant’s 
outer garments.49 During the pat down, a clear plastic bag contain-
ing five individual packets of “crack” cocaine fell from Gomes’s pant 
leg to the ground. The defendant was arrested and transported to 
the station.50 There, police seized additional drug-related evidence 
from Gomes.51

A grand jury indicted Gomes on one count of possession with 
intent to distribute a Class B substance (second offense), and one 
count of possession with intent to distribute a Class B substance 
within a school zone, in violation of sections 32A(c), 32A(d), and 
32J of chapter 94C of the General Laws.52 A petit jury later con-
victed the defendant of both charges.53 The trial judge sentenced 
Gomes to a term of imprisonment of five years to five years and one 
day on the underlying distribution charge, and a consecutive term of 
imprisonment of two and one-half to three years on the school zone 
charge.54 Gomes appealed.55

Prior to trial, the defendant moved to suppress the crack co-
caine discovered by the police during the pat frisk.56 The motion 
was denied after an evidentiary hearing.57 The lower court held that 
the officers had a reasonable basis to conclude that drug dealing 
was occurring in circumstances where the defendant, a designated 
“impact player” with a history of drug-related arrests, made hand 
gestures that were highly suggestive of a drug transaction taking 
place at 4:00 a.m. in a high crime area.58 The motion judge also 
summarily concluded that, “[a] pat frisk was obviously prudent for 
officer safety.”59 Upon discovering the crack cocaine, the lower court 
determined, the officers had probable cause lawfully to arrest the 
defendant.60 

The Majority Opinion

Following Gomes’s convictions and appeal, the SJC sua sponte 
transferred the case from the Appeals Court.61 Writing for the 

majority, Justice Spina initially determined that the defendant was 
“seized” in the constitutional sense when the officers conducted the 
pat frisk.62 At that point but not before, the court held, Gomes rea-
sonably would have believed that his freedom to leave was restricted. 
The SJC next concluded that the officers had reasonable suspicion to 
believe that Gomes was involved in illicit drug activity and therefore 
the initiation of the stop was appropriate in the circumstances.63 In 
validating the officer’s initial decision to stop the defendant to inves-
tigate the situation, the SJC considered the character of the area, the 
time of day, Gomes’s status as an individual with prior drug arrests, 
the defendant’s furtive gestures that were strongly suggestive of illic-
it drug activity taking place, and Officer Walsh’s “significant experi-
ence” in narcotics investigations and enforcement.64 Considering all 
of the circumstances, the SJC concluded that the investigative stop 
of the defendant fell within constitutional parameters.

These very same considerations nonetheless were insufficient to 
justify the pat down of the defendant. The court held that “par-
ticular facts” indicating that Gomes was armed and presented an 
appreciable danger to investigators or others were notably absent.65 
The SJC noted that Gomes, (i) made no attempt to flee the area, (ii) 
exhibited no body language suggesting he was carrying a weapon, 
nor was any weapon observed on his person, and (iii) had no prior 
criminal history specifically involving weapons-related charges.66 
The court in Gomes also found solace in the fact that the defendant 
and his companion were outnumbered by three uniformed police 
officers.67 The SJC cautioned against placing undue emphasis on 
the characterization of a particular geographic location as a high 
crime area, “‘because many honest, law-abiding citizens live and 
work in high-crime areas.’”68 Finally, although numerous shootings 
had taken place in the vicinity of the stop of Gomes — including 
four incidents involving police officers — the court concluded that 
this factor alone did not justify a pat frisk of Gomes. The Gomes 
court stated that Officer Walsh’s “general testimony” regarding 
firearms-related incidents “without more particular facts relating to 
this defendant and to when those other shootings had occurred, did 
not give the police the necessary reasonable suspicion to conduct a 
protective frisk.”69 

Ultimately, the SJC held that, “the degree of police intrusion 
was not proportionate to the articulable risk to officer safety and, 
therefore, was constitutionally impermissible.”70 The court then 

45.   Id. at 508.
46.   Id. at 507.
47.   Id.
48.   Commonwealth v. Gomes, 453 Mass. 506, 512 (2009).
49.   Id. at 508.
50.   The individual involved in the putative drug transaction was pat-frisked, 
checked for outstanding warrants, and released. Id. at 508.
51.   Id.
52.   Id. at 506-07 (citing Mass. Gen. Laws ch. 94C, §§32A(c), 32A(d), 32J 
(2008)).
53.   Commonwealth v. Gomes, 453 Mass. 506, 507 (2009).
54.   Criminal Docket, Commonwealth v. Gomes, No. 06-10105 (Suffolk Sup. 
Ct. Aug. 16, 2006).
55.   Gomes, 453 Mass. at 507.
56.   Id. at 507. Gomes claimed that the pat frisk and subsequent discovery of 
evidence violated the federal and state constitutions as well as chapter 276 of the 
Massachusetts General Laws.
57.   Gomes, 453 Mass. at 507.
58.   Memorandum of Decision on Defendant’s Motion to Suppress Evidence at 

3, Commonwealth v. Gomes, No. 06-10105 (Suffolk Sup. Ct. June 30, 2006). 
The motion judge determined that the “officers were acting on far more than a 
mere hunch.” Id. at 4.
59.   Id. 
60.   Id. The lower court did not address the legality of the discovery of drug-
related evidence at the police station because the defendant had advanced no 
argument for suppression of these items if the arrest was ruled lawful. 
61.   Commonwealth v. Gomes, 453 Mass. 506, 507 (2009).
62.   Id. at 510.
63.   Id. at 511-12. A stop is one form of “seizure” for constitutional purposes. 
Commonwealth v. Mercado, 422 Mass. 367, 369 (1996).
64.   Gomes, 453 Mass. at 511-12. 
65.   Id. at 512.
66.   Commonwealth v. Gomes, 453 Mass. 506, 512-13 (2009).
67.   Id. at 513.
68.   Id. at 512 (quoting Commonwealth v. Holley, 52 Mass. App. Ct. 659, 663 
(2001)).
69.   Gomes, 453 Mass. at 513.
70.   Id. at 513-14.
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suppressed the crack cocaine that fell from the defendant’s pant leg 
during the pat frisk and, under the fruit of the poisonous tree doc-
trine, all items of evidentiary value discovered later at the police sta-
tion.71 The practical effect of the ruling was a dismissal of all charges 
against Gomes. 

The Dissent

Justice Cowin dissented. In her view, the majority’s decision, 
“ignore[d] reality and fail[ed] to take into account all of the circum-
stances present at the time of the challenged frisk.”72 The dissent 
rejected the court’s conclusion that the pat frisk in this case was 
a constitutionally disproportionate response to a perceived threat 
to officer safety.73 While reaffirming her commitment to the cor-
rectness of the SJC’s view under Article 14 that engaging in drug 
activity alone does not create a presumption that an individual is 
armed and dangerous, Justice Cowin nonetheless demurred to the 
court’s application of the law to the facts of the case.74 As an “impact 
player” in the local drug market engaged in a narcotics transaction 
at 4:00 a.m. in a high crime area, the dissent reasoned, Gomes rea-
sonably could have been expected to hold proceeds from previous 
drug sales or narcotics (or both) on his person.75 Add to the mix 
that the area was the site of numerous shootings, including several 
officer-involved incidents, and it was further likely that Gomes was 
wary of falling prey to other criminals or of being confronted by the 
police.76 “That he was armed to protect himself in such a situation, 
either from others similarly engaged in criminal conduct or from 
the police, [was] not only reasonable but probable.”77 In the dissent’s 
opinion, a pat frisk for weapons was constitutionally permissible 
once the majority concluded, as it did, that the officers reasonably 
believed that Gomes was plying drugs at 4:00 a.m. in a high crime 
area.78 

The dissent also took specific exception to the court’s admon-
ishment against placing undue significance on the neighborhood’s 
reputation as a high crime area in determining whether a pat frisk 
was constitutionally permissible in this case.79 Because the majority 
agreed that reasonable grounds existed to believe Gomes was en-
gaged in a narcotics transaction prior to the pat frisk, Justice Cowin 
observed that the police were not dealing with an “innocent person 

who happens to live in a high crime area.”80 Consequently, in her 
view the majority opinion’s language cautioning against undue con-
sideration of neighborhood characteristics was misplaced.81 In the 
end, Justice Cowin criticized the majority not only for its applica-
tion of the law to the facts of the case, but also for the practical effect 
of the majority’s decision: it placed investigators unreasonably at risk 
of attack in these circumstances.82 

Discussion

i. 
As a threshold matter, the SJC did not distinguish the federal 

or state constitution as the analytic linchpin of its decision.83 The 
SJC has noted, however, that it generally resolves constitutional 
search-and-seizure questions under Article 14 of the Massachusetts 
Declaration of Rights, turning to the Fourth Amendment to the 
United States Constitution for resolution only if necessary.84 Mas-
sachusetts appellate courts recognize that if the more stringent stan-
dards of Article 14 are met, then Fourth Amendment concerns in 
turn are satisfied.85 “It is by now firmly established that, in some 
circumstances, art. 14 affords greater protection against arbitrary 
government action than do the cognate provisions of the Fourth 
Amendment.”86 

Prior to 1996, the standard under Article 14 for evaluating the 
legitimacy of a Terry pat frisk appeared to be identical to the stan-
dard under the Fourth Amendment. In Commonwealth v. Fraser,87 
for example, the SJC bluntly stated that “this court has never held 
that the State Constitution affords the individual more (or less) 
protection with respect to Terry-type stops and frisks under these 
circumstances than does the Federal Constitution.”88 The next year 
in Commonwealth v. Rivera,89 the Massachusetts Appeals Court 
echoed Fraser’s position by declining the defendant’s invitation to 
find more protection under Article 14 than the Fourth Amend-
ment in a pat frisk situation.90 However, four years later in 1996, 
the SJC stated, in a footnote and without explanation, that Article 
14 provides greater substantive protection to individuals than the 
Fourth Amendment in Terry stop situations.91 In 2000, the Massa-
chusetts Appeals Court, relying on Williams and Commonwealth v. 

71.   Commonwealth v. Gomes, 453 Mass. 506, 514 (2009).
72.   Id. 
73.   Id.
74.   Gomes, 453 Mass. at 515.
75.   Id. 
76.   Commonwealth v. Gomes, 453 Mass. 506, 515 (2009).
77.   Id. (citing Commonwealth v. Hines, 449 Mass. 183, 189 (2007)); Com-
monwealth v. Cannon, 449 Mass. 462, 470-71 (2007)).
78.   Gomes, 453 Mass. at 515.
79.   Id. at 515-16.
80.   Id. at 516.
81.   Commonwealth v. Gomes, 453 Mass. 506, 516 (2009).
82.   Id. 
83.   Twenty years ago, in a dissenting opinion in Commonwealth v. Amendola, 
406 Mass. 592, 602 (1990), Justice Nolan expressed serious misgivings about 
the SJC’s departure from settled federal constitutional law to expand defen-
dants’ rights in criminal cases under Article 14 “without so much as a suggestion 
of authority . . . without so much as a plausible argument that the Massachusetts 
Constitution requires the expansion.” Justice Nolan remarked, “if we say some-
thing frequently enough, it must be so . . . Cogito, ergo sum. We dictate. Dicimus, 
ergo ita est.” What Justice Nolan failed to envision, at least as expressed in his 

dissenting opinion in Amendola, was the evolution of the application of this 
Descartean postulate to such an extent that the SJC would deem it unnecessary 
to identify the specific constitution upon which it rested a significant search-
and-seizure decision. 
84.   See Commonwealth v. Rodriguez, 430 Mass. 429, 434 (2000) (in deciding 
search and seizure questions, court generally looks “first to any applicable stat-
utes, then to our State Constitution (if argued separately), and only if necessary 
to the Federal Constitution.”).
85.   See Commonwealth v. Foster, 48 Mass. App. Ct. 671, 673 n.2 (2000) (ana-
lyzing pat frisk’s constitutionality “in light of the more stringent standards of 
art. 14, ‘with the understanding that, if these standards are met, so too are those 
of the Fourth Amendment.’” (quoting Commonwealth v. Williams, 422 Mass. 
111, 115 n.9 (1996)).
86.   Jenkins v. Chief Justice of the Dist. Court Dep’t, 461 Mass. 221, 229 n.16 
(1993).
87.   410 Mass. 541 (1991).
88.   Id. at 543 n.3
89.   33 Mass. App. Ct. 311 (1992).
90.   Id. at 314 n.2.
91.   See Commonwealth v. Williams, 422 Mass. 111, 115 n.9 (1996) (recogniz-
ing that Article 14 provides greater substantive protections to criminal defen-
dants than Fourth Amendment in situations involving Terry stops).
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Rodriquez,92 a narcotics roadblock case, extended the more demand-
ing perscrutation under Article 14 to pat frisks occurring during 
Terry stops.93 By failing to specify which constitution the majority 
relied upon in arriving at its decision in Gomes, the SJC missed an 
opportunity to clarify this murky area of the law for lower courts 
and legal practitioners.94 

ii. 
The SJC’s deference to broader state constitutional protection for 

individuals detained by police during threshold stops, if that is in 
fact the current state of the law, is in line with the court’s general 
predilection under Article 14 toward providing expanded protec-
tion of personal liberties against potentially abusive or arbitrary law 
enforcement action.95 Yet, however laudable the SJC’s approach may 
be, the Gomes case on its face hardly involves an abuse of official 
power or arbitrary or oppressive acts on the part of the police of-
ficers.96 Officer Walsh and two other officers came upon the defen-
dant, an “impact player” in Boston with an established history of 
engaging in drug-distribution, engaged in an apparent drug trans-
action with another individual in a neighborhood that entertained a 
disproportionately high incidence of drug activity. It was 4:00 a.m., 
and the Tremont and Stuart Street environs — occasionally referred 
to as Boston’s “Combat Zone” — had also played host to firearm 
violence which included four incidents involving police officers. 

As officers approached, Gomes made a move that was consistent 
with an attempt to hide or destroy contraband by swallowing the 
product. Denying Officer Walsh the ability lawfully to conduct a 
pat frisk in these circumstances is tantamount to requiring him to 
gamble unnecessarily with his safety and the safety of others. The 
SJC has stated that an officer need not be absolutely certain that a 
lawfully detained individual is armed, but that “the basis for his or 
her acts must lie in a reasonable belief that his safety or that of oth-
ers is at stake.”97 In other words, was it objectively unreasonable for 
Officer Walsh to believe that Gomes might be armed and dangerous 
in the circumstances? In the context of automobile traffic stops, the 
SJC has stated, “it does not take much for a police officer to establish 
a reasonable basis to justify [a] … search based on safety concerns.”98 
Interrupting a drug transaction involving an impact player at 4:00 
a.m. in a high-crime area, arguably more so than conducting a rou-
tine traffic stop, is fraught with peril even when the officers outnum-
ber the suspects by one person. 

The Gomes opinion implicitly suggests that Officer Walsh should 
have conducted a more extended verbal investigation of the defen-
dant in the circumstances before resorting to a pat frisk. Officer 
Walsh did ask the defendant what he was doing in the doorway, but 
received no response.99 Performing a pat frisk in the circumstances 
described in Gomes prevented the very real possibility of an armed 
conflict occurring in public rather than waiting for it to happen. 

92.   430 Mass. 429 (2000).
93.   See Commonwealth v. Foster, 48 Mass. App. Ct. 671, 673 n.2 (2000) (pat 
frisk’s constitutionality is assessed under more demanding strictures of Article 
14). 
94.   See Suppression Matters Under Massachusetts Law, supra note 20, 
at §5-3[c][1] (standard for specific and articulable facts indicating that suspect 
is armed and dangerous “appears to be the same under the Fourth Amendment and 
Article 14.”) (emphasis original).
95.   The SJC has routinely interpreted Article 14 as providing greater protection 
than the corresponding provisions of the Fourth Amendment. See Common-
wealth v. Connolly, 454 Mass. 808, 818-19 (2009) (concluding that installation 
of GPS in a vehicle and subsequent monitoring and use of GPS data constitute a 
“seizure” requiring a warrant under Article 14, while acknowledging that federal 
courts and other state courts considering the matter have concluded that no 
“search” in the constitutional sense occurs under Fourth Amendment); Com-
monwealth v. valerio, 449 Mass. 562, 569 (2007) (noting that SJC has “never” 
adopted Leon good faith exception to warrant requirement, which allows law 
enforcement reasonably to rely on the issuance of a search warrant that later is 
deemed constitutionally defective, and refusing to do so in this case); Common-
wealth v. Gonsalves, 429 Mass 658, 688 (1999) (prohibiting police officers un-
der Article 14 from requiring occupants to exit motor vehicle incident to routine 
traffic stop unless officer reasonably believes his safety or safety of others is in 
jeopardy); Commonwealth v. Stoute, 422 Mass. 782, 788-89 (1996) (conclud-
ing that stop in constitutional sense occurs under Article 14 when police initiate 
pursuit with obvious intent of stopping person and detaining him for inquiry); 
Commonwealth v. Guaba, 417 Mass. 746, 753-54 (1994) (declaring that Ar-
ticle 14 implicitly requires investigators to possess copy of search warrant when 
executing it unless there are exigent circumstances which justify warrantless 
search); Commonwealth v. Amendola, 406 Mass. 592, 601 (1990) (holding that 
defendant has automatic standing under Article 14 to contest the legitimacy of 
a search that results in the seizure of the very evidence that he is charged with 
possessing); Commonwealth v. Lyons, 409 Mass. 16, 18-19 (1990) (concluding 
under Article 14 that stop of motor vehicle based on anonymous informant’s 
tip requires evaluation of informant’s veracity and basis of knowledge, not an 
examination of totality of circumstances); Commonwealth v. Blood, 400 Mass. 
61, 74, 76 (1987) (concluding that Article 14 forbids warrantless electronic 
surveillance inside defendant’s home where one party consents to interception 
and recording of conversation); Commonwealth v. Ford, 394 Mass 421, 427-28 
(1985) (Lynch, J., dissenting) (dissent recognizes that majority’s opinion creates 

an exclusionary rule under Article 14 that may exceed Fourth Amendment pro-
tection); Commonwealth v. Upton, 394 Mass. 363, 373-74 (1985) (rejecting 
federal “totality of the circumstances” test for determining existence of probable 
cause and concluding that Article 14 requires application of stricter two-prong 
Aguilar-Spinelli test); but see Commonwealth v. Wilson, 441 Mass. 390, 396-97 
n.6 (2004) (addressing “plain feel” doctrine and concluding that Article 14 does 
not give more protection than Fourth Amendment in circumstances where, 
during course of a pat frisk, it becomes immediately apparent that a concealed 
item on defendant is not a weapon, but other contraband); Commonwealth v. 
Trumble, 396 Mass. 81, 86 (holding that Article 14, like the Fourth Amend-
ment, permits road blocks conducted by police to detect drunken drivers).
96.   On direct examination, Officer Walsh testified to the following:

A. At first when I approached Mr. Gomes, I asked him what he was 
doing out there. He basically didn’t give me an answer. I conducted 
a pat frisk of his outermost clothing in search of weapons.
Q. Why did you do that?
Q. There have been numerous incidents of firearms. There have been 
shootings downtown. There’s [sic] also been the recovery of firearms. 
I’m familiar with at least four police officer involved shootings in 
that area.
Transcript of Record at 18, Commonwealth v. Paul Gomes, Crim. 
Action No. SUCv2006-10105 (June 30, 2006).

 Later, during cross-examination, Officer Walsh testified:
A. There had been a lot of gun activity. There had been officer in-
volved shootings. Mr. Gomes and [his companion] had attempted 
to seclude themselves from the public’s view in a doorway, I believed 
it to be unlawful design. At the time of the morning, the area, I felt 
a pat frisk was necessary for my safety and the safety of the officers.
Transcript of Record at 34, Commonwealth v. Paul Gomes, Crim. 
Action No. SUCv2006-10105 (June 30, 2006).

97.   Commonwealth v. Almeida, 373 Mass. 266, 271 (1977). 
98.   Commonwealth v. Gonsalves, 429 Mass 658, 664 (1999). See also Arizona 
v. Johnson, 555 U.S. ___, 129 S.Ct 781 (2009) (police may conduct pat down 
of any occupant of vehicle regardless of whether there is reason to believe that 
occupant is involved in criminal activity if officer reasonably believes occupant 
is armed). 
99.   See supra note 96.
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The very purpose of a Terry frisk is to neutralize a perceived threat to 
officers and others,100 thus enabling officers to continue their investi-
gation without fear of physical harm. Examined in real world terms, 
officers should not be required to gamble that Gomes, a person who 
had just ingested narcotics to avoid their recovery by police, would 
act rationally. A more casual approach by Officer Walsh, given all 
the information in his possession (and without the benefit of 20/20 
hindsight), might have been foolish. As Justice Harlan postulated in 
his concurring opinion in Terry, “[t]here is no reason why an officer, 
rightfully but forcibly confronting a person suspected of a serious 
crime, should have to ask one question and take the risk that the 
answer might be a bullet.”101 Balancing the intrusion on Gomes’s 
personal sanctity against the need for Officer Walsh to conduct the 
pat frisk, as Terry itself suggests, produces the end result of elevating 
the right of a person engaging in a narcotics transaction at 4:00 a.m. 
in a high-crime area to remain pat-frisk free above the safety con-
cerns of officers duty-bound to investigate such highly suspicious 
and oftentimes dangerous behavior.

iii. 
The SJC has stated that a defendant’s involvement in drug activ-

ity is a relevant factor to consider in assessing the reasonableness of 
a pat frisk.102 Outside the constitutional search-and-seizure context, 
the SJC similarly has acknowledged, “… drug offenses frequently 
involve drug dealers being armed and … in many cases, shootings 
and killings occur when a drug dealer is confronted by police, when a 
drug deal goes ‘bad,’ or when others try to steal the drugs.”103 Other 
courts likewise have recognized the implicit danger to police offi-
cers who confront individuals engaged in the business of transacting 
drugs.104 

In Gomes, however, the SJC did not even mention in passing 
the inherent danger to police officers in making a drug trafficking 
stop.105 The lone dissenter, on the other hand, correctly noted that 
under Article 14, while a person is not per se presumed to be armed 
and dangerous solely because they engage in drug-related activ-
ity, drug dealing nevertheless is a factor to consider in evaluating 
whether an officer legitimately is reasonably concerned for his safety 
or the safety of others.106 What then must the government dem-
onstrate to justify a pat frisk under Article 14 once it is reasonably 
determined that a suspect is engaged in narcotics activity? Sifting 
through the tea leaves of the Gomes decision, the answer appears to 

be an elevated showing of specificity and individual particularity 
that approaches, if not exceeds, probable cause to pat frisk in drug 
cases. This approach is directly at odds with Terry and its progeny.

In the federal system, as in the state, a distinction exists between 
cases addressing sufficiency of evidence claims where the issue gen-
erally involves the foreseeable connection between weapons and 
large-scale narcotics trafficking, and cases involving constitutional 
challenges to pat frisks of individuals engaged in significant drug 
activity where officer safety is at issue.107 With respect to the for-
mer, the United States Supreme Court has observed that “[s]everal 
Courts of Appeals have held it per se foreseeable for people carrying 
significant amounts of illegal drugs to be carrying guns as well.”108 
With respect to the latter, Professor LaFave has noted that the ma-
jority of lower courts in the federal system have “been inclined to 
view the right to frisk as being ‘automatic’ whenever the suspect has 
been stopped upon the suspicion that he has committed … a type 
of crime for which the offender would likely be armed … . This 
includes such suspected offenses as … dealing in large quantities of 
narcotics.”109 

The problem for patrol officers in the field, however, is that they 
oftentimes do not know the quantity of drugs possessed by a suspect 
until after the stop has been executed and a seizure made. In Gomes, 
for example, Officer Walsh interrupted a drug transaction without 
having the benefit of knowing the precise type and quantity of the 
narcotic involved. Still, an examination of the constellation of fed-
eral cases reveals a judiciary much more inclined to grant deference 
to officers on the street who must make split-second decisions about 
their personal safety during the course of a stop of an individual 
reasonably suspected of engaging in a narcotics offense. 

The Supreme Court has observed that the Terry standard is not 
reduced to a “neat set of legal rules,” but is based on “commonsense, 
nontechnical conceptions that deal with ‘the factual and practical 
considerations of everyday life on which reasonable and prudent 
men, not legal technicians, act.’”110 Because the Terry analysis hinges 
on an examination of the totality of the circumstances of a stop, no 
single factor necessarily is dispositive for determining the constitu-
tionality of a pat down. Nevertheless, federal appellate courts gener-
ally have either developed a categorical rule that permits Terry-type 
pat frisks of individuals reasonably suspected of being involved in 
drug activity (a “presumptive” approach), or have adhered to a stan-
dard nearly as deferential in its application (a “drug-activity-plus” 

100.   United States v. Barboza, 412 F.2d 15, 19 (1st Cir. 2005).
101.   Terry v. Ohio, 392 U.S. 1, 33 (1968). 
102.   See Commonwealth v. Washington, 449 Mass. 476, 482-83 (2007) (stat-
ing that involvement in drug activity “certainly may be a relevant factor in as-
sessment of threats to public safety” in evaluating constitutionality of pat frisk). 
103.   Commonwealth v. Hines, 449 Mass. 183, 189 (2007) (emphasis added) 
(interpreting Mass. Gen. Laws ch. 265, §18B (2006)); see also Commonwealth 
v. Cannon, 449 Mass. 462, 470 n.19 (2007) (in evaluating sufficiency of evi-
dence against defendant, acknowledging that drug trafficking offenses frequent-
ly involve armed individuals).
104.   See infra notes 111 and 115.
105.   According to the Federal Bureau of Investigation (“FBI”), fifty-seven law 
enforcement officers were feloniously killed nationwide in 2007. See FBI, Of-
ficers Feloniously Killed, http://www.fbi.gov/ucr/killed/2007/ feloniouslykilled.
html (last visited May 11, 2010). Fifty-five of those officers were killed with 
firearms; the majority of these officers were murdered at close range (within zero 
to five feet). Id. According to FBI statistics, a staggering 59,201 officers were 
assaulted while performing their duties in 2007. FBI, Officers Assaulted, http://
www.fbi.gov/ucr/killed/2007/officersassaulted.html (last visited May 11, 2010). 

Nearly twenty percent of the assaults on these officers involved firearms, knives 
or other cutting instruments, or other dangerous weapons. Id. 
106.   Commonwealth v. Gomes, 453 Mass. 506, 514 (2009); see Washington, 
449 Mass. at 482-83 (expressing reluctance to adopt a blanket rule that all 
persons suspected of drug activity are armed and dangerous, but noting drug 
dealing itself is still a relevant factor to consider in evaluating lawfulness of 
pat frisk). Since Gomes was decided, the Massachusetts Appeals Court, quoting 
Washington, has recognized that a suspect’s involvement in drug activity does 
not in-and-of itself justify a frisk for weapons. Commonwealth v. Cabrera, 76 
Mass. App. Ct. 341, 348 (2010).
107.   See generally, Cannon, 449 Mass. at 470 (noting for sufficiency of evidence 
purposes that drug trafficking offenses frequently involve drug dealers being 
armed while expressly excluding this observation from constitutional consider-
ations inherent in search-and-seizure doctrine).
108.   Florida v. J.L., 529 U.S. 266, 273 (2000).
109.   4 LaFave, Search and Seizure §9.6(a) (4th ed. 2004). 
110.   Ornelas v. United States, 517 U.S. 690, 695-96 (1996) (quoting Illinois v. 
Gates, 462 U.S. 213, 231 (1983)).
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approach). To date, seven circuits have issued decisions indicating 
that participation in drug activity is sufficient in itself to justify a 
pat frisk of a suspect’s outer garments for weapons.111 These appel-
late courts acknowledge the connection between drugs and guns 
and recognize the presumptive danger to officers that exists in de-
taining individuals who are suspected of engaging in narcotics ac-
tivity. In United States v. Bustos-Torres,112 for instance, the Eighth 
Circuit found that suspicion of drug activity alone was sufficient to 
justify the pat frisk of the defendant because the nature of the crime 
made it reasonable for the officer to believe that the defendant was 
armed and dangerous.113 The court in Bustos-Torres reasoned that, 
“[b]ecause weapons and violence are frequently associated with drug 
transactions, it is reasonable for an officer to believe a person may 
be armed and dangerous when the person is suspected of being in-
volved in a drug transaction.”114 

Four federal appellate courts, including the First Circuit, ap-
pear to follow the “drug-activity-plus” approach, which requires a 
showing — though generally a minimal one — above suspected in-
volvement in drug trafficking to justify a pat frisk under the Fourth 
Amendment.115 In United States v. Gilliard,116 for example, the First 
Circuit Court of Appeals upheld the pat frisk of the defendant for 
weapons after officers observed him engage in an apparent drug 
transaction. In Gilliard, two undercover Boston police officers were 

dispatched to a specific neighborhood in Dorchester to perform 
surveillance after receiving an anonymous tip of heavy drug traffic 
occurring in the area.117 During the evening, the officers observed 
Gilliard arrive by automobile, exit the car, and engage in a hand-to-
hand exchange with another man that was consistent in nature with 
a narcotics transaction.118 When the defendant returned to his auto-
mobile, the officers blocked him in by pulling their cruiser behind 
Gilliard’s vehicle.119 They then approached Gilliard on either side of 
the vehicle and requested that he produce his license and registra-
tion.120 The defendant appeared visibly nervous and was unable to 
remove his wallet from his back pocket.121 Officers then asked Gil-
liard to step from the vehicle where they performed a pat down of 
his outer garments as a protective measure.122 The frisk resulted in 
the seizure of a .25 caliber handgun.123 The First Circuit concluded 
that the pat frisk of Gilliard was founded on reasonable suspicion 
and was proportional in scope to the purpose of the stop.124 The 
court noted that the officers reasonably suspected Gilliard of having 
engaged in a narcotics transaction and “knew that firearms are ‘tools 
of the trade.’”125 In upholding the constitutionality of the frisk, the 
Gilliard court reasoned that, “the officers had a very well-founded 
suspicion of drug activity which, coupled with Gilliard’s nervous 
behavior, gave rise to a legitimate and specific concern for personal 
safety.”126 Unlike the SJC in Gomes, the Gilliard court specifically 

111.   See United States v. Anderson, 859 F.2d 1171, 1177 (3rd Cir. 1988) (up-
holding pat frisk on grounds that officer, after seeing large amount of cash in 
suspect’s vehicle, became suspicious it might be drug money and grew con-
cerned for his safety “because persons involved with drugs often carry weap-
ons”); United States v. Sakyi, 160 F.3d 164, 169 (4th Cir. 1998) (noting that 
“indisputable nexus between drugs and guns presumptively creates a reason-
able suspicion of danger to the officer”); United States v. Heath, 259 F.3d 522, 
530 (6th Cir. 2001) (finding that officers who stop individual “reasonably sus-
pected of carrying drugs” are “entitled to rely on their experience and training 
in concluding that weapons are frequently used in drug transactions”); United 
States v. Bustos-Torres, 396 F.3d 935, 943 (8th Cir.), cert. denied, 545 U.S. 1109 
(2005) (reasoning that “[b]ecause weapons and violence are frequently associ-
ated with drug transactions, it is reasonable for an officer to believe a person 
may be armed and dangerous when the person is suspected of being involved 
in a drug transaction”); United States v. $109,179 in U.S. Currency, 228 F.3d 
1080, 1086-87 (9th Cir. 2000) (concluding that “[b]ecause the police reason-
ably suspected [defendant] of dealing in narcotics, it was not unreasonable to 
believe that he might be armed”); (United States v. Hishaw, 235 F.3d 565, 570-
71 (10th Cir. 2000) (“evidence supporting the officer’s reasonable suspicion that 
[defendant] was distributing drugs . . . also indicated that he might be armed 
and dangerous”); United Sates v. Diaz-Lizaraza, 981 F.2d 1216, 1221 (11th Cir. 
1993) (“[d]rug dealing is known to be extremely violent, and [the pat down] was 
a reasonable way for the agents to protect themselves from a possible concealed 
weapon”). The Court of Appeals for the District of Columbia has issued some-
what contradictory opinions on the matter. Compare United States v. Bullock, 
510 F.3d 342, 347 (D.C. Cir. 2007) (noting that some crimes by their very 
nature are so suggestive of use of weapons, that frisk is “always reasonable when 
officers have reasonable suspicion that an individual might be involved in such a 
crime,” and listing cases that cite drug activity approvingly) with United States 
v. Price, 409 F.3d 436, 442 (D.C. Cir. 2005) (upholding pat frisk of individual 
reasonably believed to be transporting marijuana, but stating “we do not mean 
to suggest that a Terry frisk would have been justified absent the totality of these 
circumstances,” which included defendant reaching toward waist after being 
ordered to show hands). The United States Supreme Court has not explicitly 
addressed whether it is permissible to pat frisk a suspect adjunct to an investiga-
tory stop solely for a narcotics violation. However, in United States v. Drayton, 
536 U.S. 194, 207 (2002), the Supreme Court hinted in dicta that once officers 
have reasonable suspicion to believe that a suspect is carrying narcotics, a pat 
frisk may attach to an ensuing Terry stop. The Court, however, stopped short of 
embracing this approach because, “[t]hat question, [ ], has not been presented 
to us.” Id.

112.   396 F.3d 935, 943 (8th Cir. 2005).
113.   Id. at 943.
114.   Id.
115.   See United States v. Trullo, 809 F.2d 108, 113-14 (1st Cir.), cert. denied, 
482 U.S. 916 (1987) (noting that “firearms are tools of the [narcotics] trade” and 
upholding pat frisk where defendant engaged in behavior indicative of conduct-
ing drug transaction and officer noticed bulge in pants pocket); United States 
v. Salazar, 945 F.2d 47, 51 (2nd Cir. 1991) (defendant’s nervousness, coupled 
with strong evidence of drug activity, was enough to justify Terry frisk); United 
States v. Brown, 188 F.3d 860, 865 (7th Cir. 1999) (upholding pat down follow-
ing traffic stop where car was redolent of marijuana smoke, defendant appeared 
nervous, and stop took place in neighborhood known for drug and gang activ-
ity). The Fifth Circuit appears to adhere to the “drug-activity-plus” approach, 
but it involves a bit of catching straws in the wind to discern its precise position. 
See United States v. Jackson, 390 F.3d 393, 399 (5th Cir. 2004) (dog alert to 
narcotics on two bags stowed above empty seat of bus defendant was asked to 
disembark, coupled with defendant’s nervous and erratic behavior, created rea-
sonable suspicion that defendant was drug courier and that as a narcotics carrier 
he might be armed); United States v. Reyes, 349 F.3d 219, 225 (5th Cir. 2003) 
(upholding request to raise shirt and empty pockets where lone officer reason-
ably believed that defendant and companion were engaged in drug activity and 
wore large jackets capable of concealing weapons); see also United States v. Dean, 
50 F.3d 1479, 1490, n.20 (5th Cir. 1995) (finding it foreseeable for sufficiency 
of evidence purposes that defendant might be carrying a gun to a $5,000 drug 
transaction, but refusing “to presume that the presence of a weapon in a drug 
transaction is always foreseeable”). 
116.   847 F.2d 21 (1st Cir. 1988).
117.   Id. at 22.
118.   Id.
119.   Id. 
120.   Id.
121.   United States v. Gilliard, 847 F.2d 21, 22 (1st Cir. 1988).
122.   Id.
123.   Id.
124.   Id. at 25.
125.   Id. at 25 (quoting United States v. Oates, 560 F.2d 45, 62 (2d Cir. 1977)).
126.   United States v. Gilliard, 847 F.2d 21, 25 (1st Cir. 1988); see also Unit-
ed States v. Trullo, 809 F.2d 108, 113-14 (1st Cir.), cert. denied, 482 U.S. 916 
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rejected as “unimportant” the fact that the defendant did not have 
any “visible bulges clueing in the officers to his gun possession.”127 

iv. 
The SJC’s strict analysis in Gomes, requiring a rigorous showing 

to pat frisk in drug cases, is at apparent odds with Terry itself and 
the federal presumptive and drug-activity-plus approaches described 
above – a weight of authority that should not be cast off lightly. The 
SJC in Gomes virtually ignored the inherent danger that officers face 
in stopping individuals reasonably suspected of having engaged in 
drug activity. It minimized entirely the defendant’s background as 
an “impact player” in Boston, the time of day, and the high inci-
dence of firearm violence and drug trafficking occurring in the area 
where the defendant and his companion were conducting a drug 
transaction. Instead, and in addition to these factors, the court in-
sisted on a highly particularized showing relative to the specific ap-
pearance or past or present conduct of the defendant – such as a 
furtive movement, a bulge at the defendant’s waistline, a history of 
firearm arrests, or headlong flight – that might alarm a police officer 
sufficiently to conduct a pat frisk. Such a showing teeters on the 
verge of requiring probable cause to pat frisk in drug cases.128 

The SJC has stated, “[p]robable cause [to search] exists where 
the facts and circumstances within the officers’ knowledge and of 
which he had reasonably trustworthy information are sufficient in 
themselves to warrant a man of reasonable caution in the belief that 
the object of the search is probably on the person … to be searched 
. . ..”129 The court has noted that the term “probable cause” implies 
dealing with probabilities.130 Terry, however, simply requires a rea-
sonable basis to conclude that the person detained is armed and 
poses a threat to the officers’ safety or that of others.131 A decision to 
conduct a pat frisk cannot be based on a hunch or good-faith guess, 
but it is not necessary for the government to demonstrate probable 
cause to believe that a suspect is armed before a police officer is 
allowed to conduct a pat frisk. Even under an elevated showing of 
probable cause, however, the dissent in Gomes concluded that Of-
ficer Walsh rightly pat frisked the defendant.132 The end result is 
confusion. Expected to parse complex constitutional considerations 
in a matter of seconds, police officers are now cast between Scylla 
and Charybdis in cases similar to Gomes. They are damned if they 
do, and potentially dead if they don’t.

v. 
Neither the majority nor the dissent in Gomes addressed the vi-

able question of whether Officer Walsh had probable cause to be-
lieve that the defendant was selling drugs to his companion at the 
time police approached him. Probable cause to arrest exists when 
the facts and circumstances known to police officers are sufficient 
to warrant a reasonable person in believing that a suspect has com-
mitted or is committing a crime.133 The probable cause standard is 
more exacting than Terry’s “reasonable suspicion” standard, but less 
exacting than “proof beyond a reasonable doubt.”134 Like Terry’s rea-
sonable suspicion standard, the test for probable cause is an objec-
tive one and does not turn on the officer’s subjective beliefs.135 In 
arriving at probable cause to arrest, police are entitled to rely on 
their personal observations, 136 knowledge of the suspect’s criminal 
history,137 and the general character of the area where the defendant 
is observed.138 Had the court concluded that probable cause to ar-
rest for a violation of the controlled substance act arose at the time 
Gomes swallowed the product, a search incident to that arrest for 
evidence of the crime could have taken place and the issue involving 
the legality of the pat frisk could have been avoided entirely.139 Alter-
natively, validating the search as predicated on probable cause and 
exigent circumstances in the form of the need to thwart destruction 
of additional evidence likewise would have obviated the need to ad-
dress the troublesome Terry frisk question.140

vi. 
There is a final, schizophrenic aspect to the Gomes decision. On 

the one hand, the SJC deemed it appropriate to consider the char-
acter of the area of the defendant’s arrest in evaluating whether the 
initial stop of Gomes was lawful. On the other hand, the court cau-
tioned against placing undue emphasis on this factor in evaluating 
the legitimacy of the pat frisk. The majority’s dichotomous treat-
ment of the neighborhood’s character as a high-crime area within a 
single episode of criminal conduct is head-scratching. This reason-
ing provides little practical guidance to courts faced with analyzing 
similar scenarios. It also draws too fine a line for citizens conducting 
their affairs in public and law enforcement officers making quick 
judgments on the street.

It is beyond cavil that the high-crime character of a neighbor-
hood does not provide automatic permission for police to stop and 
search anyone who happens to be there.141 The case of United States 

(1987) (noting it is common knowledge that drug traffickers often carry deadly 
weapons). 
127.   Gilliard, 847 F.2d at 25.
128.   But see Commonwealth v. Gonsalves, 429 Mass 658, 664 (1999) (in con-
text of automobile traffic stops, “it does not take much for a police officer to 
establish a reasonable basis to justify an exit order or search based on safety 
concerns.”). Direct testimony from Officer Walsh regarding the approximate 
dates of prior shootings in the Tremont and Stuart Street area would have been 
desirable. The majority, however, easily could have inferred that the shootings 
were fresh enough to cause Officer Walsh concern on that particular morning. 
129.   Commonwealth v. vynorius, 369 Mass. 17, 23 (1975). The court in Vyno-
rius also noted that the definition of probable cause is less demanding than the 
reasonable doubt standard. Id.
130.   Id. 
131.   Commonwealth v. Almeida, 373 Mass. 266, 271 (1977).
132.   See Commonwealth v. Gomes, 453 Mass. 506, 515 (2009) (dissent con-
cludes, “That [Gomes] was armed to protect himself in such a situation, either 
from others similarly engaged in criminal conduct or from the police, is not only 
reasonable but probable.”) (emphasis added). 

133.   Commonwealth v. Santaliz, 413 Mass. 238, 241 (1992).
134.   Commonwealth v. Gentile, 437 Mass. 569, 573 (2002). 
135.   Commonwealth v. Franco, 419 Mass. 635, 639 (1995).
136.   See Commonwealth v. Mitchell, 353 Mass. 426, 428-29 (1967) (where 
police observe criminal conduct, no further justification is needed).
137.   See Commonwealth v. Stevens, 362 Mass. 24, 28 (1972) (suspect’s crimi-
nal history is one factor to consider in determining whether there is probable 
cause to arrest).
138.   See Commonwealth v. Peters, 48 Mass. App. Ct. 15, 17-18 (1999) (that 
area is prone to certain type of criminal activity is one factor to consider in 
evaluating probable cause to arrest).
139.   See Mass. Gen. Laws ch. 276, §1 (2008) (permitting warrantless search 
of defendant incident to arrest for evidence and weapons).
140.   See Commonwealth v. Skea, 18 Mass. App. Ct. 685, 696-98 (1984) (where 
police have probable cause to search person and exigent circumstances exist, 
warrantless search may be reasonable). 
141.   See, e.g., Commonwealth v. Cheek, 413 Mass. 492, 496-97 (1992) (stop 
and frisk of defendant in high crime area based on cursory physical description 
found unlawful); Commonwealth v. Holley, 52 Mass. App. Ct. 659, 663 (2001) 
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v. McKoy,142 illustrates this point with thoughtful precision. In McK-
oy, the First Circuit Court of Appeals affirmed the suppression of 
narcotics found on the defendant during the course of a pat frisk 
and following a lawful traffic stop. There, two plainclothes Boston 
police officers detained the defendant after they observed his vehicle 
illegally parked and improperly displaying its license plate.143 The 
stop took place in Boston’s Grove Hall neighborhood – a purport-
edly high crime area.144 As the officers approached the vehicle, the 
driver of the vehicle, McKoy, made eye contact with them and twice 
moved his arm toward the center console of the vehicle.145 Seeing 
that he also appeared nervous, the officers ordered the defendant 
out of the vehicle and patted him down for weapons.146 Narcotics 
were discovered during the pat frisk, and the defendant was arrest-
ed.147 The district court concluded, and the appeals court agreed, 
that the culmination of the characteristics of the neighborhood, the 
defendant’s physical gestures, and his nervousness upon being ap-
proached, did not justify the pat frisk because deciding otherwise 
would “come[] too close to allowing an automatic frisk of anyone 
who commits a traffic violation in a high-crime area.”148

The court in Gomes similarly noted that “many honest, law abid-
ing citizens [who] live and work in high-crime areas” are entitled to 
constitutional protections despite the character of the area.149 Yet, as 
the dissent observed, Gomes hardly was an “innocent person who 
happen[ed] to live in a high crime area.”150 The majority itself rec-
ognized that police had reasonable grounds to believe that Gomes 
was engaged in a narcotics transaction just prior to the pat frisk.151 
Thus, it is difficult to reconcile the majority’s application of the wor-
thy principle of protecting the constitutional rights of people who 
happen to be in a high-crime neighborhood to the circumstances 
at hand in Gomes. While the character of the area as one that hosts 
a disproportionate amount of violence and drug activity certainly 
did not grant carte blanch to frisk Gomes, Officer Walsh (and other 
police officers in similar situations) should not be required to ig-
nore the relevant characteristics of a particular location in deciding 
whether to conduct a pat frisk.152 

concLusion

A strict reading of Gomes suggests that, in narcotics cases, the 
government must now satisfy a standard of proof approaching — if 
not exceeding — probable cause to believe that a suspect is armed 

and dangerous before a pat frisk may be legally conducted. That 
firearms are tools of the drug trade, in-and-of itself and even in 
combination with other safety concerns non-specific to the defen-
dant, is insufficient to justify a Terry frisk under Article 14. Police 
officers need to identify specific characteristics relative to a suspect’s 
appearance or past or present conduct that objectively caused them 
concern for their safety or the safety of others.153 

Under the “principle of proportionality,” courts examine wheth-
er the actions of the police were in proportion to or exceeded what 
was necessary in the circumstances, recognizing that suspicion may 
escalate over the course of a Terry stop.154 The majority in Gomes 
held that, “the degree of police intrusion was not proportionate to 
the articulable risk to officer safety and, therefore, was constitution-
ally impermissible.”155 The dissent rejected this conclusion, stating 
that it “ignore[d] reality and fail[ed] to take into account all of the 
circumstances present at the time of the challenged frisk.”156 Had 
the court addressed probable cause and exigent circumstances or a 
search incident to arrest, however, there may have been no need to 
address this vexatious issue at all.

Regardless of where one falls on the spectrum of believing that 
Gomes was rightly or wrongly decided, cases involving Terry situa-
tions present undeniably tough questions for courts that labor to 
balance the right to be free from government intrusion against the 
legitimate concern of allowing police officers to perform their duties 
without requiring them to undertake unnecessary risks. Uniquely 
suited within the American criminal justice system to guard against 
arbitrary or oppressive police action, courts themselves must never-
theless guard against applying too fine logic to cases that sometimes 
call for a good dose of common sense.157 

William Bloomer 

The author is an Assistant United States Attorney for the District of 
Massachusetts. This article is written in his personal capacity and 
any views expressed are his own and not those of the United States 
Department of Justice or the United States Attorney’s Office for the 
District of Massachusetts.

(fact that routine traffic stop occurs in high crime area, without more, does not 
allow officer to order driver out of car and conduct pat frisk).
142.   428 F.3d 38 (1st Cir. 2005).
143.   Id. at 39.
144.   Id. at 39-40.
145.   Id. at 39.
146.   Id. at 39-40.
147.   United States v. McKoy, 428 F.3d 38, 39 (1st Cir. 2005).
148.   Id. at 40.
149.   Commonwealth v. Gomes, 453 Mass. 506, 512 (2009).
150.   Id. at 516.
151.   Id. at 511-12.
152.   See United States v. Am, 564 F.3d 25, 30 (1st Cir. 2009) (high-crime area 
one of the relevant contextual considerations in Terry analysis); Commonwealth 

v. Thompson, 427 Mass. 729, 734, cert. denied, 525 U.S. 1008 (1998) (presence 
in high-crime area is one factor to consider in Terry construct).
153.   It remains to be seen whether clear evidence of drug activity, coupled 
with a suspect’s nervousness or evasive behavior, will justify a pat down of that 
individual’s outer garments for weapons. 

154.   See Suppression Matters Under Massachusetts Law, supra note 20, 
at §5-3[c] (principal of proportionality looks to whether actions of police were 
proportional to or exceeded what circumstances called for); see also Common-
wealth v. Santiago, 53 Mass. App. Ct. 567, 571 (2002) (proportionality is dy-
namic and suspicion may escalate over duration of stop).
155.   Commonwealth v. Gomes, 453 Mass. 506, 513-14 (2009).
156.   Id.
157.   See, e.g., Commonwealth v. Cabrera, 76 Mass. App. Ct. 341 (2010) 
(whether officers had right to pat frisk is dependent on more than one factor; 
viewed collectively and not in isolation, officers had requisite safety concerns to 
justify pat frisk).
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In Utah, lawmakers recently passed a resolution asserting 
the “inviolable sovereignty of the State of Utah under the Tenth 
Amendment to the Constitution,” and elected officials in numerous 
other states have filed similar legislation or lawsuits.1 The catalyst 
for these recent actions was the health insurance reform law passed 
by congress in March, a law deemed by one attorney general to be 
“an unprecedented encroachment on the liberty of the American 
people.”2 Indeed, passage of the law has aroused such strong feelings 
in some quarters that nightly news anchors reported bricks thrown 
through windows, threatening phone calls to federal lawmakers, 
tampering with gas lines, and other less volatile forms of protest 
over health insurance reform. 

There are, however, other current subjects of discontent. State 
sovereignty legislation and resolutions reflect opposition to federal 
gun control laws, medical marijuana laws, federal control over the 
National Guard, and the federal income tax.3 Individuals and groups 
are also objecting to federal laws based on perceived threats to indi-
vidual freedom. According to a recent survey by the Pew Research 
Center, a large “minority of the public also has come to view the fed-
eral government as a major threat to their personal freedom  — 30% 
feel this way, up from 18% in a 2003.”4 In short, there is what some 
commentators have characterized as a “tsunami of interest in state’s 
rights and resistance to an overbearing federal government.”5

The surge in interest — whether of tsunami proportion or not 
— provides a fascinating backdrop to Robert A. Levy and William 
Mellor’s, The Dirty Dozen: How Twelve Supreme Court Cases Radi-
cally Expanded Government and Eroded Freedom.6 Levy, a Cato In-
stitute scholar, and Mellor, president of the conservative Institute for 
Justice, believe the federal government has trampled on state’s rights 
and civil liberties, but they point the blame at a less obvious player 
in the federal matrix, the Supreme Court of the United States. In 
their discussion of twelve Supreme Court decisions they find partic-
ularly disquieting, they are unquestionably on a mission to convert 
the reader to a view of the dictates of the United States Constitution 
that has been largely, although not entirely, absent from Court deci-
sions over the last several decades. 

Levy and Mellor’s thesis is simple: had the Supreme Court 

followed the founders’ intent, the federal government would be 
smaller, and our civil liberties would be more robust. The authors 
identify themselves as “textualists” — i.e., scholars who “assign 
great importance to the words actually in the Constitution. … they 
interpret the Constitution in accordance with the meaning when 
the underlying provisions were ratified, not the meaning that would 
necessarily be derived from a modern reading of the text.”7 

The authors’ pedagogy is also simple: supply the reader with the 
Constitutional Amendment or Article at issue in a particular case, 
historical and legal context when necessary — including prior case 
law and dicta — and an analysis of why the Court’s decision was 
wrong. Through a discussion of cases on issues ranging from the li-
censing of hairdressers to campaign finance, the reader is introduced 
to a view of the Constitution radically different from the one that 
most citizens and courts have embraced since at least the 1930’s. 
Were a majority of Supreme Court justices to adopt the views ex-
pressed by Levy and Mellor (and there are signs that they might), 
the consequences would reverberate throughout every aspect of our 
lives in a multitude of ways. The profound impact of those conse-
quences in itself might give one pause before converting. 

Critical of both the Right and the Left, although unquestion-
ably more critical of the Left, the authors insist that the republic 
envisioned by the founding fathers is nowhere to be seen today. The 
Supreme Court, they write, “has expanded government and curbed 
individual rights in a manner never intended by the framers.”8 Levy 
and Mellor assert that the founders intended to establish “a strictly 
limited government,” and this assertion is fundamental to their ar-
gument.9 It is also the weakest part. The framers did not have a 
uniform set of ideas and a shared intent. They were a diverse group 
with a range of beliefs that produced intensely personal and heated 
debates. James Madison was not, as Levy and Mellor write, “the 
Father of the Constitution.”10 Madison had many brethren, some 
of whom vociferously argued against his interpretation of what they 
had created.11 In declaring allegiance to what came to be known as 
the Jeffersonian Republican view of the Constitution, the authors 
relegate Madison’s Federalist contemporaries to an inferior status. 
That one-sided approach is puzzling because, in the afterward, Levy 
and Mellor expressly recognize that the drafters did not share a uni-
form set of beliefs.12 Given the clear point of view the authors con-
sistently express, they would have done far better to declare expressly 
that they were on one side of an historical debate rather than to write 
as if the debate did not exist.13 

1. Kirk Johnson, From Guns to Health Care, States’ Rights Gain Ground, The 
Boston Globe, March 17, 2010, at A2.
2. Kevin Sack, In Partisan Battle, Governors Clash with Attorneys General Over 
Lawsuits, N.Y. Times, March 28, 2010, at A18.
3. Tenth Amendment Center, www.tenthamendmentcenter.com. 
4. Pew Research Center for the People & the Press, Distrust, Discontent, Anger 
and Partisan Rancor: The People and Their Government, April 18, 2010 avail-
able at http://people-press.org/report/606/trust-in-government [hereinafter Pew 
Research Center].
5. Kirk Johnson, From Guns to Health Care, States’ Rights Gain Ground, THE 
BOSTON GLOBE, March 17, 2010, at A2. 
6. Robert A. Levy and William Mellor, The Dirty Dozen: How Twelve 
Supreme Court Cases Radically Expanded Government and Eroded 
Freedom (Cato Institute, 2009) (hereinafter “The Dirty Dozen”)The 

recent Pew Research Center poll found that criticism about government is not 
limited to the federal government. “Just 42% say their state government has a 
positive effect on their daily lives, down from 62% in October 1997. There is a 
similar pattern in opinions about the impact of local government—51% now see 
the impact of their local government as positive, down from 64% in 1997.” Pew 
Research Center, supra note 4.
7. The Dirty Dozen, supra note 6 at 216-217.
8. Id. at 3.
9. Id. at 1. 
10. Id. at 28. 
11. Joseph J. Ellis, Founding Brothers: The Revolutionary Genera-
tion, 13-15, 52-56 (2000).
12. The Dirty Dozen, supra note 6 at 216.
13. In fact, the authors’ outrage over the Troubled Asset Relief Program is 

Book Reviews
The Dirty Dozen: How Twelve Supreme Court Cases Radically Ex-
panded Government and Eroded Freedom, by Robert A. Levy & Wil-
liam Mellor (Cato Institute,2009), 231 pages.



Book Review / 317

In any event, if the reader agrees that the Constitution was de-
signed to ensure that the states would primarily drive our nation’s 
policies, and/or that the protection of individual rights was a para-
mount goal, then The Dirty Dozen provides ample proof that we have 
gone far astray. Nevertheless, even a reader who agrees with the au-
thors’ major premise should be warned that reading The Dirty Dozen 
may involve frequent detours into the land of conservative social 
commentary. Blanket statements with little or no factual support 
undermine what is otherwise a well written and thought provok-
ing book. For instance, we are told — on the subject of campaign 
finance — that because regulations and the redistribution of wealth 
create “huge incentives for profiteering … [by] cutting government 
down to size … we can minimize the influence of big money.”14 
While our current governmental structure may provide abundant 
opportunity to profit from government contracts or manipulation 
of the regulatory process, the authors offer no evidence — historical 
or otherwise — that a smaller government would be less dominated 
by “big money.” (In fact, the authors’ view of campaign finance laws 
makes the assertion highly unlikely.) Similarly, it is distracting to 
encounter claims that the cause of violent crime is, among other 
things, illegitimacy and teenage pregnancy, or that “disarmed soci-
eties tend to become police states,” amidst an otherwise interesting 
and compelling chapter on whether the text of the Second Amend-
ment evidences an intent to establish an individual or a collective 
right to keep arms.15 For the curious reader, however, the book is 
sufficiently intriguing to endure the detours. 

A particularly interesting example of the timely, instructive, and 
engaging quality of The Dirty Dozen is the challenge to now well es-
tablished law of the Commerce Clause. The challenge is particularly 
timely because some lawmakers have argued that it is unconstitu-
tional for Congress to tell residents of their state to buy health in-
surance when the federal government only has the power to regulate 
commerce among the states.16 While they don’t address health care 
specifically, Levy and Mellor discuss the constitutional principles at 
the heart of this debate. 

By way of refresher, the Commerce Clause is found in Article 
I, Section 8, which states: “The Congress shall have the power … 
to regulate Commerce … among the several states.” The Tenth 
Amendment reserves for the states all powers not expressly given 
to the federal government. Considering these provisions together, a 
textualist, and perhaps anyone at first glance, would conclude that 
Congress may only regulate economic activity that crosses state 
lines. Enter Roscoe Filburn of Wickard v. Filburn, the second case 
among the authors’ Dirty Dozen. Filburn was an Ohio farmer in the 
1940s, who grew a small amount of wheat, primarily to feed his live-
stock. Congress had recently passed the Agricultural Adjustment 
Act of 1938, which regulated the amount of wheat a farmer could 
grow and imposed a penalty if he exceeded the amount. Filburn 
argued that the law was unconstitutional as applied to him because 
he did not sell his wheat outside the state of Ohio; in fact, he sold 
almost none at all. Filburn’s case eventually came before the Su-
preme Court, which proceeded to find the federal law constitutional 

because his local wheat growing was an activity that might, when 
aggregated with similar activity by others, have a “substantial ef-
fect” on interstate trade.17 So long as there was a substantial effect, 
then Congress could impose a penalty on farmers who grew more 
wheat than the Secretary of Agriculture deemed permissible. Levy 
and Mellor, incensed, characterize the Court’s opinion as follows: 

“Jackson [writing for the Court] reasoned that while Filburn did 
not sell his wheat in interstate commerce, he did consume wheat on 
his own farm, and had he not grown that wheat himself, he would 
have had to purchase it. Even though Filburn’s purchase might have 
had an infinitesimally small effect on the interstate wheat market, 
there may have been many similarly situated farmers. The aggrega-
tion of all their purchases might have had a substantial effect on the 
price of wheat.” 

To some, the Court’s reasoning does seem rather tortured. Af-
ter all, the Court’s broad definition of interstate commerce would 
arguably include within its scope those who trade excess kale from 
their garden for a neighbor’s eggs — a common practice in certain 
parts of Massachusetts. It is hard to imagine that any of the framers 
had that kind of activity in mind when they agreed upon the term 
“commerce.” 

A slightly more complicated, but no less interesting, chapter con-
cerns one of today’s bedrock federal programs—Social Security. Ar-
ticle I, Section 8 of the United States Constitution begins by stating: 
“The Congress shall have Power to lay and collect Taxes, … [and 
to] provide for the common defense and the general welfare  …” 
Section 8 goes on to enumerate a lengthy list of permissible actions 
Congress may take for the general welfare — “to borrow Money on 
the credit of the United States,” to coin money, establish post offices, 
and “constitute tribunals inferior to supreme court.” The authors’ 
challenge to the Supreme Court’s interpretation of this section is 
based on classic textual construction. Do the enumerated actions 
exhaust what is permissible under the power to tax for the “gen-
eral welfare,” or does the initial clause provide a “separate source 
of congressional authority to ‘lay and collect Taxes’ and then spend 
the proceeds for purposes including, but not limited to, effecting 
congress’s enumerated powers.”18 Only the former interpretation 
makes any sense, argue the authors, because otherwise the enumer-
ated powers would simply be “excess verbiage.”19 In addition, the lat-
ter interpretation would “make a mockery” of the goal of a limited 
federal government. 

In 1937, the Supreme Court decided Helvering v. Davis, another 
of the Dirty Dozen, and opted for the latter construction.20 The 
question presented in Helvering was whether the Social Security 
tax violated the Tenth Amendment through Congressional exercise 
of a power Section 8 did not contain. The plaintiff, a businessman 
seeking to avoid paying the tax, argued it was unconstitutional. The 
Court disagreed. The enumerated powers were not the only permis-
sible actions to protect our general welfare, and what is required to 
maintain the “well-being of the Nation … changes with the times.” 
Congress could therefore impose the tax so long as it served the 
general welfare.21

reminiscent of the Hamilton-Madison debate over Hamilton’s plan for the re-
covery of public credit. See Ellis, supra note 11 at 48. 
14. The Dirty Dozen, supra note 6 at 106.
15. Id. at 110, 115. For the moment at least, that debate has been largely resolved. 
See infra note 24. 
16. Randy E. Barnett, Is Health Care Reform Constitutional?, Wash. Post, 
March 21, 2010 at B02, available at http://www.washingtonpost.com/wp-dyn/

content/article/2010/03/19/AR2010031901470.html 
17. The Dirty Dozen. supra note 6 at 39.
18.  Id. at 22 (emphasis added). 
19.  Id.
20. Helvering v. Davis, 301 U.S. 619 (1937).
21. The Dirty Dozen, supra note 6 at 26.
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Focusing strictly on the text of Section 8, Levy and Mellor make 
a strong argument that the specific powers were intended to give 
meaning to the more general statement with which the section be-
gins. But, it is also a classic rule of construction that a proper inter-
pretation must serve rather than frustrate the overall purpose of a 
document. That purpose, expressed in the preamble to the Constitu-
tion, is as follows:

“We the People of the United States, to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for 
the common defense, promote the general Welfare, and secure the 
blessings of Liberty to ourselves and our Posterity ….” 

Perhaps the real argument, then, is about the best means to 
achieve that overall purpose. It is safe to say that Levy and Mel-
lor believe it will only be accomplished by having a limited federal 
government, a free market economy, and an unwavering protection 
of private property. 

Not all the chapters concern issues that dominate today’s public 
discourse. For instance, Levy and Mellor address, with equal ar-
dor, federal forfeiture laws, which they claim are a violation of the 
due process clause of the Fourteenth Amendment; lawmaking by 
administrative agencies, a violation of the mandate in Article I, Sec-
tion 1, that all “legislative Powers herein granted shall be vested in 
a Congress of the United States”; and taking private property by 
eminent domain or regulation, violations of the Fifth Amendment. 
In the end, the reader is left to consider whether, for example, the 
Food and Drug Administration is born of an unconstitutional del-
egation of legislative powers, whether purported efforts to revitalize 
neighborhoods result in the unconstitutional confiscation of private 
property, and, for those who have not run across federal forfeiture 
laws, whether we should adhere to the old legal concept of “guilty 
property.” On the other hand, in a time of E-coli poisoning, fatal 
pharmaceutical products, and neighborhoods struggling to provide 
safety and education to their children, it is no easy thing to dismiss 
the benefits of the Supreme Court decisions Levy and Mellor abhor. 

In addition to infusing their textual analysis with social com-
mentary, the author’s analysis occasionally strays from their com-
mitment to text and intent. They stray most notably in their 

treatment of campaign finance laws and the First Amendment. 
The Amendment, of course, reads: “Congress shall make no law 
… abridging the freedom of speech.” The authors are adamant that 
campaign finance laws violate this amendment, but the extent of 
their textual analysis is that it cannot possibly be true that there 
is a distinction between “political speech, which is protected … 
[and] the money used to pay for the speech, which is supposedly 
not.”22 Unlike their analysis of the Second Amendment’s dominant 
and subordinate clauses, or whether one clause of Article One, Sec-
tion 8, must be read in the context of the others, the authors here 
provide no evidence that the framers meant anything other than 
what the Amendment says —  that we have a constitutional right 
to open our mouths and speak freely. They also do not point to the 
words of any participant in the framing process to demonstrate the 
framers’ intent to include corporations within the scope of the First 
Amendment. Whether one agrees or disagrees with the current state 
of affairs with respect to campaign finance laws, the limited analysis 
is disappointing. Instead, the authors write both, that “fairness has 
nothing to do with it,” and that the “point of campaigns is for the 
politicians whose ideas are the most popular to win the race.”23 A 
considerable degree of willful blindness is needed to believe that 
we will elect the person “whose ideas are the most popular” if only 
some of the candidates can afford to saturate our costly airwaves 
with their ideas. Those with little money, after all, have little ability 
to enter their ideas in the popularity contest. 

In the end, however, at least some of the ideas Levy and Mel-
lor espouse are reaching a powerful and welcoming audience. As 
the authors recognize in their preface, shortly after publication of 
The Dirty Dozen, the Supreme Court handed down a decision that 
established an individual’s constitutional right to own a handgun, 
at least in a federal enclave.24 And the Supreme Court recently is-
sued two opinions, which have dramatically altered the landscape 
for campaign finance laws.25 Time will tell the extent to which 
members of the Supreme Court are in agreement with other ideas 
the authors have proffered, but it appears that we should fasten our 
seatbelts. In the meantime, if you want a sneak preview, you will 
find it in the Dirty Dozen. 

Suleyken Diotima Walker

22. Id. at 97
23. Id. at 90. 
24. District of Columbia v. Heller, 554 U.S. 290 (2008). More recently, the 
Court found that the right was not limited to those who lived in a federal 

enclave but extended to all citizens of the United States. See McDonald v. Chi-
cago, 2010 Lexis 5523 (June 28, 2010) 
25. Davis v. Federal Election Commission, 128 S. Ct. 2759 (2008); Citizens 
United v. Federal Election Commission, 130 S. Ct. 876 (2010).
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Reading a recipe is a different experience than following one, 
and Carolyn Elefant’s how-to guide entitled Solo by Choice is like 
a cookbook. It’s a source for general information on broad topics, 
filled with information that will take on new and deeper meaning 
when applied to particular circumstances. The title, though, is the 
key: solo by choice implies that there are choices to be made, and 
choices imply decisions. Elefant (Cornell Law School Class of 1988) 
has made those decisions. She worked as an attorney at the Federal 
Energy Regulatory Commission in Washington, D.C. for about two 
years. Then she moved to a small firm in Washington for about three 
years, when she left to open a law firm and to serve as of counsel to 
another small firm. She leveraged her personal experiences to pro-
duce this valuable reference work.

The subtitle of the book, How to Be the Lawyer You Always Want-
ed to Be, acknowledges the variety of aspirations that brought us to 
law school and suggests that following those aspirations can lead to 
greater satisfaction in the practice. Some went to law school because 
of a fascination with the processes of law: government, litigation, 
justice, and hopes for a career in politics. Some went because the 
linear, analytical methods of law practice dovetail with their skills. 
Some went after a careful, thorough analysis of career options, 
undertaken in the post-college years of first jobs. And some went 
because, lacking a solid prospect for inherited wealth but proudly 
possessing undergraduate liberal arts degrees and the accompanying 
high student loans, they thought a law degree would lead to finan-
cial independence. 

The varied aspirations underlying the decision to pursue a career 
in law are not always satisfied by the path from law student to large 
law firm associate to partner, with a possible divergence for a judicial 
clerkship or a term in a government agency, though that path is the 
only one many attorneys consider. There are unexpected challenges 
and rewards in a career that does not follow the typical arc from law 
school into law firm partnership. Giving one’s passions a role in one’s 
professional life, instead of consigning them to hobbies, can result 
in greater satisfaction for both the attorney and her clients. By way 
of example, Elefant includes the story of an attorney whose personal 
experiences with infertility and adoption influenced her choice of a 
specialized practice area within family law, working with assisted 
reproduction and adoptions. Although not explicit, the attorney’s 
hard-earned personal insights into the motivations and expectations 
of her clients and the other parties in such cases contribute to her 
success in a rapidly evolving area of law.

To assist those interested in what it is like to go it alone, Elefant 
has gathered and organized an impressive amount of information 
on solo law practice. She presents that information in four sections, 
which generally track the chronology of opening and running an 
independent law firm, plus a section devoted to frequently asked 
questions and an epilogue. The meat of the book is in the first third, 
with sections entitled The Decision and Planning the Great Escape. 
Much of the material is repeated in different forms throughout, 
which is not surprising given how various factors and aspects of 

solo practice interlock, and the overarching impact of local rules. 
For example, some jurisdictions permit attorneys to pay referral fees 
to other attorneys regardless of the referring attorney’s ongoing in-
volvement in the case. Others strictly forbid, or worse, have con-
flicting rules on the subject. In Massachusetts, the fee of fiduciary 
(who may also be an attorney) is limited by the reasonable value of 
the services provided regardless of the size of the estate;1 New York 
and Pennsylvania permit fiduciary fees as a percentage of the estate, 
regardless of the complexity of the required services. Awareness of 
local rules is, therefore, of vital importance for attorneys who prac-
tice without the comforting insulation of a large law firm. 

The middle third of the book deals with the structural aspects 
of a law practice: dealing with clients, billing, and marketing. An 
attorney who is contemplating going solo may find these chapters 
informative in a theoretical way: they provide aspirational guidance 
on matters that have little practical import until they arise. Solos 
who have been practicing on their own for years will have a different 
opinion on these structural issues since the material will resonate 
with their personal experiences. Some may find new approaches re-
freshing, others may find them superficial or something they con-
sidered and rejected.

The final portions of the book have more meaning and relevance 
for attorneys who have more than a few years of solo practice under 
their belts. Four chapters on marketing provide a comprehensive 
introduction to its purposes and benefits. In the author’s view of the 
world, marketing goes beyond advertising, sales, and revenue gen-
eration into reputation, branding and succession planning. She dis-
cusses traditional approaches, which are important to know well in 
this conservative, mature profession, and the newer, internet-based 
methods that are indispensable to remaining competitive. Included 
in the latter discussion is Elefant’s approach to subjects from website 
design to search engine optimization (how to increase a website’s 
visibility), blogging and other cutting-edge methods

The obvious audience for this book is the attorney who has de-
cided to open a solo practice, or one who is considering whether to 
take the plunge into the frothy waters of entrepreneurship. Indeed, 
that market for Solo by Choice is likely to have increased since 2008, 
when the book first appeared, and is likely to continue increasing. 
When large and mid-sized law firms have fewer matters because 
their clients have cut back on legal fees or gone out of business al-
together, there is less work for the associates to handle. Some firms 
may lay off associates, or cut back their hours and benefits. Lateral 
hiring and summer associate programs will also be subject to auster-
ity measures. The combined effects of these trends encourage more 
and more attorneys to consider a leaner practice. 

Less obvious readers include attorneys who are, or think they are, 
secure in their law firms, but want to include a more entrepreneurial 
spirit in their practice development plans. Even if they intend to stay 
put and deem solos negligible fringe players, attorneys at medium 
and large firms can benefit from knowing more about their competi-
tors’ advantages. A depressed economy creates opportunities even 
for fringe players. When businesses see their revenues decline, they 
are less able to pay legal fees and more likely to go out of business. 
Smaller, more nimble firms, and especially solos, have a competitive 

Solo by Choice: How to Be the Lawyer You Always Wanted to Be, by 
Carolyn Elefant (DecisionBooks, 2008), 300 pages.

1.   Mass. Gen Laws ch. 206, § 16 (2008). Factors to consider include the size 
of the estate, time spent working on the estate, and the skill and ability of the 
fiduciary. See McMahon v. Krapf, 323 Mass. 118 (1948); see also Corcoran v. 

Thomas, 6 Mass. App. Ct. 1990 (1978)(“[T]the fiduciary is to receive just and 
reasonable compensation for all services performed in his trust.”).



advantage over larger firms. They can handle matters more econom-
ically if their profit margins are larger, they offer more predictable 
case staffing, and they may tolerate more flexible business arrange-
ments when there is no management committee to approve a client’s 
innovative request.

For the first audience, those considering the plunge, Elefant of-
fers important insights. For example, attorneys who have special-
ized knowledge or who practice in an arcane area of the law have 
an edge over their colleagues in running a successful solo practice. 
Elefant’s own career demonstrates the differences between a general-
ist (sadly, the days of Atticus Finch are gone, and the likelihood of a 
successful, satisfying general practice diminishes with each passing 
tax season) and a focused, specialized practice. She leveraged a stint 
with the Federal Energy Regulatory Commission and a few years 
with a boutique firm into a niche solo practice. But, as Elefant notes, 
specialization is not limited to a practice area; it may extend to a 
geographic focus or to knowledge of foreign languages or familiarity 
with cultural, social or demographic groups.

Elefant also presents a range of personality types whom she 
thinks are likely to succeed in solo practice. In addition to techni-
cal expertise in a field of law, be it divorce, tax law or intellectual 
property to name but three of many diverse practice areas, success 
as a solo requires confident and savvy marketing, an appetite for 
running a business, and solid instincts for networking, mentoring, 
making and regularly revising a plan.

In addition to insights of that type, Solo by Choice offers a wealth 
of information on the interdependent narrow topics that solo prac-
titioners encounter daily. For example, the question of office space 
requires consideration of the best type: home office, renting space 
(just an office, or space in a suite, or an entire suite to accommo-
date expansion and subtenants), exchanging work for space, buying 
an office condo or office building, or a combination of these and 
other options. Then there are location issues: In town? Suburban? 
Near a business center, or a courthouse, or where clients cluster? 
The interrelation of client expectations, practice areas, marketing 
strategy, and long-range plans for business development drive this 
initial decision.

After choosing a location, technical considerations begin. For 
example, knowing the going rates for office space in a particular 
location, and what the rates usually include, is valuable information 
that takes time — a scarce and valuable resource — to acquire. Even 
with a firm grasp of the going rate, an attorney who is considering 
opening a solo practice has to evaluate the rate: is it per square foot? 
Is that raw, or rentable square footage? What percentage of com-
mon area space is allocated to the rented space, and is the alloca-
tion reasonable compared to similar properties? Whether the quoted 
rent includes a build out allowance even for new paint and carpets, 
let alone electricity, phone and data lines, 24-hour access, parking, 
snow removal, custodial service, and the terms of the lease (renewal 
periods, security deposits, guarantors, etc.) are essential pieces for 
an accurate comparison. The choice is either to become adept in this 
field, or hire a trusted advisor to handle the matter.

A solo-to-be can easily encounter an information overload that 
makes her unable to make any decision until she is able to make 
them all. Elefant untangles the issues, and offers refreshing encour-
agement to question assumptions such as choosing a practice area: 

litigation associates, for example, are not limited to careers as liti-
gators. She recognizes that large law firms train associates in ways 
that may hinder their development as independent professionals. 
Litigation associates rarely are responsible for an entire matter from 
initial client meeting through judgment; they handle a motion here 
and brief an issue there, working simultaneously on several cases 
for multiple partners. While experience in litigation at a large firm 
may be helpful and certainly sharpens the skills of setting priorities, 
meeting deadlines and handling multiple tasks, going solo is an op-
portunity to reconsider, and apply the transferable skills to other, 
more satisfying practice areas.

Elefant’s book also operates well as a quick source of informa-
tion for those who are considering going solo, or need a précis on a 
particular area of practice management (as distinct from substan-
tive guidance on specific areas of the law). There are, however, some 
shortcomings in her approach. For example, solos not only practice 
law, they run a business. Chapter 7 on selecting a practice area skims 
lightly over critical factors such as personalities, skills, experience 
and lifestyles. Simply saying, for example, that there are choices 
regarding work patterns designed to accommodate interests and 
commitments beyond the practice of law, without providing more 
detailed information or even a reference to a source, may leave one 
wondering where to go for a less superficial discussion of the topic. 
And that lack of detail is a recurrent flaw, for even the appendices 
contain insufficient citations (e.g. brief mention of studies without 
providing any information about their titles, authors or methodolo-
gies) and scant documentation of sources. Worse, there is no index 
for the book itself.

Revenues are another area in which Elefant could have been 
more precise. She is reliably optimistic about revenues and expenses, 
though perhaps overly encouraging when discussing a solo attor-
ney’s ability to control and predict expenses. She conflates, however, 
an hour billed with a collected fee, resulting in overly rosy fore-
casts. She suggests omitting costs such as photocopying and postage 
from a bill, although many clients would appreciate a write-off if 
they knew one had occurred. Elefant does not recommend making 
the write-off transparent, by showing the charges with a matching 
credit, nor does she acknowledge that billing only for large amounts 
of copying requires keeping track of most copies anyway.

Though perhaps of greatest value as a step-by-step planning 
guide for those committed to starting a solo practice, Elefant’s book 
provides information that is useful on a number of levels. For attor-
neys who want to brush up on web marketing, Chapters 15 and 16 
contain nuggets of information. For those who have a more general 
curiosity, the author pulls together data from a variety of sources: 
her personal experiences, brief interviews with solo practitioners in 
a range of ages, experience levels, practice areas, and locations, lists 
of factors to consider, and practical examples of the likely results of 
the different strategies. The format and content of the book demon-
strate for each reader, who might otherwise be overwhelmed by the 
numerous possible iterations of solo practice, that the landscape is 
divided as neatly as Gaul into Certainly, Never and Must Consider 
That. Having reduced the options of solo practice into these three 
manageable categories, an attorney may proceed confidently to plan 
and implement strategies for continued success.

Nancy Weissman




