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the BRass Ring of custody:  
towaRd a BetteR soLution foR faMiLies  

in Massachusetts

By Maritza Karmely and Kelly A. Leighton

Maritza Karmely is Assistant 
Clinical Professor of Law, Boston 
College Law School.

Kelly A. Leighton is a Partner at 
Barnes & Leighton in Salem.

i. intRoduction

In January 2009, Representatives Eugene L. O’Flaherty and 
John D. Keenan in the Massachusetts House, and Senator Cynthia 
Stone Creem in the Massachusetts Senate, sponsored proposed leg-
islation entitled: “An Act Relative to Parental Choice of Terminolo-
gy in Certain Domestic Relations Matters” that originated from the 
Boston Bar Association.1 If passed, the proposed legislation would 
add a new section to the divorce chapter (Chapter 208, section 31B) 
of the Massachusetts General Laws, providing divorcing parents 
with the option to use alternative terminology when referring to 
the post-divorce involvement of parents in their children’s lives. 
Such proposed changes include opting for “parental rights and re-
sponsibilities” in place of the current term “custody.” The proposed 
legislation also defines “parenting plan” and suggests elements for 
designing such plans. 

The proposed legislation would change G.L. Chapter 208, the 
divorce statute, by amending only one key provision: the section 
relating to child custody. Although relatively modest on its face, 
this change could be a force in shaping new social norms around 
parenting in the Commonwealth. Many parents feel disempowered 
by the divorce process, a process that changes the family structure 
after separation. The bill would benefit both parents and children 

by using language that encourages parents to remain involved with 
their children. Such a change in the current Massachusetts statute 
has the potential to reduce the all too often perception of bias in the 
probate court by maing it clear that the Commonwealth encourages 
co-parenting. However, the legislation also contemplates that there 
may be cases in which encouraging cooperative parenting may not 
be appropriate. For that reason, the proposed “alternative language” 
in the legislation is presented as an option rather than a mandated 
change of the current law. 

ii. Benefit foR faMiLies/chiLdRen

A. Custody Law In Massachusetts Should Be Updated to Reflect 
Changes in Social Norms

Language is powerful. It affects how we see ourselves and im-
pacts how we understand social reality. Small linguistic alterations 
to legislation can significantly influence how we understand and 
approach an issue. There are arguably few more important issues 
than the manner in which separated parents care for their children 
and relate to each other in their parenting arrangements. However, 
the language Massachusetts law currently uses2 to describe these 
arrangements neither accurately describes the nature of parenting 

1.   “An Act Relative to Parental Choice of Terminology in Certain Domestic 
Relations Matters,” H.B. 1559, 186th Gen. Ct., Reg. Sess. (Mass. 2009), spon-
sored by Reps. Eugene L. O’Flaherty & John D. Keenan and S.B. 1662 186th 
Gen. Ct., Reg. Sess. (Mass. 2009), sponsored by Sen. Cynthia Stone Creem. 
Although this proposed legislation received a favorable report from the Joint 
Committee on Judiciary, it was not enacted during the formal legislative session, 
which ended on July 31, 2010. In the event that it does not pass by the end of 
the current session, it is the writers’ understanding that it will be refilled in the 
2011-2012 session.
2.   Mass. Gen. Laws ch. 208, § 31 (2010), uses the phrase “sole physical cus-
tody” describing it as “a child shall reside with and be under the supervision of 

one parent, subject to reasonable visitation by the other parent, unless the court 
determines that such visitation would not be in the best interest of the child.” 
“Joint physical custody” is described as “a child shall have periods of residing 
with and being under the supervision of each parent; provided, however, that 
physical custody shall be shared by the parents in such a way as to assure a child 
frequent and continued contact with both parents.” Id. In the definition of “sole 
legal custody,” “one parent shall have the right and responsibility to make major 
decisions regarding the child’s welfare including matters of education, medi-
cal care and emotional, moral and religious development.” Id. “Shared legal 
custody” is “continued mutual responsibility and involvement by both parents 
in major decisions regarding the child’s welfare including matters of education, 
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relationships, nor adequately acknowledges the importance of the 
bond between parent and child. In fact, the statutory words used 
to describe parents’ legal relationships towards their children may 
often create conflict by driving wedges into already strained rela-
tionships. 

Children caught in the middle of their separated parents’ dis-
putes often undergo upheaval and stress in the aftermath of their 
parents’ breakup and during subsequent litigation. For those famil-
iar with and involved in custody disputes, a common goal is to alle-
viate the ill-effects such litigation may have on children. According-
ly, carefully considered changes in the language we use in family law 
litigation may go a long way toward diffusing some of the conflict in 
order to help parents resolve child-related issues. This, in turn, can 
only lessen negative impacts on their children.

In our current law, “custody” is the term used to describe both 
where a child lives and how decisions are made for a child. “Physi-
cal custody,” the location where a child physically resides, may lie 
with one parent (“sole physical custody”) or may be shared between 
parents (“shared physical custody”). Major child-related decisions, 
regarded as “legal custody” decisions, also may be within the power 
of one or both parents. A parent who does not have physical custody 
“visits” with a child when spending time with the child. Accord-
ingly, the “non-custodial” parent’s time with the child is referred to 
as “visitation.”

The words “custody” and “visitation” come with negative con-
notations implying ownership and property. In some contexts, these 
terms are associated with imprisonment,3 making them patently in-
appropriate to describe relationships between parents and children. 
While the terms may have been more fitting at one time when par-
enting roles were more traditional and regimented—one parent be-
ing the main caregiver, usually the mother, with the other parent in 
a smaller role, usually the father—parenting patterns have changed 
over recent decades. For many families, historically “traditional” 
domestic caretaking arrangements have transitioned to a sharing 
of marital and child-related responsibilities. Often both parents are 
working, and remain equally involved with their children. As a re-
sult, “custody” and “visitation” not only inaccurately describe the 
post-separation parenting arrangement, they also invariably mar-
ginalize one parent, designating the parent as a “visitor” to the child. 
The terms also elevate the other parent to the so-called “winner” of 
the “custody” designation.

Some parents coordinate a “shared physical custody” arrange-
ment under our current law. These parents often successfully put 
aside negative feelings they have toward each other and work to-
wards a schedule that is in the best interests of the child. These 
arrangements are often characterized by appropriate communica-
tions between the parents and close coordination of their respective 
parenting roles. However, many post-separation parents make an 
arrangement which, for a variety of reasons, gives one parent more 
time with the child and leaves the other parent with less time. Many 

times this makes logistical sense and corresponds to the interest of 
the child by accounting for both the parents’ and child’s locations 
and schedules, as well as the need for continuity of care. 

Some parents cannot achieve the level of cooperation needed to 
make a shared parenting arrangement work for their children, and 
conflict over the status of each parent often follows. In Kendall v. 
Kendall, for example, the “fundamental religious differences” be-
tween a Jewish mother and a fundamentalist Christian father re-
sulted in litigation over the religious upbringing of the children. 
Conflict over religious upbringing, however, was not a sufficient 
basis upon which to overturn the trial judge’s award of joint legal 
custody. The SJC determined that the couple was able to “cooper-
ate on other child care issues.”4 The following year, in Carr v. Carr, 
the court found that where the parents had a “dysfunctional, virtu-
ally nonexistent [relationship] of continuous conflict,” joint custody 
was not possible. Rather, the trial court “properly determined that 
[physical and legal] custody should be awarded to only one parent.5 

When conflicts like this arise, however, it is important that the 
parent with less time should not be deprived, in our language, of an 
important and continuing role in the child’s life. Since 1981, Mas-
sachusetts courts have acknowledged that the noncustodial parent 
cannot be deprived of a connection with her child absent a clear 
and affirmative showing that contact with the parent harms the 
child; this is because of the importance of “frequent and continuing 
contact” of the child with both parents. 6 Similarly, the parent with 
more time should not be elevated to being in an ownership position.

As a result, in our current scheme and in the cases where physical 
custody cannot be shared, there emerges a “win-lose” dynamic in 
the course of family law litigation. The parent with custody becomes 
the winner, and the parent with visits is the loser. Parents become 
fixated on the brass ring of sole custody, when the child would be 
better served by a concentration on what works best for the child. 
The form of the court order—the precise words used to describe 
each relationship—becomes more important than the substance 
of the court order—what parenting arrangement makes the most 
sense in each individualized family situation. Litigation surround-
ing custody adds to the deterioration of the relationship between 
separated parents, and makes the resulting parenting arrangement 
more difficult to navigate for all parties. In the aftermath of litiga-
tion, parents face additional difficulties parenting through to the 
child’s emancipation.

Apart from post-litigation acrimony, the words used to describe 
the parenting relationships affect how parents see themselves and 
their respective roles in the child’s life. Deeming a parent a “visitor” 
can alienate a parent and prevent him or her form having a fully 
engaged role in the child’s life. Children’s lives improve when both 
parents are healthy and active participants in their lives after parents 
separate. An additional benefit derived from greater involvement by 
a non-residential parent in a child’s life is often more consistent child 
support payments.7 Accordingly, in an effort to preserve and foster 

medical care and emotional, moral and religious development.” Id.
3.   Black’s Law Dictionary 441 (9th ed. 2009) defines custody as: “The care 
and control of a thing or person. The keeping, guarding, care, watch, inspection, 
preservation or security of a thing, carrying with it the idea of the thing being 
within the immediate personal care and control of the person to whose custody 
it is subjected. Immediate charge and control, and not the final, absolute control 
of ownership, implying responsibility for the protection and preservation of the 
thing in custody. Also the detainer of a man’s person by virtue of lawful process or 
authority. The term is very elastic and may mean actual imprisonment or physical 
detention or mere power, legal or physical, of imprisoning or of taking manual 

possession.” There are other non-family law statutes that define custody in Mas-
sachusetts. For example, M.G.L.A. 265 § 13J (2010) “Assault and battery upon a 
child: penalties” defines “[p]erson having care and custody” as “a parent, guard-
ian, employee of a home or institution or any other person with equivalent su-
pervision or care of a child, whether the supervision is temporary or permanent.”
4.   Kendall v. Kendall, 426 Mass. 238, 251, n. 21 (1997).
5.   Carr v. Carr, 44 Mass.App.Ct. 924, 924 (1998).
6.   Felton v. Felton, 383 Mass. 232 (1981). 
7.   Judith A. Seltzer et al., Family Ties After Divorce: The Relationship Between 
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the bonds with both parents it is important to avoid a dynamic in 
which either parent perceives and experiences a marginalized role.

B. A Change In Custody Law Language Would Have A Positive 
Effect On Families And Children

A solution to this problem is reflected in the proposed legisla-
tion. It seeks to change the language used to describe parenting rela-
tionships and remove the apparent stigma embodied in our current 
language. The proposed “alternative language” bill seeks to preserve 
the current substantive law of the Commonwealth concerning the 
children of divorcing parents, but provides parents with alternative 
terms to use when describing the legal arrangements made regard-
ing those children.

The current custody laws in Massachusetts contain a flexible 
standard, giving judges discretion to fashion orders that best reflect 
parenting patterns with a focus on what is best for a child.  However, 
the language used in the statute is inflexible and inaccurate. The 
proposed legislation gives parents a choice to move away from the 
words “physical custody,” and speaks in terms of “primary residen-
tial responsibility.” Rather than “legal custody,” the statute proposes 
“decision-making.” Accordingly, a shared physical custody order 
would be an order for shared residential responsibility. A shared le-
gal custody order would be an order for shared decision making. 
In the event that the child spends more time with one parent, that 
parent would have primary residential responsibility, and the other 
parent would enjoy parenting time. The use of “parenting time,” 
in particular, more accurately describes the nature of a relationship 
between parent and child, and it communicates respect about the 
relationship. The proposed legislation does not include a designation 
of “visitation” to describe that relationship.8

The genesis of this bill was discussion among family law attor-
neys, judges, and others with exposure to custody litigation as it now 
exists. There was wide consensus that providing alternative terms 
would go a long way to diffuse conflict in family law cases, as well 
as encourage parents to shift focus away from who won and lost a 
custody case and toward a focus on how to best parent a child after 
separation.9

Many attorneys and judges in the Commonwealth already use 
alternative terms to describe custodial arrangements. Attorneys de-
scribe cases in which parents agree on where the child should live, 
the schedule of parenting time, as well as how decisions are made, 
but continue to litigate over who has “custody” and who has “visi-
tation.” In other cases, while the schedule is satisfactory to both 

parties, there is litigation and conflict over a designation of “joint 
physical custody,” because a lesser designation is unacceptable to a 
parent who does not wish to be relegated to being a “visitor” to a 
child. 

While using alternative terms currently goes a long way toward 
diffusing potential conflict, there is a risk in this practice. Nowhere 
in our statutes are there corresponding legal definitions to for these 
increasingly-used terms. Without legal definitions, future interpre-
tations of documents that contain them—either by our courts or 
those of other jurisdictions—may well be beset by confusion, mis-
application of the governing law, or misinterpretation of the parties’ 
intent. The proposed bill links the new terms to clear definitions 
already existing in our statutes. This ensures that the substantive 
law is identical when using the new terms, but also that case law in-
terpreting those statutory concepts is preserved in the new scheme.10

The option of alternative terms will benefit Massachusetts fami-
lies by encouraging cooperation between parents while also encour-
aging each parent to be emotionally and financially responsible for 
their children. 

iii. tRends and Benefits of the PRoPosed “aLteRnative 
Language” LegisLation

A. The “Alternative Language” Proposed Legislation Follows 
Current State and National Trends

Child caring norms have changed dramatically in the last fifty 
years. These social changes consistently have influenced policies in 
Massachusetts government agencies and the Massachusetts courts. 
For example, the recently enacted 2009 Child Support Guidelines 
eliminated the terms “custody” and “visitation.” In explaining the 
rationale for this terminology change, the Massachusetts Child Sup-
port Guidelines Task Force indicates that the phrase “‘traditional 
custody and visitation arrangements’ [previously used in the Guide-
lines] fails to adequately recognize the active participation of two 
parents in many families.” The Task Force also notes that “visitation 
and custody labels may be polarizing and may discourage active in-
volvement by both parents, which is generally in the children’s best 
interest.”11 

The terminology change in the 2009 Child Support Guidelines 
is not a new concept.12 This type of terminology change has been 
recommended by the American Law Institute (ALI) since 1998. 
In its Principles of the Law of Family Dissolution (§2.03, comment 
e),13 there is an explicit recommendation to replace the “traditional” 

Visiting and Paying Child Support, 51 J. Marriage & Fam. Rev. 1013, 1027 
(1989); Judith A. Seltzer et al., Will Child Support Enforcement Increase Father-
Child Contact and Parental Conflict after Separation?, in Fathers Under Fire: 
The Revolution in Child Support Enforcement 157, 173 (Irwin Garfin-
kel et al. eds., 2001); Heather Crosby, The Irretrievable Breakdown of the Child: 
Minnesota’s Move Toward Parenting Plans, 21 Hamline J. Pub. L. & Pol’y 489, 
507 (2000).
8.   Although Mass. Gen. Laws ch. 208, § 31 (2010) does not define “visita-
tion,” it refers to the term within the definition of sole physical custody. The 
term is also referred to in other sections of the chapter, as well as in other family 
law-related chapters, such as Mass. Gen. Laws ch. 209C (2010) and Mass. 
Gen. Laws ch. 209A (2010).
9.   Mass. Gen. Laws ch. 208, § 31 (2010), was left intact without revision. The 
bill proposes a new section, Mass. Gen. Laws ch. 208, § 31B (2010), which 
gives parents a choice of terminology in divorce cases. The need for alternative 
terms was balanced with an acknowledgment that in some cases, the old terms 
were still required in order to protect the child.

10.   The word “custody” is used in various contexts throughout the Common-
wealth’s laws outside of statutes regarding custodial determinations between 
parents. The term is used and defined in child protection, child support and 
other statutes, and the drafters determined to advocate for a narrow revision of 
the laws, rather than seek to eliminate the term from all Massachusetts laws, to 
avoid complication, confusion, and unintended consequences.
11.   Massachusetts Child Support Guidelines Task Force, Report of the 
Child Support Guidelines Task Force, 38 (2008).
12.   In 1983, the Massachusetts Legislature adopted a revision of Mass. Gen. 
Laws ch. 208, § 31 (1983) that introduced a presumption of “shared legal custo-
dy” which was this section’s first inclusion of a concept related to shared parent-
ing (St.1983, c. 695, approved Dec. 21, 1983). In 1989, this section was entirely 
rewritten with text similar to the current version that introduced the procedure 
for submission and adoption of “shared custody implementation plans,” a fur-
ther advancement in support of co-parenting (St.1989, c. 689, approved Jan. 
10, 1990).
13.   American Law Institute, Principles of the Law of Family Dissolution (2000).
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parenting terms such as words like “custody” with terminology that 
“avoids the win-lose conceptualization”14 of post-divorce parenting 
and “reinforce(s) the reality that not only primary responsibility for 
the child but all other forms of physical responsibility are also im-
portant, and custodial in nature.”15 

Massachusetts courts also have acknowledged ALI’s recommen-
dation to eliminate the “custody” phrase and replace it with more 
neutral terminology. In Abbott v. Virusso, for example, the court rec-
ognized that Massachusetts courts do not consistently use custody 
terms as defined by statute, and instead employ formulations such 
as “primary care parent,” “primary caretaker,” or “primary physi-
cal custody” when issuing custody orders.16 The court devotes sev-
eral paragraphs in a footnote to an explanation of the basis for the 
ALI’s recommendation to use the term “custodial responsibility” in 
such situations, how it is defined, and what parental actions it en-
compasses. 17 More recently in Prenaveau v. Prenaveau, the court 
recounted how the trial judge made it clear in his decision that he 
“’eschew[ed]’ the term ‘physical custody,’” similar to the manner in 
which the ALI discourages the use of such terms.18 Instead of award-
ing either parent sole physical custody or joint custody to both, the 
lower court ordered that the children should “reside primarily” with 
the husband and “spend approximately the same amount of time 
with each parent.”19

Both the ALI’s recommendation for terminology change and 
the change made in the 2009 Child Support Guidelines indicate 
a growing shift away from the use of the “traditional” custody ter-
minology toward more neutral language. This terminology shift is 
reflected on a national level as well, given the number of states that 
have enacted statutes including alternative language.20 If Massachu-
setts adopts the proposed alternative language scheme, it would be-
come the seventeenth state to deviate from the traditional terms cus-
tomarily used in family law litigation.21 However, it would be one 
of a handful of states to supplant “custody” with alternative terms, 

in addition to Florida and North Dakota.22 North Dakota’s statute 
employs terms nearly identical to those proposed in Massachusetts, 
including “decision-making responsibility,” “primary residential re-
sponsibility,” and “parenting time.”23 Florida eliminated the desig-
nations of “custodial” and “non-custodial” parent in favor of terms 
such as “parenting plan” and “time sharing schedule” to describe 
parent/child arrangements.24 The balance of the states have replaced 
the term “visitation” with “parenting time” (or some close variant 
thereof), while preserving the term “custody.” Such statutory emen-
dations reflect a shift in public policy throughout the country favor-
ing cooperative parenting instead of the so-called more “traditional” 
approach of one parent undertaking most parental responsibilities.25

B. The Bill Will Have an Impact on Perceived Bias in 
Massachusetts Courts

There are other anticipated benefits of a custody law terminol-
ogy change apart from encouraging co-parenting for Massachu-
setts families. Adjusting the terminology would likely reduce the 
long-standing perception that the Massachusetts court system is 
biased when deciding custody disputes.26 This perception of bias has 
motivated various groups to seek changes in the custody laws in 
Massachusetts and elsewhere.27 Indeed, there is on-going momen-
tum throughout the country to change custody laws in a number 
of ways.28 

In Massachusetts, the proposed legislation’s effort to eliminate 
the “win-lose” dynamic, combined with a focus on cooperative par-
enting, will result in an increased understanding that court person-
nel, judges, and the Commonwealth all value the involvement of 
both parents in children’s lives. This is in contrast to the perception 
that the system favors one parent or gender over the other. Indeed, 
the Commonwealth historically has regarded custody as a gender-
neutral matter. After women gained individual rights in the early 
1900s, there has never been a statutory preference in Massachusetts 

14.   Id. at §2.03.
15.   Id.
16.   Abbott v. Virusso, 68 Mass.App.Ct. 326, 330 (2007)
17.   Id. at n.9 (providing examples of ALI suggested terminology. For example, 
“‘Parenting functions’ are described as ‘tasks that serve the needs of the child or 
the child’s residential family,’ and include caretaking functions …”).
18.   Prenaveau v. Prenaveau, 75 Mass.App.Ct. 131, 912 N.E.2d 489 (2009).
19.   Id. at 138
20.   See, e.g., Ariz. Rev.Stat. Ann. § 25-403.02 (2008); Colo. Rev. Stat. 
§ 14-10-124(1.5)(b)(7) (2008) (term modified from “custody” to “parental re-
sponsibilities” or “decision making responsibility”); Fla. stat. Title VI, Ch. 
61 § 61.046 (2008) (eliminated “custodial parent” and “non-custodial parent” 
and substituted with “parenting plan” and “time sharing schedule); Off. C. 
Georgia..Ann. § 19-9-6 (2007) (retains “visitation” but provides for use of 
the alternative term of “parenting time”); Ind. Code Ann. § 31-14-14-2 (West 
2009); Kan. Stat. Ann. § 60-1616 (2009) (substitutes “parenting time” for 
“visitation,” but retains “visitation” when describing contact with third par-
ties, such as grandparents); Mich. Com .L. § 722.27a (substitutes “parenting 
time” for “visitation”); Minn. Stat. Ann. § 518.1705(3) to (4) (West 2008); 
Mo. Ann. Stat. § 452.375(2)(1), (9) (West 2008) (change from “visitation plan” 
to “parenting plan”); Mont. Code Ann. § 40-4-234 (2007) (term modified 
from “custody or visitation” to “parenting plan”); N.J. Stat. Ann. § 2C:13-4 
(West 2009) (language change from “visitation” to “parenting time”); Oreg. 
Rev. Stat. § 109.784 (allows for use of either “visitation” or “parenting time”); 
So. Dak. stat. ann. § 25-4A-10 (2008) (substitutes “parenting time” for “child 
visitation); Tex. Fam. Code § 153.133 (2008) (language change from “agree-
ment of the parents” to “parenting plan”).
21.   The states that adopted a substitute to “visitation” include Arizona, 

Colorado, Indiana, Kansas, Michigan, Minnesota, Montana, South Dakota, 
Utah, and Wisconsin. Georgia, New Jersey, and Oregon give litigants a choice 
between “visitation” and “parenting time.”  
22.   See, N.D. Cent. Code § 14-09-00.1 (2010); Fla. stat. Title VI, Ch. 61 
§ 61.046 (2008).
23.   See, N.D. Cent. Code § 14-09-00.1 (2010).
24.   See, Fla. stat. Title VI, Ch. 61 § 61.046 (2008).
25.   1 Ann M. Haralambie, Handling Child Custody and Adoption Cases 
§ 4:2 (3rd ed. 2010).
26.   The Commonwealth also will likely benefit through the reduction of the 
animosity surrounding child custody that leads to prolonged custody litigation. 
A reduction in hotly debated child custody disputes could benefit the state by 
reducing the need for on-going or prolonged family law litigation. Those who 
have spent time in probate courts can attest to the frustrating days of waiting 
for cases to proceed and the general delays in the court process. In part, this is 
a result of the size of the judges’ case dockets. This was the case even before the 
current economic climate in which there has been a reduction in court staff. 
Encouraging co-parenting and downplaying the “winner-takes-all” perception 
of custody disputes would likely reduce litigation.
27.   Some groups are in favor of a joint physical custody presumption. Such 
groups argue that a rebuttable presumption in favor of joint physical custody 
will ensure two-parent involvement, reduce litigation, and raise the standard of 
living for children in divorce. However, there is little evidence to support a large 
leap into a presumptive effort to enforce joint physical custody. No rule in the 
family law context should be at the extreme ends of the legal spectrum. 
28.   Melissa A. Tracy, The Equally Shared Parenting Time Presumption--A 
Cure-All or a Quagmire for Tennessee Child Custody Law?, 38 U. Mem. L. Rev. 
153, 169-70 (2007) (including list of statutes in U.S. in which co-parenting is 
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custody law of one gender over another.29 In many other states, a 
maternal custody preference began to gain popularity from the mid-
nineteenth century through the mid-twentieth century.30 This pref-
erence was codified by statute as part of a “tender years doctrine” 
that presumed the mother should have primary custody of the child 
during their tender years, defined as before the age of 13 in many 
jurisdictions.31 Massachusetts, however, never codified a maternal 
preference, but rather adopted a standard of child custody where 
“the happiness and welfare of the children shall determine the cus-
tody or possession” back in 1855.32 At that time, the legislature also 
amended the custody statute to include clear language that absent 
misconduct, “in making an order or decree relative to the custody of 
children” the “right of the parents” was held “equal.”33 

While the custody statute in the Commonwealth has been gen-
der neutral for over 150 years, and this principle has been reinforced 
in case law, there is still a belief that there is gender bias in the family 
court process. In Custody of Kali, for example, the judge awarded 
primary physical custody to the mother over the guardian ad litem’s 
recommendation that the father be given primary physical custody. 
The father on appeal suggested that the judge’s decision was based 
upon gender discrimination. The SJC, however, rejected the father’s 
claim of gender discrimination, finding that the judge’s decision was 
otherwise supported by the record and reiterated the longstanding 
Massachusetts principle of gender neutrality in probate determina-
tions.34 

In the late 1980s a committee was established in Massachusetts 
to study the issue of gender bias. The Committee issued the Report 
of the Massachusetts Supreme Judicial Court Gender Bias Study Com-
mittee in 1989,35 and found that when fathers actively sought cus-
tody of their children, they received either primary or joint physical 
custody over 70% of the time.36 This was the case even though they 
also found that mothers had primary physical custody of children 
most often following divorce. The Report does not include findings 
of bias in favor of women or against men. There is only comment 
on the effect of the perception of bias in favor of women: “Reports 
indicate, however, that in some cases perceptions of gender bias may 
discourage fathers from seeking custody and stereotypes about fa-
thers may sometimes affect case outcomes.”37 

Other states have conducted similar studies on gender bias in 
their court systems. In North Dakota, a committee on Gender 
Fairness Implementation issued a report in 2007 assessing the 

effectiveness of the thirty-three recommendations its Commission 
on Gender Fairness in the Courts made, ten years after an original 
1996 report.38 As part of this assessment, surveys were distributed 
to approximately 450 judges, attorneys, and judicial system employ-
ees.39 The Commission concluded that there were no “clear instanc-
es of bias in the application of legal doctrine in domestic cases.”40 
Indeed, when asked about custody proceedings, a majority of law-
yers, both male and female, did not believe that gender bias was 
present, expressing a view that judges give fair and individualized 
consideration to fathers seeking custody.41 Similar to the findings in 
the Massachusetts study, regardless of whether there is bias in favor 
of either women or men in custody disputes, there was a perception 
of bias. In the North Dakota study the Commission concluded that 
while there was no documented conclusion of gender bias, there is a 
misperception of gender bias. 

When deciding custody law policy, we should review what is, in 
fact, best for children, just as the trial court judge did in Freedman v. 
Freedman.42 In Freedman, the trial judge determined that the exist-
ing shared custody agreement had been working well for the child 
and that shared custody should continue rather than “creation by 
judicial order of a ‘predominant parent’ and a ‘visiting parent.’’’43 
Reducing the hostility between parents in divorce proceedings and 
emphasizing the involvement of both parents can only improve chil-
dren’s lives. Unless there is a change in the law to address the percep-
tion associated with terms like “custody” and “visitation,” divorcing 
parents will continue to believe that the Commonwealth (i.e., the 
courts and legislature) is biased against them and does not value 
co-parenting. 

Changing terminology may remove some of the stigma from the 
divorce process and bring about other positive effects experienced 
in several states that have already adopted similar changes. For ex-
ample, many states have adopted alternative custody terminology, 
either as a framework for the parents to select or as a mandatory 
“parental responsibility” option that replaced a traditional custody/
visitation framework, and such changes have made a difference.  

Washington was the first state to introduce such an overhaul in 
1987 when it replaced its traditional custody framework with a struc-
ture that referred to “parenting functions” and “residential sched-
ules.”44 After one year, a study examined 300 dissolution cases under 
the new system.45 This study looked at how effective the new system 
was in implementing the goals set out by the legislature, namely “to 

supported by states in which such co-parenting is encouraged).
29.   Mary Ann Mason, From Fathers’ Property to Children’s Rights: 
the history of child custody in the united states 14 (Columbia Univer-
sity Press 1996). During the colonial period, mothers had few statutory rights to 
the association and labor of their children. Under English common law, fathers 
had a natural right to their children but the mother was “entitled to no power 
[over the children], but only to reverence and respect.” Id. In the rare instance 
of a divorce granted by the courts or governor, the mother had no claim to the 
custody of the children either at common law or in courts of equity. However, in 
reality, mothers often got custody of their children following a divorce because the 
divorce normally was granted due to the father’s adultery or desertion. Id. at 15.
30.   Jeffery M. Leving, Fathers’ Rights: Hard-Hitting & Fair Advice for 
Every Father Involved in a Custody Dispute 27-29 (Basic Books 1998).
31.   Id. at 57.
32.   Mass. St. 1855, ch. 137, § 7. 
33.   Id. There is no case law during this period in which there was a preference 
for mothers. “Father is by law clearly entitled to the custody of his child.” Com-
monwealth. v. Briggs, 16 Mass. 203 (1834). 
34.   Custody of Kali, 439 Mass. 834, 838 (2003)

35.   Gender Bias Study Comm., Mass. Supreme Judicial Court, Gender Bias 
Study of the Court System in Massachusetts, 24 New Eng. L. Rev. 745, 750-52 
(1990).
36.   Id. at 748.
37.   Id.
38.   Gender Fairness Implementation Committee of the North Dakota Su-
preme Court, Gender Fairness in North Dakota’s Courts: A Ten-year Assessment, 
83 N.D. L. Rev. 309, 313 (2007).
39.   Id. at 316.
40.   Id. at 334. 
41.   Id.
42.   Freedman v. Freedman, 49 Mass.App.Ct. 519 (2000)
43.   Id. at 522
44.   Jane W. Ellis, Plans, Protections, and Professional Intervention: Innovations 
in Divorce Custody Reform and the Role of Legal Professionals, 24 U. Mich. J.L. 
Reform 65, 77-79 (1990).
45.   Id. at 115. 
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permit individualized parenting plans, reflective of different ways of 
raising children” and “to encourage continued participation of both 
parents in the lives of their children following divorce.”46 The major-
ity of lawyers interviewed as part of the study considered the new 
statutory scheme to have the positive effect of causing the parents 
to focus on what is best for their children at an earlier point in the 
divorce process, resulting in better communication and less conflict 
around parenting.47 In looking at the effectiveness of the terminol-
ogy change, it was noted anecdotally that lawyers who used the new, 
neutral language with their clients noticed a positive change in the 
behavior of their divorcing clients.48 It was the case that only those 
who were exposed to the new terminology appear to have a greater 
focus on the needs of their children than those whose lawyers used 
the more traditional terminology.49 

iv. co-PaRenting ReLationshiPs aRe not Best foR aLL 
faMiLies 

The proposed legislation as drafted does not eliminate the origi-
nal term “custody” from the divorce statute as it currently exists. 
Despite the anticipated benefits stemming from the adoption of the 
proposed legislation as outlined above, there is good reason not to 
eliminate the original terminology from the divorce statute entirely. 
The term “parental rights and responsibilities” is applicable to most 
families in which both parents are active participants in their chil-
dren’s lives. However, there are families in which the custodial par-
ent either does not have actual emotional or physical support from 
the children’s other parent, or the custodial parent is reasonably con-
cerned for the family’s safety. In other words, there remain cases in 
which the terms such as “custody” and “visitation” are needed and 
appropriate. For instance, there may remain a need for a designation 
of “supervised visitation” for cases in which there has been domestic 
abuse, substances abuse, or other conditions that could put a child 
at risk.50 

As a result, a facet of the proposed bill is that it preserves the old 
terms of “custody” and “visitation” for use in cases when they more 
accurately describe the arrangement. In addition, there are situa-
tions in which a clear custody designation and order are prudent, 
such as where it is anticipated that police may be asked to enforce an 
order, or when parental kidnapping is a possibility. In these cases, 
more clearly defined roles are required to protect the child in the 
event that outside parties will be called on to protect the family or 
move quickly to prevent harm.

A. Courts Should Not Force Parents to Be Custodial Parents

Not all families fit into a co-parenting model of childcare. A re-
lationship between parents and their children should not be encour-
aged if that relationship is inconsistent with a child’s best interests. 

We should not force co-parenting at any time if it is not best for chil-
dren or force joint custody and responsibility at the time of divorce 
or separation. In O’Connell v. Greenwood, for example, the mother 
attempted actively to exclude the father from her son’s life; thus the 
court determined that the child’s interests would be better served 
by ending the joint legal custody arrangement.51 In awarding joint 
legal and physical custody to the father, the court noted that it may 
be best to end joint custody rather than “forcing the parties into 
a cooperative relationship they appear incapable of maintaining.”52 
We also should not downplay the abilities of some parents to raise 
their children on their own without the assistance of an unwilling or 
unhealthy co-parent. There are single parents who are raising their 
children well under difficult circumstances: “Although two-parent, 
married-couple families generally have desirable outcomes for chil-
dren, there are bad marriages that adversely affect children and par-
ents who harm their spouses and their children.” 53 

Currently in Massachusetts, the courts do not require that non-
custodial parents participate in their child’s upbringing (other than 
to provide financial support). The proposed legislation will not force 
parents to become caretaking parents if they choose not to become 
one. The nature of contempt law, the method by which the courts 
hold parties accountable to court orders in family cases, also would 
not change. If a parent signs an agreement to have “parenting time” 
on certain days, the parent will not be held in contempt if the parent 
fails to take the child.54 That is, a non-custodial parent will not be 
held in contempt solely for missed parenting time. 

B. Like Other States’ Legislation, the Proposed Legislation 
Would Preserve What is Best for Children When Co-Parenting 
Is Not Safe 

There are good policy and safety reasons for not requiring par-
ents to become active caretakers of their children outside of financial 
responsibility. For example, there are families in which there is con-
tinued control of one’s former partner and children and continued 
domestic violence. The proposed legislation would not change the 
manner in which Massachusetts courts are required to consider evi-
dence of past or present domestic violence toward a parent or child 
when issuing temporary or permanent custody orders. The Com-
monwealth considers such instances of domestic violence as being 
contrary to the best interest of the child.55 If a court finds that a pat-
tern or serious incident of abuse has occurred, there exists a rebutta-
ble presumption against placing the child in the sole custody, shared 
legal custody or shared physical custody of the abusive parent.56

The proposed legislation’s encouragement of co-parenting can ex-
ist within the Massachusetts current statutory presumption against 
giving custody to an abusive parent. This is also consistent with 
other states that have adopted alternative terminology legislation in 

46.   Id. at 82.
47.   Id. at 137-8.
48.   Id. at 141. 
49.   Id. at 169.
50.   A presumption exists against custody being awarded to a parent who has 
engaged in a serious incident of domestic abuse or a pattern of domestic abuse 
in Mass. Gen. Laws ch. 208, § 31A (2009). Supervised visitation is a remedy 
available in this instance, as well as in other instances where the safety of the 
child is at issue.
51.   O’Connell v. Greenwood, 59 Mass.App.Ct. 147, 155 (2003).
52.   Id. at 156.  
53.   U.S. Commission on Child & Family Welfare, The Report of the U.S. 

Commission on Child and Family Welfare: Implications for Psycholo-
gists Working With Children and Families at 6 (1999).
54.   Should we hold parents to their pledge to be a custodial parent? In order to 
do so, we need to enforce residential provisions with a contempt option. See In 
re Marriage of Richard James, 79 Wash.App. 436, 444-45 (1995) (despite state 
statute providing for contempt option in parenting matters, father argued that 
court did not have the power to hold him in contempt for his failure to allow 
child to live with him during his parenting time. Father argued that “if a parent 
chooses not to spend time with his or her children, the court cannot force him 
or her to do so.” The court disagreed).
55.   Mass. Gen. Laws ch. 208 § 31A (2010).
56.   Id.
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which their respective statutes either already had a statutory pro-
vision requiring that evidence of domestic violence be viewed as 
against the best interest of the child57 (similar to Massachusetts), or 
incorporated such a consideration into the alternative terminology 
statute when it was adopted.58

For example, when Colorado rewrote its child custody statute59 
in part to introduce the concept of “parental responsibilities,” it re-
tained from the previous child custody statute a review of whether 
one of the parties had been abusive when determining parental deci-
sion making responsibility.60 This is similar to the method in which 
Massachusetts courts factor domestic violence into “best interest” 
considerations. Maine repealed its entire Domestic Relations chap-
ter of its Revised Statutes and replaced it with a newly rewritten 
chapter.61 In doing so, it introduced the terminology of “parental 
rights and responsibilities”62 and also adopted a revised approach to 
conditions of parent and child contact in cases involving domestic 
abuse.63 Similar to Massachusetts, Maine’s statute considers evi-
dence of past or present domestic abuse against a parent or child to 
be against the best interest of the child.64 

Minnesota adopted the idea of using “parenting plans” in 2000,65 
but the statutory change prevents the court from creating a parent-
ing plan with new terminology unless the parents had agreed to use 
the terms.66 The law enabling the terminology change also included 
several new provisions regarding how evidence of domestic abuse 
factors into determining post-divorce parenting arrangements. In-
stead of creating a plan and imposing it on the parents, as it would in 
the absence of domestic abuse, the court considers the appointment 
of a guardian ad litem and a parenting plan evaluator.67 The court 
also is permitted to not require any parenting plan in instances 

where domestic abuse against a parent or child has occurred or the 
parent willfully abandoned the child.68

The Massachusetts proposed legislation, like the statutes refer-
enced above, takes the ideal position vis-à-vis how best to design a 
child caretaking policy in divorce matters given the fact-specific na-
ture of each individual family. Such a policy should not be extreme 
but rather should appreciate that there are many types of families. 
The Commonwealth should encourage parental responsibility in 
most cases. Children and their parents will benefit from a system in 
which both parents are seen as important contributors to their child’s 
upbringing. We also must recognize, however, that we cannot force 
parents to be responsible parents and “one size does not fit all.” 

v. concLusion

While our current law presents a malleable standard that keeps 
pace with changing parenting patterns, the current language har-
kens back to a rigid structure, leaving a negative imprint of out-
of-date concepts upon modern families. The polarizing nature of 
the terms “custody” and “visitation” adversely affect the resolution 
of child-related cases by pitting parents against each other, rather 
than encouraging them to work together to devise effective parent-
ing plans for children. By a simple change in the language we use in 
family law cases, the proposed statutory changes remove a dynamic 
that works against parents and, ultimately, against children. This 
proposed changes, though seemingly-slight, will have positive im-
pacts upon how divorcing parents view themselves and each other, 
how they approach family court litigation, and how they envision 
effectively parenting their children to adulthood.

57.   Ariz. Rev. Stat. Ann. § 25-403.02 (2009); Colo. Rev. Stat. Ann. § 14-
10-124 (2009).
58.   Me. Rev. Stat. Ann. tit. 19-A § 1653 (2009); Minn. Stat. Ann. § 
518.1705 (West 2009).
59.   1998 Colo. Legis. Serv. 310 (West).
60.   Colo. Rev. Stat. Ann. § 14-10-124 (B)(IV) (West 2009).
61.   1995 Me. Legis. Serv. 694 § B-2 (West 2009).

62.   Me. Rev. Stat. Ann. tit. 19-A § 1653 (2009).
63.   Me. Rev. Stat. Ann. tit. 19-A § 1653(5) (2009).
64.   Me. Rev. Stat. Ann. tit. 19-A § 1653(3)(L) (2009).
65.   2000 Minn. Sess. Law Serv. 444 (West).
66.   Minn. Stat. Ann. § 518.1705 (West 2009).
67.   Minn. Stat. Ann. § 518.1705(6)(a) (West 2009).
68.   Minn. Stat. Ann. § 518.1705(6)(b)(1) (West 2009).
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“Bored Boston government workers are goofing off on 
Facebook and other popular social networking sites on 
taxpayer time, boasting of napping during meetings, 
playing ‘Mafia Wars,’ creating anagrams of their names 
and planning Halloween costumes… . ‘Amy Derjue is 
going to sit in the [Boston City] Council meeting and 
nap,’ she wrote on Facebook at 11:49 a.m. last Wednes-
day. And she was apparently eager to punch out [an-
other] day, writing at 4:40 p.m.: ‘20 minutes and I am 
OUT. Gone. No longer present. Do not contact unless 
you want to drink, shop, or watch sporting events.’”1

i. intRoduction

The use of social networking sites, also known as social media, 
is exploding. Currently, two-thirds of Americans use social media, 

including Facebook, Twitter, MySpace, Linkedin, Plaxo and other 
social and professional networking sites. Since 2007, use of social 
media has increased 230% percent. In addition, 43% of users are 
visiting these sites more than once a day.2 Social networking web-
sites allow members to create profiles that contain personal informa-
tion (e.g., age, school attended, employer, gender, religion, musical 
interests, hobbies) and to share their profiles with other individuals 
known as their “friends.”3 These sites are now being used by employ-
ers and employees, both inside and outside the workplace.4

SixDegrees.com, the first recognizable social network site, 
launched in 1997. The site allowed users to create profiles, list their 
friends, and surf the friends’ lists. The next major social networking 
website was Friendster, which launched in 2002. However, social 
networking websites did not hit the mainstream until 2003, when 
MySpace and LinkedIn (which is geared towards professionals) 
launched. Facebook was introduced as a Harvard-only social net-
working site in early 2004, but subsequently became accessible to 
all college students and later to high school students, professionals 
inside corporate networks, and, eventually, to everyone.5 See below 
for a chart depicting this history.

SixDegrees.com  Friendster  LinkedIn  Facebook YouTube  Facebook
               MySpace   (limited)            (everyone)

        1997              2002  2003 2004 2005 2006

Employees’ use of the internet, particularly social media, has 
resulted in productivity problems in the workplace.6 For instance, 
employees often spend time reading and sending personal emails, 
bidding on auction sites, reading news and blogs, playing online 
games, and interacting with friends on social networking sites.7 

1.   Jessica Heslam and Dave Wedge, Hacks hooked on Facebook: Some spend 
workday on social sites, The Boston Herald (October 28, 2009).
2.   Alison Diana, Social Media Up 230% Since 2007, InformationWeek (June 
28, 2010), available at http://www.informationweek.com/news/software/
web_services/showArticle.jhtml?articleID=225701600&subSection=News; 
2010 Social Networking Report, Experian Simmons, http://www.smrb.com/
web/guest/2010-social-media-report; Teddy Wayne, Social Networks Eclipse E-
Mail, The New York Times (May 17, 2009), available at http://www.nytimes.
com/2009/05/18/ technology/internet/18drill.html?_r=1. 
3.   Richard Raysman and Peter Brown, Behavioral Ads: Social Networks’ Lat-
est Legal Pitfall?, Law Technology News (March 25, 2008), available at http://
www.law.com/jsp/lawtechnologynews/ PubArticleLTN.jsp?id=900005506762; 
Danah M. Boyd & Nicole B. Ellison, Social Network Sites: Definition, History, 
and Scholarship, Social network sites: Definition, history, and scholarship, J. Com-
puter-Mediated Comm., 13(1), available at http://jcmc.indiana.edu/vol13/
issue1/boyd.ellison.html (defining social networking websites). 
4.   Molly DiBianca, The [Many] Roles of Online Social Networks in the Work-
place, The Delaware Employment Law Blog (January 19, 2009), http://www.
delawareemploymentlawblog.com/2009/02/ the_many_roles_of_online_socia.

html. As of October 30, 2010, Facebook reports that it has “[m]ore than 500 
million active users,” 50% of which log on in any given day. Facebook “Press 
Room,” http://www.facebook.com/press/info.php?statistics. “The fastest grow-
ing demographic is those 35 years old and older.” Id.; see also Molly DiBianca, 
The Number of Adults Who Use Online Social Networking Sites Is Skyrocketing, 
The Delaware Employment Law Blog (January 19, 2009), http://www.delawa-
reemploymentlawblog.com/2009/01/the_number_of_adults_who_use_o.html 
(“the number of adults who utilize these sites has quadrupled since 2005”).
5.   Boyd & Ellison, supra note 3.
6.   Sharon Gaudin, Study: Facebook use cuts productivity at work, Computer-
World (July 22, 2009), available at http://www.computerworld.com/s/ ar-
ticle/9135795/Study_Facebook_use_cuts_ productivity_at_work. However, at 
least one study has found that the use of social media at work, for short periods 
of time, can actually increase employee productivity. Miral Fahmy, Facebook, 
YouTube at work make better employees: study, Reuters (April 2, 2009), http://
www.reuters.com/article/idUST RE5313G220090402. 
7.   Web Browsing at Work, Employee Privacy Rights, http://www.employeepri-
vacyrights.co.uk/web-browsing-work.html. 
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Given the rapid growth of social networking sites and the fact that 
users post personal information online using these sites, privacy has 
also become a major concern.8 In fact, in September 2009, Face-
book settled a class action over its controversial Beacon advertising 
program, which posted personal information about Facebook users, 
such as movies they were renting online, without their permission.9 
Facebook agreed to stop the program and contribute $6 million to 
“set up a non-profit foundation that will award grants to projects 
that “promote the cause of online privacy, safety and security.”10

Not only is employee use of social media growing rapidly, but 
employers are also now using these tools in ways that span the en-
tire employment relationship, from pre-employment (recruiting), 
to potential employment (screening), and then all the way through 
the employment relationship (monitoring), and termination.11 “Nu-
merous reports are appearing of job candidates not being hired and 
employees being fired because of information found about them 
on social networking sites. There’s even a term for people who get 
fired for what they put on their web sites: ‘dooced.’ This comes from 
Dooce.com, the blog of Heather Armstrong, who was terminated 
after writing about her employer on her blog.”12 The use of social 
media by both employers and employees in each stage of the em-
ployment relationship—pre-employment, employment, and post-
employment—and the legal implications of this use will be dis-
cussed below.

ii. PRe-eMPLoyMent use of sociaL Media By eMPLoyeRs 
in the hiRing PRocess

Forty-five percent of employers now use social media to research 
applicants.13 There have been “dozens of articles in recent months 

about employers using social networking sites such as MySpace and 
FaceBook to find personal information about job candidates includ-
ing drinking habits, nudity, general sleaziness, and criminal behav-
ior ranging from shoplifting to violent assaults.”14

Whether employers should use social media in making their hir-
ing decisions is up for debate. Some believe that “employers must 
make efforts to screen candidates before making their final hiring 
decision.”15 In fact, some commentators have even suggested that 
“an employer has a duty to mine blogs of potential and existing 
employees,” and “an employer who does not search social networks 
for readily available information may be negligent in their hiring 
practices.”16

The potential liability risks to employers that result from using 
social media to research applicants seem low. An applicant’s inva-
sion of privacy action would fail in many cases because while many 
applicants believe they have a reasonable expectation of privacy 
regarding their social networking activity, this is a difficult argu-
ment to support where the information on social networking sites is 
voluntarily disclosed and posted in the public domain.17 Moreover, 
although a lawsuit could bring negative publicity, “short of issuing 
a subpoena to check browser records on an interviewer’s computer, 
it could be very difficult to discover if an employer had checked on 
the candidate online.”18

However, despite increased employer use of social networking 
sites, most experts advise employers against the practice for the fol-
lowing reasons.19 First, there is “no way to verify the accuracy of the 
information that is posted on these sites, nor is there a way to con-
firm that the applicant actually posted such information.”20 Con-
cerns about the accuracy of applicant information posted online are 

8.   Raysman and Brown, supra note 3 (noting privacy concerns); Amy Miller, 
Facebook GC Tells Lawyers He’s Looking for a Fight, Law.com (Feb. 2, 2010), http://
www.law.com/jsp/article.jsp?id=1202441887703&src=EMCEmail&et=editor
ial&bu=Law.com&pt=Law.com%20Newswire%20Update&cn=LAWCOM_
NewswireUpdate_20100202&kw=Facebook%20GC%20Tells%20Law-
yers%20He%27s%20Looking%20for%20a%20Fight&hbxlogin=1 (noting 
ambiguity with regard to law on social media user’s privacy).
9.   Tomio Geron, Judge Approves Facebook’s Privacy Settlement, Wall St. J. 
(March 19, 2010), available at http://online.wsj.com/article/SB100014240527
48703580904575131742105971382.html. 
10.   Zusha Elinson, Facebook Privacy Settlement Hits Bumps, Law.com (February 
12, 2010), http://www.law.com/jsp/article.jsp?id=1202443234965&src=EMC-
Email&et=editorial&bu=Law.com&pt=LAWCOM%20Newswire&cn=NW
_20100212&kw=Facebook%20Privacy%20Settlement%20Hits%20Bumps; 
Geron, supra note 9.
11.   Molly DiBianca, The [Many] Roles of Online Social Networks in the Work-
place, The Delaware Employment Law Blog (January 19, 2009), http://www.
delawareemploymentlawblog.com/2009/02/ the_many_roles_of_online_so-
cial.html.
12.   LaJean Humphries, The Impact of Social Networking Tools and Guidelines to 
Use Them, LLRX.com (January 15, 2007), http://www.llrx.com/features/good-
google.htm.
13.   Molly DiBianca, New Statistics on Employers Using Social Media to Research 
Applicants, The Delaware Employment Law Blog (September 9, 2009), http://
www.delawareemploymentlawblog.com/2009/09/new_statistics_on_employ-
ers_us_1.html; see also Sheila Marikar, After Years of Telling All, 20-Somethings 
Start to Clam Up, ABC News (March 1, 2007), http://abcnews.go.com/US/
print?id=2912364.
14.   LaJean Humphries, The Impact of Social Networking Tools and Guidelines to 
Use Them, LLRX.com (January 15, 2007), http://www.llrx.com/features/good-
google.htm; see also Samantha L. Millier, Note, The Facebook Frontier: Respond-
ing to the Changing Face of Privacy on the Internet, 97 Ky. L.J. 541, 545 (2008) 
(“Facebook is well known to employers, and the network is commonly used to 

conduct ‘background checks’ on potential new hires.”).
15.   Molly DiBianca, Top 10 Reasons Why Employers Should Screen Their Appli-
cants, The Delaware Employment Law Blog (August 11, 2008), http://www.del-
awareemploymentlawblog.com/2008/08/top_10_reasons_why_employers_s.
html; see also Molly DiBianca, How to Conduct Online Background Searches With 
Google, The Delaware Employment Law Blog (August 18, 2008), http://www.
delawareemploymentlawblog.com/2008/08/how_to_conduct_online_back-
grou.html (“Especially where the job pool is largely college graduates, the inter-
net can be a great tool for applicant screening.”). This author argues that using 
social media to screen applicants provides employers with more information 
when they have limited access to information, eliminates the need for costly 
background checks, and helps to prevent resume fraud, bad hiring decisions, 
and workplace violence. 
16.   Jonathan Bick, Lawful Mining of Blogs on Social Networks, New Jersey Law 
Journal (February 19, 2009), http://www.law.com/jsp/legaltechnology/pubAr-
ticleLT.jsp?id=1202428377614&hbxlogin=1 (“Internet social networks provide 
employers with a low-cost, easy-to-use, high availability screening tool for job 
applicants.”).
17.   Ian Byrnside, Note: Six Clicks of Separation: The Legal Ramifications of Em-
ployers Using Social Networking Sites to Research Applicants, 10 Vand. J. Ent. & 
Tech. L. 445, 461 (2008); Guest v. Leis, 255 F.3d 325, 333 (6th Cir. 2001) 
(“Users would logically lack a legitimate expectation of privacy in the materials 
intended for publication or public posting.”).
18.   Elizabeth Millard, Online Background Checks As social networking sites grow, 
so does the ability of employers to discriminate, ABA Journal (January 2007), 
available at http://www.abajournal.com/magazine/next.
19.   Carolyn Elefant, Do Employers Using Facebook for Background Checks Face 
Legal Risks?, Law.com Legal Blog Watch (March 11, 2008), http://legalblog-
watch.typepad.com/legal_blog_watch/2008/03/do-employers-us.html. 
20.   Daniel A. Schwartz, Using Social Networking Sites for Employment Screen-
ing; Is there a Right Answer?, Connecticut Employment Law Blog (September 19, 
2008), http://www.ctemploymentlawblog.com/2008/09/articles/hr-issues/us-
ing-social-networking-sites-for-employment-screening-is-there-a-right-answer. 
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valid, given that on social networking sites and blogs, destructive 
groups have published lies and doctored photographs of vulnerable 
individuals, sent damaging statements about victims to employers, 
and manipulated search engines to highlight those statements for 
business associates and clients to see.21

One of the primary risks associated with using social media to 
screen applicants is discrimination lawsuits. When viewing an ap-
plicant’s social media profile, an employer may discover information 
identifying an applicant’s disability, religion, age, national origin, 
race, sexual preference, or membership or other protected class.22 
While an employer’s lack of awareness of the applicant’s member-
ship in a protected class may serve as a defense to a discrimination 
claim, such an argument would be unavailing where the employer 
has discovered this information by reviewing the applicant’s online 
profile.23

In short, although reviewing an applicant’s social networking 
site “may satisfy an employer’s curiosity, the time-worn principles of 
checking references, conducting interviews and, if necessary, back-
ground screening, should typically satisfy most employer’s need 
to hire the best candidate.”24 As explained by one commentator: 
“frankly, an employer’s hiring decisions should come down to who 
is best qualified for the job; knowing that someone’s favorite show is 

Heroes may be interesting, but irrelevant.”25

Most job applicants are now aware that many employers investi-
gate applicants using social media, and as a result, they modify their 
Facebook or MySpace privacy settings to shield their profiles from 
public view.26 Some have suggested that employers can circumvent 
these privacy protections by asking employees to acquire access to 
applicants’ profiles.27 However, this is not advisable and could lead 
to liability.28

It has been suggested that, if an employer or recruiter chooses to 
use the Internet to research or screen applicants, an attorney should 
be consulted to develop a written policy and a fair and non-discrim-
inatory procedures designed to locate information that is a valid 
predictor of job performance.29 Job applicants should either remove 
all potentially negative information from online profiles, restrict 
privacy settings so that third-parties cannot view their profiles, or 
both.30

iii. use of sociaL Media duRing eMPLoyMent—eMPLoy-
eRs’ Risks

There are undoubtedly significant benefits to allowing employ-
ees to use social media. Notably, employers are beginning to find 
that social media is an effective and inexpensive marketing tool.31 

Proponents of using social media to assist in hiring decisions respond that “con-
cerns about the accuracy” of such information can be allayed by simply asking 
the candidate about whatever it is that the employer found that may acting as 
a barrier to employment.” Molly DiBianca, New Study Shows Increase in On-
line Applicant Screening, The Delaware Employment Law Blog (September 18, 
2008), http://www.delawareemploymentlawblog.com/2008/09/new_study_
shows_increase_in_on.html (“Just as with criminal backgrounds, employers 
should not make a per se decision without first giving the candidate an oppor-
tunity to explain the results of the report and any circumstances surrounding 
the arrest and/or conviction. The same interactive discussion should occur if an 
employer finds something on the candidate’s social-networking site that gives 
them concerns.”). 
21.   Danielle Keats Citron, Cyber Civil Rights, 89 B.U. L. Rev. 61, 64 (2009).
22.   Schwartz, supra note 20 (noting that there are “several landmines employ-
ers need to avoid” when “using social networking sites as a screening device”); 
Daniel Abasolo, Fired for Facebook: Employers should not look up Internet profiles, 
The Battalion Online (June 28, 2006), http://media.www.thebatt.com/media/
storage/paper657/news/2006/06/28/Opinion/Fired.For.Facebook-2118962.
shtml (noting employer may obtain information regarding “an applicant’s race, 
religion, sexual orientation or past sexual partners . . . at their discretion by 
researching an applicant or employee on Facebook or MySpace”); Les Rosen, 
Caution!–Using Search Engines, MySpace or Facebook for Hiring Decisions May 
Be Hazardous to Your Business, Employment Screening Resources (June 2008), 
http://www.esrcheck.com/articles/Caution-Using-Search-Engines-MySpace-
or-Facebook-for-Hiring-Decisions-May-Be-Hazardous-to-Your-Business.php 
(noting problem of “Too Much Information”).
23.   Rivera Concepcion v. Puerto Rico, 682 F. Supp. 2d 164, 174-75 (D.P.R. 
2010) (“Many courts have determined that a plaintiff cannot sustain a prima 
facie case of disability discrimination without showing that an employer had 
actual or constructive knowledge of the plaintiff’s disability.”); Welch v. Ci-
ampa, 542 F.3d 927, 938 (1st Cir. 2008) (explaining public employee’s First 
Amendment “political discrimination” claim requires a showing that employer 
had knowledge of employee’s political affiliation); Hedberg v. Indiana Bell Tele-
phone Co., Inc., 47 F.3d 928, 932 (7th Cir. 1995) (“an employer cannot be liable 
under the ADA for firing an employee when it indisputably had no knowledge 
of the disability”).
24.   Schwartz, supra note 20; see also Elefant, supra note 19 (“I think it’s un-
likely employers are going to learn a good deal of job-related information from 
a Facebook page they won’t learn in the context of a well-run interview, so the 

potential benefit of doing this sort of search is outweighed by the potential 
risk.”).
25.   Schwartz, supra note 20; see also Byrnside, supra note 17, at 475 (“In all 
likelihood, most of the negative information on an applicant’s social network-
ing profile is irrelevant to job performance, and if the applicant believes this 
information to be private, it may be more beneficial to the employer to respect 
this expectation of privacy, whether or not it is reasonable.”); Ashley Cerasaro, 
Employers defy privacy by using Facebook, Tennessee Journalist (April 8, 2008), 
http://tnjn.com/2008/apr/08/employers-defy-privacy-by-usin (explaining “in-
formation on Facebook not relevant to the job may be used inappropriately by 
employers to assess a candidate,” and “‘online background checks’ are unfair 
and invasive”); George Lenard, Employers Using Facebook for Background Check-
ing, Part I, George’s Employment Blawg (December 5, 2006), http://www.em-
ploymentblawg.com/2006/employers-using-facebook-for-background-check-
ing-part-i/ (“I would advise employers to cut applicants and employees some 
slack. You were once young too . . . Ask yourself how relevant the information 
creating the negative impression is to job performance.”). 
26.   See Cerasaro, supra note 25 (explaining Facebook users are now utilizing 
one of the “multiple privacy settings” Facebook provides).
27.   Jonathan Bick, Lawful Mining of Blogs on Social Networks, New Jersey Law 
Journal (February 19, 2009), http://www.law.com/jsp/legaltechnology/pubAr-
ticleLT.jsp?id=1202428377614&hbxlogin=1(“Employers can access potential 
hires’ social networking profiles in a variety of ways.”).
28.   Rosen, supra note 22 (explaining creating fake identities to attempt to in-
vestigate applicant or employee’s use of social media “is overly intrusive and 
invades too deeply into private matters”).
29.   Rosen, supra note 22. For legal protection, employers should considering 
obtaining consent so that applicants are on notice that their web persona is fair 
game. Id; Molly DiBianca, Are You Monitoring Your Employees’ Facebook Pages?, 
The Delaware Employment Law Blog (June 15, 2010), http://www.delawareem-
ploymentlawblog.com/2010/06/are_you_monitoring_your_employ.html. 
30.   Rosen, supra note 22.
31.   See Workplace Blogging: The Good, The Bad and the Ugly, Sherrard Kuzz 
LLP Client Alert (May 2005), available at http://www.sherrardkuzz.com/pdf/
Workplace_Blogging.pdf; Stephen D. Lichtenstein & Jonathan J. Darrow, Em-
ployment Termination for Employee Blogging: Number One Tech Trend for 2005 
and Beyond, or a Recipe for Getting Dooced?, 2006 UCLA J.L. Tech. 4 (2006), 
available at http://www.lawtechjournal.com/articles/2006/04_061117_lichten-
stein_darrow.pdf; (“An increasing number of employers including Microsoft, 



Legal Implications of Employee Social Media Use / 383

Additionally, a growing number of businesses, government organi-
zations, and educational institutions are using blogs to manage and 
improve the flow of information among employees.32 On the other 
hand, employees’ use of social media may expose employers to li-
ability.33

A. Employer’s Duty to Monitor Employees’ Internet Activity

Doe v. XYC Corp.34 illustrates the potential liability exposure 
to employers resulting from employees’ computer use. In Doe, the 
New Jersey Superior Court, Appellate Division, held that where an 
employer is aware that an employee is using a workplace computer 
to access pornography, the employer has a duty to investigate the 
employee’s activities and to prevent unauthorized activity and harm 
to innocent third parties, and that the employee’s privacy interest 
does not trump this duty.35

Jane Doe, on behalf of her ten-year old daughter, brought a neg-
ligence action against XYC Corp. claiming that XYC Corp. should 
be held liable for the activities of one of its employees (“Employee”), 
who was Jane’s husband and the stepfather of Jill. Employee had 
used his workplace computer to access pornography and send nude 
photographs of Jill to a child porn site on numerous occasions. He 
was arrested following a search of his work space and work computer 
based on a search warrant.36

XYC Corp.’s IT Department had conducted limited investi-
gations of Employee’s computer use and had determined that he 
was visiting pornographic websites, including child pornography 

websites, and had reported the findings of these investigations to 
high-level management. However, although Employee’s supervisor 
told him to stop his inappropriate computer usage on one occasion, 
he recommenced these activities shortly thereafter and was not pre-
vented from continuing this usage.37

The court found that XYC Corp. had the ability to monitor Em-
ployee’s internet activities and that he had no legitimate expectation 
of privacy that would prevent the company from accessing his com-
puter to determine whether he was using it to view adult or child 
pornography. Accordingly, the court concluded that because XYC 
Corp. had knowledge that Employee was viewing child pornogra-
phy on his computer, it had a duty to act by terminating Employee 
or reporting his activities to law enforcement authorities, or both.38 
This decision demonstrates that an employer may face civil liability 
where the employer has become aware of the employee’s unauthor-
ized computer use and a third party is harmed by that use.39

B. Employees’ Defamation of Employers and the 
Communications Decency Act

Aside from the problems associated with employees conducting 
inappropriate or illegal activities using social media, there are other 
concerns. Social media users may post material that is protected by 
trademarks or copyrights to their sites and may post photographs 
of yet-to-be-released products.40 Further, employees may disparage 
and defame their employers on anti-employer blogs or Facebook.41 
The rapid rise of anti-employer blogging is further compounded 

Google, Sun Microsystems, General Motors, and Yahoo! provide blog sites for 
employees or encourage them to create their own blogs.”); Carolyn Elefant, 
From Small Tweets, Big Firm Clients Grow, Legal Blog Watch (August 25, 
2009), http://legalblogwatch.typepad.com/legal_blog_watch/2009/08/from-
small-tweets-big-firm-clients-grow.html (noting “many large firm lawyers” are 
beginning to realize “big time benefits” in the form of business development 
from the use of social media).
32.   William O’Shea, Blogs in the Workplace, The New York Times (Sep-
tember 14, 2003), available at http://www.nytimes.com/2003/07/07/
technology/07NECO.html (noting private blogs “archive data that would have 
otherwise been lost” and may be used to quickly access such information).
33.   See Thomas J. Benedict, Internet Law—Employee Blogs Pose Potential Prob-
lems for Businesses, Internet Business Law Services (March 6, 2007), http://
www.ibls.com/internet_law_news_portal_view.aspx?s=latestnews&id=1629 
(explaining employers may be liable for “an employee’s defamatory private blog 
on topics that fall within the scope of the employee’s employment or within the 
employee’s actual or apparent authority” or for “sexual harassment and hostile 
work environment claims based on an employee’s private blogging activities, 
if a supervisor authors inappropriate comments about an employee or if the 
employer had knowledge that an employee authored harassing blogs about a 
co-employee”); Can Workplace Policies Minimize Your Organization’s Potential 
Risk from Employee Blogs?, Jackson Lewis Legal Updates (February 8, 2006), 
http://www.jacksonlewis.com/legalupdates/article.cfm?aid=895 (noting blog-
ging “may expose employers to charges of defamation or to liability for other 
unlawful speech or content that is later attributed to the employer”).
34.   887 A.2d 1156 (N.J. Super. Ct. App. Div. 2005).
35.   Doe v. XYC Corp., 887 A.2d 1156, 1158 (N.J. Super. Ct. App. Div. 2005).
36.   Id. at 126, 130.
37.   Id. at 127-29. 
38.   Id. at 140.
39.   William A. Herbert, The Electronic Workplace: To Live Outside the Law 
You Must Be Honest, 12 Empl. Rts. & Employ. Pol’y J. 49, 71-72 (2008), avail-
able at http://works.bepress.com/cgi/viewcontent.cgi?article=1003&context=
william_herbert; cf. Curtis v. Citibank, N.A., 70 Fed. Appx. 20, 22 (2d Cir. 
2003) (holding the employees’ hostile work environment claims failed because 

coworkers’ “objectively offensive” “‘Ebonics’ email” could not “be imputed” to 
the employer, given that “no supervisors had any role in the incident,” the em-
ployer “swiftly investigated the plaintiffs’ complaint about the email,” and “[w]
ithin three weeks of [the employees’] complaint, [the employer] disciplined the 
employees who had sent or forwarded the email with termination or final warn-
ing, installed a banner on its email system warning against such abuses, and 
notified all of its employees of the incident, the disciplinary penalties given, and 
the company policy against offensive conduct”).
40.   Stephanie Armour, Warning: Your clever little blog could get you fired, 
USA Today (June 14, 2005), available at http://www.usatoday.com/money/
workplace/2005-06-14-worker-blogs-usat_x.htm; Can Workplace Policies Min-
imize Your Organization’s Potential Risk from Employee Blogs?, Jackson Lewis 
Legal Updates (February 8, 2006), http://www.jacksonlewis.com/legalup-
dates/article.cfm?aid=895 (“blogging raises significant challenges for employ-
ers concerned about the broadcast of trade secrets and confidential and insider 
information, disclosure of which may subject the company to liability under 
federal or state securities laws”). For example, “an associate product manager 
at Google” was fired in 2005 for blogging about “future potential products.” 
Armour, supra.
41.   Konrad Lee, Anti-Employer Blogging: Employee Breach of the Duty of Loyalty 
and the Procedure for Allowing Discovery of a Blogger’s Identity before Service of 
Process is Effected, 2006 Duke L. & Tech. Rev. 2, 2 (2006); Workplace Blogging: 
The Good, The Bad and the Ugly, supra note 38 (“Disgruntled, disenfranchised, 
angry employees have much to say about their employers,” and “blogged in-
formation carries with it enormous potential to harm the employer”); cf. Intel 
Corp. v. Hamidi, 30 Cal. 4th 1342, 1346, 1367 (2003) (holding employee who 
“sent as many as 200,000 e-mail messages to Intel employees” “criticizing Intel’s 
employment practices to numerous current employees on Intel’s electronic mail 
system” not liable for trespass to chattels). To prevail on a claim of defamation 
under Massachusetts law, a plaintiff must establish that the defendant was at 
fault for the publication of a false statement regarding the plaintiff, capable of 
damaging the plaintiff’s reputation in the community, which either caused eco-
nomic loss or is actionable without proof of economic loss. White v. Blue Cross 
& Blue Shield of Mass., 442 Mass. 64, 66 (2004). While a statement’s truth is 
generally an absolute defense to a claim of libel (written defamation), a plaintiff 
may recover for libel under Massachusetts law when the statement is published 
with “actual malice.” Noonan v. Staples, Inc., 556 F.3d 20, 26 (1st Cir. 2009). 
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by the fact that bloggers often post defamatory material anony-
mously42 and Section 509 of the Communications Decency Act of 
1996 (CDA) “immunizes providers of interactive computer services 
against liability arising from content created by third parties,” such 
as blog postings from a third party on an employee’s blog.43 For in-
stance, in Dimeo v. Max,44 the plaintiff’s defamation claim against a 
website operator was barred by that statute.

In Dimeo, Anthony DiMeo III, a blueberry farm heir and opera-
tor of the publicity firm Renamity, sued Tucker Max who used his 
website (www.tuckermax.com) to “share [his] adventures with the 
world.” Max’s Web site hosted a number of message boards, some 
of which contained disparaging statements about DiMeo stem-
ming from a New Year’s Eve party that had gone awry.45 Renamity 
held the party at Le Jardin, a restaurant located in the Philadelphia 
Art Alliance gallery. Twice as many people appeared than were ex-
pected, and the alcohol and food ran out well before midnight. The 
guests became angry and destructive, and ultimately, two pieces of 
art were stolen from the museum. The police arrived shortly thereaf-
ter and dispersed the crowd.46

DiMeo filed an action in the Court of Common Pleas of Phila-
delphia County, Pennsylvania. He asserted claims of defamation 
and violation of 47 U.S.C. § 223(a)(1)(C), the Communications Act 
of 1934. Max removed the lawsuit to the U.S. District Court for 
the District of Pennsylvania.47 The district court dismissed DiMeo’s 
defamation claim, holding that it was barred by § 509 of the Com-
munications Decency Act,48 which provides that “[n]o provider or 
user of an interactive computer service shall be treated as the pub-
lisher or speaker of any information provided by another informa-
tion content provider,” and “[n]o cause of action may be brought 
and no liability may be imposed under any State or local law that 
is inconsistent with this section.” 49 The court also dismissed the 
47 U.S.C. § 223(a)(1)(c) claim because, among other things, that 
statute is a criminal statute that does not provide a private right of 

action.50

DiMeo appealed to the U.S. Court of Appeals for the Third Cir-
cuit, challenging the dismissal of his defamation claim.51 The Third 
Circuit concluded that the requirements of the statute were satisfied 
because Max’s website was an “interactive computer service” and the 
relevant website posts constituted information furnished by “third 
party information content providers.” On that basis, the Third Cir-
cuit affirmed the dismissal of DiMeo’s defamation claim.52

C. Social Media Use as Protected Activity Under Labor Laws

When monitoring employees’ social media use, employers should 
be aware that such use may constitute protected, concerted activity 
under state and federal labor laws if the activity involves the promo-
tion of common goals of a group of employees relating to wages, 
hours, or working conditions.53 Konop v. Hawaiian Airlines, Inc.54 
illustrates this principle. In Konop, Robert Konop, a pilot for Hawai-
ian Airlines, Inc., created and maintained a website where he posted 
bulletins critical of his employer, its officers, and the incumbent 
union, Air Line Pilots Association (“ALPA”). Access to the website 
was limited to those who had a username and password. Pilots Gene 
Wong and James Gardner were given access.55

Konop programmed the website to allow access when a person 
entered the name of an eligible person, created a password, and 
clicked the “SUBMIT” button on the screen, indicating acceptance 
of the terms and conditions of use, which prohibited any member of 
Hawaiian’s management from viewing the website and prohibited 
users from disclosing the website’s contents to anyone else. Hawai-
ian vice president James Davis asked Wong, who had not yet ac-
cessed the website, for permission to use his name to access the web-
site, and Wong agreed. Davis also logged in with using Gardner’s 
name as well after Gardner had given him consent to do so. Davis 
later accessed the website on numerous occasions.56

Konop subsequently brought suit against Hawaiian alleging 

42.   See Doe v. Individuals, 561 F. Supp. 2d 249, 250-51 (D. Conn. 2008); 
Dimeo v. Max, 433 F. Supp. 2d 523, 524 (E.D. Pa. 2006); see also Brendan L. 
Smith, Meet John Doe Internet defamation plaintiffs are itching for the chance, ABA 
Journal (Jan. 1, 2010), http://www.abajournal.com/magazine/article/meet_
john_doe (“Masked by the Web’s anonymity, Internet users feel free to flame 
celebrities, blast politicians, or blow the whistle on employers for corporate mis-
deeds.”); Richard Raysman and Peter Brown, Online Defamation and Anonymous 
Defendants, Law Technology News (February 10, 2010), http://www.law.com/
jsp/lawtechnologynews/PubArticleLTN.jsp?id=1202443014665&Online_
Defamation_and_Anonymous_Defendants (outlining “emerging standards 
courts employ before allowing a plaintiff to discover the identity of anonymous 
defendants in online defamation cases”).
43.   Fair Hous. Council v. Roommates.com, LLC, 521 F.3d 1157, 1162 (9th Cir. 
2008); see also 47 U.S.C. § 230(c) (2010) (“No provider or user of an interactive 
computer service shall be treated as the publisher or speaker of any information 
provided by another information content provider.”); Darrow & Lichtenstein, 
supra note 31 (“Another potential major area of concern for the employer is 
where third parties post comments on the employee’s blog that contain defama-
tory, obscene or pornographic material, violate the employer’s legal rights or 
interests, or constitute an invasion of the employer’s privacy.”). Some have sug-
gested that, given courts’ interpretations of the CDA and the number of people 
now communicating over the Internet, “traditional concepts of defamation law 
may indeed be dead.” Jonathan D. Frieden, The CDA Has Killed Traditional 
Concepts of Defamation Law, E-Commerce Law (August 23, 2006), http://www.
ecommercelaw.typepad.com/ecommerce_law/2006/08/the_cda_has_kil.html. 
44.   433 F. Supp. 2d 523 (E.D. Pa. 2006).
45.   Id. at 524-26.
46.   Id. at 525.

47.   Id. at 527.
48.   Id. at 531.
49.   47 U.S.C. §§ 230(c)(1), (e)(3) (2010). 
50.   Dimeo, 433 F. Supp. 2d at 531-32.
51.   DiMeo v. Max, 248 Fed. Appx. 280, 281 (3rd Cir. 2007).
52.   Id. at 281-82.
53.   Konop v. Hawaiian Airlines, Inc., 302 F.3d 868 (9th Cir. 2002); see also 
29 U.S.C. § 157 (“[e]mployees shall have the right to self-organization, to form, 
join, or assist labor organizations, to bargain collectively through representa-
tives of their own choosing, and to engage in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection”); In re St. 
Josephs Hosp., 337 NLRB 94, 94 (2001) (holding hospital “violated Section 8(a)
(1) of the [NLRA] by discriminatorily prohibiting [a nurse] from displaying a 
union-related computer screensaver message on a computer at her workstation 
and Section 8(a)(3) and (1) by issuing a warning to [her] for displaying such a 
message”); Timekeeping Systems, Inc., 323 NLRB 244, 247, 250 (1997) (holding 
employee’s “e-mailings clearly constituted ‘concerted” activity’” and employer 
“violated Section 8(a)(1) of the [NLRA]” “[b]y discharging” the employee).
54.   302 F.3d 868 (9th Cir. 2002).
55.   Id. at 872-73.
56.   Id.
57.   Id. at 873.
58.   Id.
59.   Id. at 866.
60.   18 U.S.C. § 2511(1)(a) (2010).
61.   Konop, 302 F.3d at 876-79.
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that Hawaiian viewed his secure website without authorization, 
disclosed the contents of that website, and took other related ac-
tions in violation of the federal Wiretap Act (18 U.S.C. § 2511(1)
(a)), the Stored Communications Act (18 U.S.C. § 2701(a)(1)), and 
the Railway Labor Act (45 U.S.C. §§ 151-188), which governs labor 
relations in the railway and airline industries and is interpreted in 
a manner similar to that of the National Labor Relations Act. Ko-
nop also alleged several state tort claims.57 The district court granted 
summary judgment against Konop on all claims, except his retali-
ation claim under the Railway Labor Act, on which judgment was 
entered against him following a bench trial. Konop appealed to the 
U.S. Court of Appeals for the Ninth Circuit on all claims, except on 
those brought under state tort law.58

The Ninth Circuit first examined Konop’s claim that Hawaiian 
had violated the federal Wiretap Act,59 which makes it an offense 
to “intentionally intercept [ ] … any wire, oral, or electronic com-
munication.”60 The court concluded that, although Konop’s web-
site fit the definition of “electronic communication,” the Wiretap 
Act prohibits only “interceptions” of electronic communications, 
and the term “intercept” is narrowly construed.61 Since Konop had 
previously transmitted electronic documents to a server, where the 
documents were already stored, no “interception” took place. There-
fore, because Davis’ conduct did not constitute an “interception” of 
an electronic communication in violation of the Wiretap Act, the 
Ninth Circuit affirmed the district court’s grant of summary judg-
ment against Konop on his Wiretap Act claim.62

The court next considered Konop’s claim that Hawaiian violated 
the Stored Communications Act (SCA),63 which makes it an offense 
to “intentionally access[ ] without authorization a facility through 
which an electronic communication service is provided … and 
thereby obtain[ ] … access to a wire or electronic communication 
while it is in electronic storage in such system.”64 The SCA excludes 
from liability “conduct authorized ... by a user of that service with 
respect to a communication of or intended for that user.65 The dis-
trict court granted summary judgment to Hawaiian on the SCA 
claim, finding that this exception applied because Wong and Gard-
ner consented to Davis’ use of Konop’s website. However, the Ninth 
Circuit concluded that the plain language of § 2701(c)(2) indicates 
that only a “user” of the service can authorize a third party’s access 
to the communication; the statute defines “user” as one who uses the 
service and is duly authorized to do so; there was no evidence in the 
record that Wong ever used Konop’s website; and the district court 
did not make any findings on whether Wong and Gardner actu-
ally used Konop’s website. Therefore, the Court reversed the district 
court’s grant of summary judgment to Hawaiian on Konop’s SCA 
claim.66

Next, the court examined whether the district court had prop-
erly granted summary judgment on Konop’s three claims under the 
Railway Labor Act (RLA). Given that Konop’s website publication 
vigorously criticized Hawaiian management and its proposal for 
wage concessions in the existing collective bargaining agreement, 
it was clear that Konop’s website publication would have ordinarily 

constituted protected union organizing activity under the RLA. 
However, Hawaiian argued that Konop forfeited any protection he 
would otherwise enjoy because his website’s articles contained mali-
cious, defamatory and insulting material known to be false.67 Nev-
ertheless, the court concluded that Konop’s statement that Bruce 
Nobles (Hawaiian’s President) did his “dirty work … like the Nazis 
during World War II” and his statement that a “Soviet Negotiating 
Style” was essential to Nobles’ “Plan” were simply “rhetorical hyper-
bole” protected by federal labor laws; his statements commenting on 
Nobles’ competence and people skills were opinions also protected 
by federal labor laws; and his statement that Nobles was “suspected 
of fraud” was protected by federal law labor because there was no 
evidence that he published it with knowledge of its falsity or with 
reckless disregard for the truth.68

Konop alleged that Hawaiian violated the RLA by: (1) interfer-
ing with his organizing efforts by accessing his website under false 
pretenses; (2) wrongfully supporting one labor group in favor of 
another by informing the opposing labor faction of the website’s 
contents; (3) engaging in coercion and intimidation by threatening 
to file a defamation suit against Konop based on statements on the 
website. With regard to Konop’s first claim, the court noted that, 
absent a legitimate justification, employers are generally prohibited 
from engaging in surveillance of union organizing activities. Be-
cause Davis had accessed Konop’s website and monitored private 
union organizing activities, there were triable issues of fact regard-
ing whether Hawaiian interfered with Konop’s union organizing 
activity in violation of the RLA by accessing Konop’s website.69

With regard to Konop’s claim that Nobles wrongfully supported 
an opposing labor union, the court explained that there was evi-
dence indicating that Nobles disclosed the contents of the website to 
the opposing union, and Nobles effectively conceded that he inter-
ceded to help ensure that an opposing union faction (which favored 
ratification of the concessionary contract) would prevail over Ko-
nop’s faction (which opposed the agreement). In Konop’s third RLA 
claim, he alleged that Nobles engaged in unlawful coercion and 
intimidation by threatening to file a defamation suit against Konop 
based on statements on Konop’s website. Such conduct may, under 
appropriate circumstances, violate the RLA. The court concluded 
that, given that there was evidence that Nobles threatened to sue 
Konop for defamation, there was a triable issue of fact on this issue. 
Accordingly, the Ninth Circuit reversed the district court’s granting 
of summary judgment on Konop’s RLA claims.70

Thus, Konop makes clear that an employee’s secure web page, 
which criticizes management, may constitute protected organiza-
tional activity under the Railway Labor Act or the National Labor 
Relations Act.71 In fact, the Hartford regional office of the National 
Labor Relations Board (NLRB) recently lodged a complaint against 
American Medical Response of Connecticut, Inc., alleging that the 
ambulance service illegally terminated an employee, Dawnmarie 
Souza, for posting negative comments about her supervisor on her 
personal Facebook page and wrongfully denying her union repre-
sentation during an investigatory interview.72

62.   Id. at 878-79.
63.   Id. at 879.
64.   18 U.S.C. § 2701(a)(1) (2010). 
65.   18 U.S.C. § 2701(c)(2) (2010).
66.   Konop, 302 F.3d at 880.
67.   Id. at 881-82.

68.   Id. at 882-83.
69.   Id. at 884.
70.   Id. at 885-86.
71.   Id. at 882.
72.   See National Labor Relations Board Press Release, Complaint alleges Con-
necticut company illegally fired employee over Facebook comments (Nov. 2, 2010), 
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D. Employer Policies Regarding Social Media Use

Because blogs and other social media devices can be dangerous 
if left unregulated and unmonitored, commentators suggest that it 
is necessary for employers to devise effective social media use poli-
cies.73 To reduce the likelihood of liability for invasion of privacy or 
for claims under the Stored Communications Act (SCA), the policy 
should state that computer access may be monitored, searched, or 
blocked.74 In addition, the policy should prohibit the disclosure of 
confidential information regarding the company, its customers, and 
its employees, as well as the use of company logos and trademarks 
without written consent.

When developing social media use policies, employers should 
keep in mind that federal and state laws may prohibit them from 
taking adverse employment actions against employees for social me-
dia use in certain circumstances.75 For example, some states, such as 
New York and California, have laws that prohibit employers from 
considering off-duty conduct when making an adverse employment 
decision.76 However, most states, including Massachusetts, have no 
such laws.77

Additionally, many states have laws prohibiting employers from 
discriminating against employees based on their political activities 
or their use of tobacco products outside the course of employment.78 
In Connecticut, employers who engage in any type of “electronic 
monitoring” must give prior written notice to all employees who 

may be affected, informing them of the types of monitoring which 
may occur.79 Further, public employers should keep in mind that 
they must not infringe on their employees’ constitutional rights, 
including freedom of speech rights, when monitoring employees.80 

iv. Post-eMPLoyMent Risks—eMPLoyee Lawsuits

Employers are increasingly terminating employees due to their 
unacceptable social media use, and it inevitable that lawsuits based 
on these terminations will become more common in the future.81 
The most viable claims for employee discharged in such circum-
stances are wrongful discharge claims, First Amendment claims, 
invasion of privacy claims, and claims under the Stored Commu-
nications Act. 

A. Wrongful Discharge Claims

The vast majority of states, including Massachusetts, follow the 
“basic common law rule governing employment,” the “employment-
at-will doctrine,” under which employers are free to “discharge or 
retain employees at will for good cause or for no cause, or even for 
bad cause without thereby being guilty of an unlawful act.”82 How-
ever, virtually every state, including Massachusetts, has created “ju-
dicial exceptions to the employment-at-will doctrine during the past 
three decades,” including the public policy exception, under which 
a terminated employee can bring an action for wrongful discharge.83

available at http://www.nlrb.gov/shared_files/Press%20Releases/2010/R-2794.
pdf; Jenna Greene, NLRB Sues Company for Firing Worker Over Facebook 
Post, The National Law Journal (Nov. 8, 2010), available at http://www.law.
com/jsp/article.jsp?id=1202474521710&rss=newswire.
73.   Workplace Blogging: The Good, The Bad and the Ugly, supra note 38.
74.   See Haynes v. Office of the AG, 298 F. Supp. 2d 1154, 1162 (D. Kan. 2003) 
(explaining policy providing that “[t]here shall be no expectation of privacy us-
ing this system” “has considerable significance”). However, as noted below, an 
employer may be liable under the SCA), 18 U.S.C. §§ 2701-11, for accessing 
information on an employee’s personal electronic communications account 
without authorization.
75.   See Christine E. Howard, Emerging Technology and Employee Privacy: Sym-
posium: Invasion of Privacy Liability in the Electronic Workplace: A Lawyer’s Per-
spective, 25 Hofstra Lab. & Emp. L.J. 511 (2008) (“A prudent blogging policy 
should be reviewed for compliance with state law and compatibility with com-
pany goals and objectives.”). 
76.   Cal. Lab. Code § 96(k) (prohibiting employers from demoting, suspending, 
or discharging employees “for lawful conduct occurring during nonworking 
hours away from the employer’s premises”); N.Y. Labor Law § 201-d (prohibit-
ing employers, generally, from discriminating against employees for engaging 
in political activities, the legal use of consumable products, legal recreational 
activities, or membership in a union).
77.   See French v. UPS, 2 F. Supp. 2d 128, 131 (D. Mass. 1998) (holding “the 
company’s questioning [of the employee] about facts” regarding his off-duty 
“violent rage” due to intoxication “amounted, at most, to a de minimis intrusion 
into [the employee’s] privacy, not actionable under” the Massachusetts invasion 
of privacy statute); see also Molly DiBianca, Terminating Employees for Off-Duty 
Conduct, The Delaware Employment Law Blog (October 20, 2008) (explaining 
that “in most states,” “[e]mployers can terminate employees for what the em-
ployees do in their personal, non-working time”). 
78.   See Cal. Lab. Code §§ 1101-1102 (prohibiting employers from adopting 
rules, regulations, or policies concerning the political activities or affiliations 
of their employees and from coercing or influencing employees’ political ac-
tivities by means of threat of discharge or loss of employment); cf. Conn. Gen. 
Stat. § 31-40s (prohibiting employers from discriminating against employees 
who smoke or use tobacco outside the course of employment); Conn. Gen. Stat. 
§ 31-51q (prohibiting employers from discriminating against an employee for 

exercising his or her First Amendment rights, provided that the employee’s ac-
tivity does not substantially or materially interfere with the employee’s bona 
fide job performance or the working relationship between the employee and the 
employer); Conn. Gen. Stat. §§ 2-3a and 31-51l (prohibiting employers of 25 or 
more employees from discriminating against employees based on certain politi-
cal activities); N.H. R.S.A. 275:37-a (providing that employers may not prohibit 
employees from using tobacco products outside the course of employment).
79.   Conn. Gen. Stat. § 31-48d. However, an employer may conduct moni-
toring without giving prior written notice if: (1) the employer has reasonable 
grounds to believe that employees are engaged in conduct that violates the law 
(or the legal rights of the employer/employees) or creates a hostile work environ-
ment; (2) and electronic monitoring may produce evidence of this misconduct. 
Id. A poster, conspicuously displayed, satisfies the notice requirement. Id.
80.   See infra text associated with notes 93-123 (regarding public employees’ 
First Amendment claims).
81.   DiBianca, supra note 4; Armour, supra note 47 (“Delta Air Lines, Google 
and other major companies are firing and disciplining employees for what they 
say about work on their blogs.”); Darrow & Lichtenstein, supra note 31 (“In 
recent years, several employee terminations for information contained in the 
employee’s blog have received national attention.”).
82.   Rafael Gely & Leonard Bierman, Social Isolation and American Workers: 
Employee Blogging and Legal Reform, 20 Harv. J. Law & Tec. 288, 315 (2007); 
see also Upton v. JWP Businessland, 425 Mass. 756, 757 (1997) (“The general 
rule is that an at-will employee may be terminated at any time for any reason 
or for no reason at all.”). “To date, only Montana has statutorily altered the at-
will doctrine. The Montana Wrongful Discharge from Employment Act gives 
all employees in the state protection from discharge without ‘just cause.’” Gely 
& Bierman, supra. The doctrine is “rooted in laissez faire socioeconomic values 
of nineteenth century capitalism,” but whether it is “appropriate in a modern 
economy is the subject of ongoing debate in academic and legislative circles.” 
Scott C. Moriearty et al., 45 Massachusetts Practice: Employment 
Law § 2.1 & n.3 (2d ed. 2003) (citing numerous sources). For a history of the 
development of the employment-at-will rule, see Jay M. Feinman, The Develop-
ment of the Employment At Will Rule, 20 Amer. J. of Legal Hist. 118 (1976).
83.   Gely & Bierman, supra note 82, at 315 (2007); see also Upton v. JWP 
Businessland, 425 Mass. 756, 757 (1997) (“Liability may be imposed on an 
employer, however, if an at-will employee is terminated for a reason that violates 
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The public policy exception “makes redress available to em-
ployees who are terminated for asserting a legal right (e.g., filing a 
workers’ compensation claim), for doing what the law requires (e.g., 
serving on a jury), or for refusing to disobey the law (e.g., refus-
ing to commit perjury).”84 Additionally, “a personnel manual can be 
shown to form the basis of an express or an implied contract.”85 Em-
ployees who are discharged for using social media may assert these 
legal theories in an attempt to recover from their employers.86 Gold-
stein v. PFPC Worldwide, Inc.87 serves as an example of this scenario. 

In Goldstein, the plaintiff, Daniel Goldstein, was an at-will em-
ployee of PFPC, Inc. He started as a customer service representative 
with the company, but at the time of his discharge, he was paid 
approximately $190,000 as Vice President of Client Services and 
Sales. In August 1999, he entered into a “Stay Bonus Agreement” 
with PFPC that provided that he would be paid a “Stay Bonus” in 
the amount of $30,000 if he was continuously employed by PFPC 
until December 1, 2001, or if he was terminated without cause prior 
to that date. “For cause” termination was defined in the Stay Bonus 
Agreement to include violations of PFPC’s policies, such as its Code 
of Ethics. The agreement specifically stated that it did not change 
the at-will nature of Mr. Goldstein’s employment with PFPC.88

PFPC operated under a written Code of Ethics containing an 
Electronic Media Policy that prohibited the sending of “articles, 
jokes, stories, chain letters or other items of personal interest,” pro-
hibited employees from using PFPC’s e-mail “for any purpose unre-
lated to an employee’s job duties,” prohibited using e-mail to com-
municate “offensive, harassing, pornographic or other inappropriate 
material” and forewarned employees that violations of the Code of 
Ethics and Electronic Media Policy could result in termination of 
employment. In August 2001, PFPC investigated e-mail usage at the 
site where Goldstein worked and determined that he sent at least 18 
e-mails that violated the Electronic Media Policy on the company’s 
system. One of those emails, which was sent to prospective client, 
included the words “prohibited” and an attached photo of a woman 
with her breasts exposed. Goldstein was terminated on October 16, 
2001 for violating the company’s Electronic Media Policy.89

Goldstein filed an action in the Massachusetts Superior Court, 
bringing claims for wrongful termination, breach of contract, 

defamation, breach of the duty of good faith and fair dealing, inter-
ference with advantageous business relations, fraudulent misrepre-
sentation, promissory estoppel, and quantum meruit. PFPC filed a 
motion for summary judgment on all counts. The court granted PF-
PC’s motion on the last 7 counts and simply adopted the reasoning 
from PFPC’s arguments in its summary judgment memorandum 
and reply brief. However, the court engaged in a more extensive 
analysis of Goldstein’s wrongful termination claim.90

Goldstein argued that he was wrongfully terminated in violation 
of the implied covenant of good faith and fair dealing and in viola-
tion of a clearly established public policy because PFPC terminated 
him to deprive him of the $30,000 retention bonus that he was eli-
gible to receive under his Stay Bonus Agreement. The court held that 
the covenant of good faith and fair dealing was not violated because, 
given that the agreement specifically provided that Goldstein would 
not be eligible for the $30,000 retention bonus unless he continued 
employment with PFPC until December 1, 2001, there had been 
no deprivation of compensation for past services. The court further 
noted that the internal administration and functioning of an orga-
nization cannot form the basis for a public policy exception to the 
at-will employment rule and that Goldstein failed to point to any 
public policy that was violated.91

This decision demonstrates the difficulty employees face when 
bringing a wrongful termination claim following a termination for 
inappropriate social media use. Nevertheless, employers should take 
care to avoid acting in a discriminatory way when discharging em-
ployees for their social networking activities.92

B. First Amendment Claims

Under the state action doctrine, public employers must not inter-
fere with employees’ constitutional rights by, for example, terminat-
ing them for exercising their First Amendment right to speak out 
regarding matters of public concern.93 However, to prevail on a 42 
U.S.C. § 1983 for a termination in violation of the First Amend-
ment, an employee must demonstrate a causal connection between 
the protected activity and the employer’s adverse action.94 Moreover, 
the employee must show that his interest in commenting upon those 
matters outweighed the government employer’s interests in the 

a clearly established public policy.”). 
84.   Upton v. JWP Businessland, 425 Mass. 756, 757 (1997). The Massachu-
setts Supreme Judicial Court has also held that an employer’s termination of 
its employee due to the employee’s enforcement of safety laws, refusal to give 
false testimony against a coworker in a criminal trial, reporting of a suspected 
criminal wrongdoing occurring within the company, or cooperation with a law 
enforcement agency’s investigation of an employer “directly contradict well-
defined public policies of the Commonwealth.” See id. However, the court has 
held that an employee’s “participation in shareholder derivative suit,” “failure 
to comply with [the] employer’s internal policy of mandatory drug testing,” or 
reporting “problems to high-ranking officials within [a] hospital organization” 
do not “do not warrant recovery by an at-will employee.” Id. at 758.
85.   Jackson v. Action for Boston Community Dev., Inc., 403 Mass. 8, 14 
(1988); see also O’Brien v. New England Tel. & Tel. Co., 422 Mass. 686, 691-
92 (1996); Gaudio v. Griffin Health Servs. Corp., 249 Conn. 523, 532 (1999) 
(“statements in an employer’s personnel manual may . . . under appropriate cir-
cumstances . . . give rise to an express or implied contract between employer 
and employee”). However, “employers can protect themselves against employee 
contract claims based on statements made in personnel manuals by following 
either (or both) of two simple procedures: (1) eschewing language that could 
reasonably be construed as a basis for a contractual promise; and/or (2) includ-
ing appropriate disclaimers of the intention to contract.” Gaudio, 249 Conn. at 
535 (internal quotation marks omitted).

86.   See Darrow & Lichtenstein, supra note 31 (describing various theories of 
liability).
87.   17 Mass. L. Rep. 333, 2004 WL 389107 (Mass. Super. Ct. February 19, 
2004).
88.   Goldstein, 2004 WL 389107, at *1.
89.   Id. at *3.
90.   Id. at *3-4.
91.   Id.
92.   See Williams v. Wells Fargo Fin. Acceptance, 564 F. Supp. 2d 441, 443 
(E.D. Pa. 2008) (holding employer may be liable under employment discrimi-
nation law for “discriminat[ing] against [an employee] on the basis of his race 
when it terminated his employment because he sent emails that contained sexu-
ally suggestive and otherwise inappropriate jokes or picture attachments in vio-
lation of its Information Security and Sexual Harassment policies”).
93.   See Darrow & Lichtenstein, supra note 31 (“the First Amendment only 
protects individual freedom of speech from government action, not from the 
acts of private employers”).
94.   See Spanierman v. Hughes, 576 F. Supp. 2d 292, 310, 313 (D. Conn. 2008). 
The Civil Rights Act of 1871, 42 U.S.C. § 1983, provides plaintiffs with a civil 
remedy against state or local government officials who deprive them of rights 
guaranteed by the U.S. Constitution or federal statutes.
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efficient performance of its public services.95

Two cases involving the termination of a public employee due 
to inappropriate social media usage, Spanierman v. Hughes96 and 
Curran v. Cousins,97 demonstrate these principles. In Spanierman, 
the plaintiff, Jeffrey Spanierman, was hired by the State of Con-
necticut’s Department of Education (DOE) in January 2003 to be 
an English teacher at Emmett O’Brien High School in Ansonia, 
Connecticut. In 2005, Spanierman opened a MySpace account, cre-
ating several different profiles, which he used to communicate with 
students about homework, to learn more about the students so he 
could relate to them better, and to conduct casual, non-school relat-
ed discussions. One of his accounts was called “Mr. Spiderman.”98

In the fall of 2005, Elizabeth Michaud, a guidance counselor at 
Emmett O’Brien High School, received several student complaints 
about the “Mr. Spiderman” page. She reviewed it and was disturbed 
when she saw that there were pictures of naked men with inap-
propriate comments beneath them and casual conversations with 
students about non-school-related topics, such as their weekend ac-
tivities and personal problems. She then informed Spanierman that 
some of the pictures on his “Mr. Spiderman” profile page were inap-
propriate, and Spanierman deactivated the profile page.99 He later 
created a nearly MySpace profile page called “Apollo68,” of which 
Michaud also became aware. Michaud reported the situation to Lisa 
Hylwa, the principal of Emmett O’Brien, who placed Spanierman 
on administrative leave with pay so that an investigation could be 
conducted. Spanierman deactivated the “Apollo68” profile during 
this time.100

A subsequent investigation of Spanierman’s MySpace profiles re-
vealed that he was “friends” with several Emmett O’Brien students 
and that he had posted comments on their MySpace profile pages. 
In January 2006, Ferraiolo met with Spanierman, his union repre-
sentative, and Hylwa to discuss his MySpace activities. In March 
2006, Hylwa sent him a letter explaining that he had exercised poor 
judgment as a teacher, and Anne Druzolowski, Assistant Superin-
tendent of the Connecticut Technical High School system, sent him 
a letter informing him that the DOE would not renew his contract 
for the 2006-2007 school year.101 Spanierman requested a hearing. 
At the hearing, Abigail L. Hughes, Superintendent of the Connecti-
cut Technical High School system, agreed with Druzolowski’s deci-
sion not to renew Spanierman’s contract. Spanierman received his 
pay and benefits until the end of the summer of 2006, when his 
contract with the DOE for the 2005-2006 school year expired.102

Spanierman subsequently brought a 42 U.S.C. § 1983 action 
against Hughes, Druzolowski, and Hylwa in their individual and 
official capacities alleging that, by failing to renew his contract, they 

violated his First Amendment rights to freedom of speech and free-
dom of association as well as his Fourteenth Amendment rights to 
procedural due process, substantive due process, and equal protec-
tion.103 The Defendants filed a motion for summary judgment on 
all claims.

The court found that Spanierman’s procedural due process claim 
failed because, although states may not deprive any person of the 
Fourteenth Amendment’s protection of liberty and property, Span-
ierman did not have a protected property interest in his employment 
at Emmett O’Brien: since he did not have tenure, the DOE was free 
to terminate him, even without just cause. Similarly, Spanierman’s 
substantive due process claim failed because he had no constitution-
ally-protected property interest in the renewal of his employment 
contract with the DOE. Therefore, the court granted summary 
judgment on both claims.104

The court analyzed Spanierman’s equal protection claim as two 
separate claims: one based on the Olech “Class-of-One” standard 
and the other based on the LeClair “Selective Prosecution” stan-
dard.105 The Court granted summary judgment on both equal pro-
tection claims because neither theory applies in the public employ-
ment context.106

The court then examined Spanierman’s claim that the Defen-
dants retaliated against him because he exercised his freedom of 
speech and freedom of association rights.107 The court noted that 
a public employee’s statements made pursuant to his or her official 
duties are not protected by the First Amendment, but that Spanier-
man was not acting pursuant to his responsibilities as a teacher. The 
court then analyzed the elements of Spanierman’s First Amendment 
retaliation claims.108 The court found that, while the vast majority of 
the contents of Spanierman’s MySpace profile did not touch on mat-
ters of public concern, it did contain a poem Spanierman had writ-
ten in opposition to the Iraq war, which was a political statement 
that constituted protected speech. Because there was no question 
that Spanierman suffered an adverse employment action, the issue 
became whether there was a causal connection between his poem 
and the decision to not renew his employment contract.109

The court found that Spanierman failed to establish the neces-
sary causal connection because there was no evidence of retalia-
tory animus or that his poem played any part in the decision to 
not renew his employment contract. Moreover, the evidence indi-
cated that the disruptiveness of Spanierman’s speech outweighed 
its value. For example, Spanierman made a facetious threat about 
detention to a student on MySpace and had a discussion with a stu-
dent about “getting any” (presumably sex) with another student. 
Students also complained that his MySpace comments made them 

95.   Curran v. Cousins, 509 F.3d 36, 47, 50 (1st Cir. 2007). 
96.   576 F. Supp. 2d 292 (D. Conn. 2008).
97.   509 F.3d 36, 47 (1st Cir. 2007).
98.   Spanierman, 576 F. Supp. 2d at 297-98. 
99.   Id. at 298.
100.   Id. at 298-99.
101.   Id. at 299.
102.   Id.
103.   Id. “[Section] 1983 ‘is not itself a source of substantive rights,’ but merely 
provides ‘a method for vindicating federal rights elsewhere conferred.’” Id. “To 
prevail on a § 1983 claim, a plaintiff must establish that a person acting under 
color of state law deprived him of a federal right.” Id.
104.   Id. at 300-04.

105.   Id. at 304-08; see also Village of Willowbrook v. Olech, 528 U.S. 562, 564 
(2000); LeClair v. Saunders, 627 F.2d 606, 609-10 (2d Cir.1980). A successful 
class-of-one equal protection claim can be brought “where the plaintiff alleges 
that [ ]he has been intentionally treated differently from others similarly situated 
and that there is no rational basis for the difference in treatment.” Spanierman, 
576 F. Supp. 2d at 305. A selective prosecution claim requires a showing: (1) that 
the plaintiff was treated differently from other similarly situated individuals; 
and (2) that such differential treatment was based on impermissible consider-
ations such as race, religion, intent to inhibit or punish the exercise of consti-
tutional rights, or malicious or bad faith intent to injure a person. Id. at 306.
106.   Id. at 306-07.
107.   Id. at 308.
108.   Id.
109.   Id. at 310-11.
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feel uncomfortable.110

With regard to Spanierman’s freedom of association claim, the 
court noted that, given that MySpace is a medium through which 
people meet and have contact with other people, it is doubtful that 
it would be considered an “organization” itself for the purposes 
of a First Amendment claim analysis, a threshold requirement for 
such a claim. However, even if it were, there was no evidence that 
MySpace, as an organization, purported to speak out on matters of 
public concern or that there was a causal connection between the 
expressive association and the adverse employment action in this 
case. Accordingly, the court granted summary judgment on both of 
Spanierman’s First Amendment claims.111

As is likely to be the case in most terminations for social media 
usage, almost none of Spanierman’s speech touched upon matters 
of public concern. However, even where a public employee’s speech 
touches upon matters of public concern, his First Amendment claim 
will not prevail if the employer can demonstrate an adequate justifi-
cation for terminating him, as is evident from Curran v. Cousins.112 
In Curran, the plaintiff, Joseph Curran worked as a corrections 
officer with the Essex County, Massachusetts Sheriff’s Depart-
ment. In 1996, Frank G. Cousins, Jr. was appointed Sheriff of Es-
sex County by the governor of Massachusetts. The following year, 
the Essex County Correctional Officers Association (the “union”) 
was formed. In 2004, Cousins ran for re-election as Sheriff, and the 
union took a strong public position against him. Curran served as 
the campaign manager for Bill Murley, Cousins’s opponent. Cous-
ins was re-elected in November 2004.113

Approximately one year later, on September 8, 2005, Curran 
called in sick to work. The following month, Department Captain 
Michael Halley approached Curran at work and discussed the De-
partment’s policy of conducting home visits when corrections offi-
cers called in sick. When Curran told Halley that the sick-call policy 
wasted taxpayers’ money, Halley responded that he was “just follow-
ing orders,” and in response, Curran told Halley that German of-
ficers had raised the same defense during the Nuremberg war crimes 
trials following World War II.114

Later that month, Department Captain Arthur Statezni had a 
conversation regarding the sick-call policy with Curran. Curran 
became upset and made threatening statements, including “you 
captains and deputies are gonna get shot.” After holding a disci-
plinary hearing, the Department found Curran’s comments to be 
“threatening and menacing” and that the two incidents “would tend 
to adversely affect the operations of the Department by prompting 
employees to second-guess direct orders.” As a result, Curran was 
suspended for one month and ordered to submit to a psychological 
evaluation to assess his fitness for duty as a corrections officer.115 
Within a week, Curran posted an angry message on the union web-
site, which contained a discussion board with thousands of mes-
sages posted since its creation. Curran’s postings compared Cousins 
to Hitler, the correctional officers as the Jews, the Department’s 

deputies and generals as the Nazis, and another group (including 
himself) as ones who may attack the Nazis. Curran was terminated 
later that month.116

Curran filed a 42 U.S.C. § 1983 action in federal court against 
the Department as well as Cousins and Special Sheriff Thomas C. 
Goff, in their individual and official capacities, asserting violations 
of his First Amendment rights. The complaint also pled a state-law 
claim under the Massachusetts Declaration of Rights and defama-
tion based on a letter from Cousins to the Billerica police chief in-
forming him of Curran’s threats. After the defendants answered, 
Curran moved for partial judgment on the pleadings under Rule 
12(c). The defendants filed a cross-motion for judgment on the 
pleadings thereafter. The federal district court granted the defen-
dants’ motion for judgment on the pleadings on the § 1983 First 
Amendment claim and declined to exercise jurisdiction over the 
remaining state-law claims, leaving Curran to pursue his state-law 
claims in state court. Curran appealed the district court’s decision 
dismissing his First Amendment claim to the U.S. Court of Appeals 
for the First Circuit.117

The First Circuit began by noting that Curran’s initial verbal 
threats, for which he was suspended, were not entitled to First 
Amendment protection because they were made not as a citizen, 
but were made to his superiors in the course of his duties within the 
Department and during a discussion of official Department policy. 
However, the court found that part of Curran’s online postings were 
both made as a citizen and touched upon matters of public concern. 
For instance, Curran’s posting asked others how they could “sit back 
and watch the unfairness of the discipline and harassement [sic] be-
ing doled out to political/union rivals of the sheriff and not stand up 
and say that it’s not right and try to stop it.”118 Nevertheless, Cur-
ran’s First Amendment claim failed because the Department had an 
adequate justification for terminating him, given that his statements 
“directly went to impairing discipline by superiors, disrupting har-
mony and creating friction in working relationships, undermining 
confidence in the administration, invoking oppositional personal 
loyalties, and interfering with the regular operation of the enter-
prise.”119

The vast majority of courts have concluded that a private em-
ployee may not base a wrongful termination claim on a violation of 
freedom of speech because there is no state action involved in such 
cases.120 However, given the persistent erosion of the employment-
at-will doctrine, private employees who have been terminated for 
their social networking activities may begin to bring wrongful dis-
charge claims alleging violations of their First Amendment rights.121 
For instance, in Wiegand v. Motiva Enterprises, LLC,122 the plaintiff, 
a store manager at a Texaco gas station, which was operated by de-
fendants Motiva Enterprises and Starstaff, Inc., brought a wrongful 
termination claim against the defendants claiming that he was ter-
minated in violation of a clear mandate of public policy: the exercise 
of his Constitutional right to free speech.123
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112.   509 F.3d 36, 47 (1st Cir. 2007).
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120.   Petrovski v. Fed. Express Corp., 210 F. Supp. 2d 943, 948 (N.D. Ohio 
2002) (citing numerous decisions).
121.   Darrow & Lichtenstein, supra note 31.
122.   295 F. Supp. 2d 465 (D.N.J. 2003).
123.   Id. at 466-67.



390 / Massachusetts Law Review Legal Implications of Employee Social Media Use / 391

When two newspapers ran articles stating that Wiegand was op-
erating a “mail order neo-Nazi skinhead music company” and that 
he was a “personal friend and supporter” of Katja Lane (the pur-
ported wife of Aryan Nation leader David Lane), Wiegand brought 
the articles to the attention of his supervisor at the gas station. The 
defendants’ investigated and discovered that Wiegand was operat-
ing a website that sold racist and offensive underground music and 
records, swastika flags, and t-shirts with sayings like “Skinheads.” 
Wiegand was then terminated because his operation of the website 
violated the company’s “core value” of “respect for all people.”124

Wiegand subsequently filed a lawsuit in the U.S. District Court 
for the District of New Jersey claiming that the defendants: (1) 
wrongfully terminated him because they discharged him “in viola-
tion of a clear mandate of public policy,” namely his exercise of his 
Constitutional right to free speech;(2) breached a provision in his 
employee handbook when they fired him; and (3) were liable for 
damages under a theory of promissory estoppel because he relied on 
a statement from his supervisor regarding future employment.125 The 
defendants filed for summary judgment. The court granted summa-
ry judgment on the second claim because the employee handbook 
clearly provided that it did not create a contractual relationship be-
tween the parties and denied summary judgment on the third claim 
because there were questions of fact regarding whether Wiegand 
reasonably relied on a promise for continued employment.126

With regard to Wiegand’s wrongful termination claim, the 
Court explained that, under New Jersey law, an at-will employee 
may sustain a claim for wrongful termination if he shows that his 
discharge was “contrary to a clear mandate of public policy” and 
that sources of public policy include the United States and New 
Jersey Constitutions; federal and state laws and administrative rules, 
regulations and decisions; the common law and specific judicial de-
cisions; and in certain cases, professional codes of ethics.127 Interest-
ingly, the court noted that the issue regarding whether a wrongful 
termination claim against a private employer may be based on a 
First Amendment constitutional claim had not yet been addressed 
by the New Jersey courts.128

However, rather than considering that issue, the court then en-
gaged in an extensive First Amendment analysis. The court deter-
mined that, even if an employee could assert a First Amendment 
wrongful termination claim against a private employer under New 
Jersey law, Wiegand’s claim would fail. The court concluded that, 
because Wiegand’s speech was commercial hate speech regulated by 
an employer, it was not clearly protected by the First Amendment. 
Therefore, the court granted summary judgment on Wiegand’s 
wrongful termination claim.129 This decision is significant because 
it indicates that courts may be more willing to entertain the argu-
ment that a wrongful termination claim in the private employment 
context may be based upon a violation of First Amendment rights.

C. Invasion of Privacy Claims

In addition to wrongful discharge and First Amendment claims, 
employees terminated for their social media use may bring claims 
for invasion of privacy against their employers. The Restatement 
(Second) of Torts recognizes four categories of invasion of privacy: 
(1) unreasonable intrusion upon the seclusion of another; (2) appro-
priation of the other’s name or likeness; (3) unreasonable publicity 
given to the other’s private life; and (4) publicity that unreasonably 
places the other in a false light before the public.130 Of these four 
torts, intrusion upon seclusion probably is the most apt for an em-
ployee whose employer intrudes upon his social media use.131 How-
ever, employees may also assert invasion of privacy claims based on 
the third theory: “unreasonable publicity given to the other’s private 
life”132 (also known as “public disclosure of private facts”133).

Under the Massachusetts Privacy Act, which codifies the com-
mon law right to privacy, “[a] person shall have a right against un-
reasonable, substantial or serious interference with his privacy.”134 
The Massachusetts courts have recognized two of the four types of 
invasion of privacy under this statute: public disclosure of private 
facts,135 and unreasonable intrusion upon the seclusion of another.136 
Under both theories, “the employer’s legitimate interest in deter-
mining the employees’ effectiveness in their jobs should be balanced 
against the seriousness of the intrusion on the employees’ privacy.”137 
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In addition, appropriation of an individual’s name or likeness for 
commercial purposes is actionable under a specific statute in Mas-
sachusetts.138 The “false light” theory of the invasion of privacy has 
been neither adopted nor rejected in Massachusetts.139

Courts have suggested that there is no reasonable expectation 
of privacy in information transmitted via work e-mail where an 
employer’s e-mail policy warns employees that their messages may 
be monitored.140 Moreover, even where the employee has a reason-
able expectation of privacy with regard to his social media usage, an 
employer’s “legitimate business interest in protecting its employees 
from harassment in the workplace” may trump the employee’s pri-
vacy interests.141 Furthermore, an employee terminated for his use 
of social media might also find it difficult to demonstrate that the 
invasion of privacy was “highly offensive,” which is a requirement 
in many states.142

 Given the “obstacles that could impede or prevent a successful 
challenge to the doocing,” it is “unlikely” that a “doocee” will pre-
vail in a wrongful discharge or invasion of privacy lawsuit against an 
employer.143 However, despite this, employers should be aware that 
courts have held that “[w]hether a particular person has relinquished 
an expectation of privacy … is a factual question,”144 and under cer-
tain circumstances, liability may be found.145 In addition, a violation 
of state invasion of privacy law could “contravene public policy” and 
give rise to a wrongful discharge claim.146

Although it appears that there are no Massachusetts cases in-
volving invasion of privacy claims based on employees’ social me-
dia use, Massachusetts courts have applied common law principles 

when resolving such claims based on employee email use and would 
likely apply those principles in social media cases as well. Garrity v. 
John Hancock Mut. Life Ins. Co.147 and Restuccia v. Burk Tech., Inc.148 
are two Massachusetts decisions involving the application of these 
principles in which plaintiffs brought invasion of privacy claims fol-
lowing their terminations for inappropriate email use.

In Garrity, the plaintiffs, Nancy Garrity and Joanne Clark were 
employees of John Hancock Mutual Life Insurance Company 
(“John Hancock”) for twelve and two years, respectively, until they 
were terminated in July of 1999. When one of their coworkers com-
plained about receiving a sexually explicit email from them, Han-
cock promptly commenced an investigation of their email folders 
and those with whom they regularly emailed and determined that 
they had violated its email policy, which provided that: defamatory, 
abusive, obscene, profane, sexually oriented, threatening or racially 
offensive messages were prohibited; the inappropriate use of email 
was a violation of company policy that could subject an employee 
to disciplinary action, up to and including termination; all informa-
tion stored, transmitted, received, or contained in the company’s e-
mail systems was company property; and the company management 
reserved the right to access all email files.149

Following their terminations, Garrity and Clark filed action in 
the Massachusetts Superior Court, bringing claims for invasion of 
privacy, unlawful interception of wire communications, wrongful 
discharge in violation of public policy, wrongful discharge to de-
prive plaintiffs of benefits, and defamation. Hancock filed a motion 
for summary judgment on all counts.150 The court first examined 
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the plaintiffs’ invasion of privacy claims. The court concluded that 
the Plaintiffs had no reasonable expectation of privacy in their work 
email because they admitted that they knew Hancock had the abil-
ity to look at email on its intranet system and that they had to be 
careful about sending emails. The court further held that, even if 
they had a reasonable expectation of privacy in their work email, 
Hancock’s legitimate business interest in protecting its employees 
from harassment in the workplace (which was required under Title 
VII of the Civil Rights Act of 1964 and Mass. Gen. Laws ch. 151B) 
trumped the plaintiffs’ privacy interests. Therefore, the plaintiffs’ 
invasion of privacy claims failed.151

The court held that the plaintiffs’ claims under the Massachu-
setts Wiretap Statute (Mass. Gen. Laws ch. 272 § 99 (2010), which 
prohibits certain interceptions of wire and oral communications, 
failed because the reading of e-mails after they have been transmit-
ted to the recipient does not constitute “interception” within the 
meaning of the statute. With regard to the plaintiffs’ claim that 
Hancock violated the public policy of the invasion of privacy statute 
and the wiretap statute by terminating their employment, the court 
held that their ability to assert their rights under these statutes pre-
cluded the invocation of the public policy doctrine.152 The plaintiffs 
also claimed that Hancock terminated their employment solely to 
minimize the anticipated cost of reducing its work force, in violation 
of section 510 of ERISA, 29 U.S.C. § 1140. However, this claim 
failed because they presented no evidence showing that Hancock 
engineered their terminations to deprive them of ERISA benefits.153

The plaintiffs’ final count alleged that Hancock’s supervisors de-
famed them by telling other employees that they were terminated for 
sending and receiving sexually lewd, harassing, defamatory, and sexu-
ally explicit e-mails. However, the court concluded that, even if these 
statements met the required elements of a defamation claim, as an em-
ployer, Hancock was entitled to a conditional privilege that insulated 
it from liability for these statements. As a result, the plaintiffs had 
to show that Hancock abused this privilege by recklessly publishing 
defamatory facts, and they could not do so. Further, Hancock had 
a legitimate business purpose for making these statements: to warn 
them of the consequences of violating the email policy and to prevent 
such violations in the future. Therefore, the court granted summary 
judgment on all counts of the plaintiffs’ complaint.154 This decision 
indicates that a court will be unlikely to find a reasonable expecta-
tion of privacy (and an invasion of privacy claim will be unlikely to 
prevail) where an employer’s policy states that all information stored 
and transmitted on its email system is company property and that the 
company has the right to access all emails.

The U.S. District Court for the District of Pennsylvania reached 
a similar conclusion in Smyth v. Pillsbury Co.155 In Smyth, the plain-
tiff, Michael A. Smyth, worked as an at-will employee in the po-
sition of regional operations manager for the Pillsbury Company. 
Pillsbury maintained an electronic mail communication system 
in order to promote internal corporate communications between 
its employees. It also repeatedly assured its employees, including 
Smyth, that all e-mail communications would remain confidential 

and privileged, and that they could not be intercepted and used by 
defendant against its employees as grounds for termination or rep-
rimand.156 Despite this, in January 1995, Pillsbury terminated his 
employment for transmitting what it deemed to be inappropriate 
and unprofessional comments over its e-mail system. Smyth subse-
quently brought a diversity action in the U.S. District Court for the 
District of Pennsylvania claiming that he was terminated in viola-
tion of the public policy protecting an employee’s “right to privacy 
as embodied in Pennsylvania common law.” Pillsbury filed a motion 
to dismiss Smyth’s complaint.157

In considering the motion to dismiss, the district court began by 
noting that, under Pennsylvania law, an employer may discharge an 
at-will employee with or without cause and that the public policy 
exception is an especially narrow one. The court then explained that 
the discharge would violate public policy based on the intrusion 
upon seclusion species of the invasion of privacy tort if it was related 
to a “substantial and highly offensive invasion of the employee’s pri-
vacy.” The court concluded that Smyth had no reasonable expecta-
tion of privacy in email communications that he voluntarily made 
to his supervisor over the company email system, even though he 
was assured that such communications would not be intercepted by 
management.158

The court also concluded that, even if Smyth had a reasonable ex-
pectation of privacy, a reasonable person would not have considered 
Pillsbury’s interception of his communications to be a substantial 
and highly offensive invasion of his privacy because he was not re-
quired to disclose any personal information about himself and there 
was no invasion of his person or personal effects. Furthermore, Pills-
bury’s interest in preventing inappropriate and unprofessional com-
ments or even illegal activity over its email system outweighed any 
privacy interest Smyth may have had in those comments. Therefore, 
the court granted Pillsbury’s motion to dismiss Smyth’s wrongful 
termination claim.159

A contrary result was reached in Restuccia v. Burk Tech., Inc.160 
In Restuccia, the plaintiffs, Laurie Restuccia and Neil LoRe, were 
employees of Burk Technology, Inc., a manufacturer of electronic 
equipment that was owned by Peter Burk. The company’s computer 
system, which included an email system, required a password to 
log in. There was no policy against using the email system for per-
sonal messages, but there was a policy against excessive chatting. 
Although supervisors had the ability to access employees’ computer 
files by using supervisory passwords, the plaintiffs were not specifi-
cally informed of this.161

In January 1994, Burk held a staff meeting in which he outlined 
a fixed break-time policy requiring all employees to take their breaks 
at the same time. LoRe protested the policy at the meeting. Burk 
was displeased with LoRe but did not intend to terminate him at 
that time. Later that day, a production manager informed Burk that 
LoRe was spending a lot of time using the email system. That eve-
ning, Burk used his supervisory password to gain access to back up 
files and read his employees’ email files, including Restuccia’s and 
LoRe’s, for approximately eight hours.162
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The emails between Restuccia and LoRe included nicknames 
for Burk and references to his extra-marital affair with another em-
ployee, as well as other personal correspondences. Burk terminated 
Restuccia and LoRe shortly thereafter, allegedly for the excessive 
quantity of the email, rather than the content of the messages. The 
plaintiffs subsequently filed an action in the Massachusetts Superior 
Court, bringing claims against the company and Burke for wrong-
ful termination, invasion of privacy, unlawful interception of wire 
communications, intentional and negligent infliction of emotional 
distress, loss of consortium, and interference with contractual rela-
tions. The defendants moved for summary judgment on all counts 
in the complaint.163

The court first examined the plaintiffs’ claim that the defen-
dants unlawfully intercepted wire communications in violation of 
the Massachusetts Wiretap Act. The court held that the company’s 
back-up system (which automatically stored all computer files, in-
cluding plaintiffs’ emails) did not constitute an unlawful wire inter-
ception in violation of the statute because the company’s interest in 
storing computer information in back-up files was clearly the type 
of permissible interception contemplated by the “ordinary course of 
business” exemption to the statute,164 which exempts the possession 
or use of an “office intercommunication system which is used in the 
ordinary course of their business.”165 

The court held that the plaintiffs’ intentional infliction of emo-
tional distress claims failed because they had not established that 
Burk’s conduct was extreme and outrageous, that his conduct was 
intended to cause emotional distress, or that he should have known 
that emotional distress was the likely result of his conduct. However, 
the plaintiffs negligent infliction of emotional distress claims were 
allowed to proceed to trial because Restuccia demonstrated that she 
experienced sleeplessness, stomachaches, headaches and suffered a 
miscarriage as a result of her termination; and LoRe demonstrated 
that he suffered from sleeplessness, gastrointestinal difficulties, and 
fatigue as result of his termination.166

The plaintiffs’ tortious interference with contractual relations 
claims failed because he did not allege that they had an existing or 
prospective contract with a third party. The court denied summary 
judgment on the plaintiffs’ invasion of privacy claims, concluding 
that there were genuine issues of material fact on the issue of wheth-
er they had a reasonable expectation of privacy in their emails and 
whether Burk’s reading of the emails constituted an unreasonable, 
substantial or serious interference with their privacy. The court also 
denied summary judgment on the plaintiffs’ wrongful termination 
claims because it found that there were genuine issues of material 
fact on the invasion of privacy claims.167

Although the court did not explicitly state that the lack of a pol-
icy prohibiting the use of the company email system for personal 
messages was critical to its analysis in this case, this appears to be 

the distinguishing feature of this case and the reason why the inva-
sion of privacy and wrongful termination claims were allowed to 
go forward to trial. Thus, this case makes clear that an employer’s 
electronic communications or social media policy should make clear 
that company computers may not be used for personal affairs.

The U.S. Supreme Court recently issued a significant decision 
involving privacy issues for public employers and employees. In City 
of Ontario, California v. Quon,168 the Court held that a city’s search 
of an employee’s text messages was reasonable under the Fourth 
Amendment.169 The Court explained that the search of the text mes-
sages was conducted for a “legitimate work-related rationale,” given 
that it was necessary to determine whether the character limit on 
the city’s contract with a wireless service provider was sufficient to 
meet the city’s needs, and reviewing the text message transcripts 
was reasonable because “it was an efficient and expedient way to 
determine whether [the employee’s] overages were the result of work-
related messaging or personal use.” Therefore, the Court held that 
the search did not violate the employee’s Fourth Amendment rights 
and that his § 1983 action failed.170

Significantly, the court concluded that the search would be “re-
garded as reasonable and normal in the private-employer context.”171 
Further, the court also noted that “employer policies concerning 
communications will of course shape the reasonable expectations of 
their employees, especially to the extent that such policies are clearly 
communicated.”172 Thus, although this case involved a public em-
ployer, it may provide guidance to private employers as well.

D. Stored Communications Act Claims

An employer may be liable under Title II of the Electronic Com-
munications Privacy Act (ECPA)—the Stored Communications 
Act (SCA)—for accessing information on an employee’s personal 
electronic communication account without authorization.173 Such 
was the case in Pietrylo v. Hillstone Restaurant Group.174 Brian Piet-
rylo and Doreen Marino worked as servers for Hillstone Restaurant 
Group at its Houston’s restaurant in Hackensack, New Jersey. Piet-
rylo created a private, invitation-only group on MySpace.com called 
the “Spec-Tator,” the stated purpose of which was to “vent about 
any BS we deal with out [sic] work without any outside eyes spying 
in on us.”175 

The posts on the Spec-Tator included sexual remarks about man-
agement and customers of Houston’s, jokes about some of the speci-
fications that Houston’s had established for customer service and 
quality, references to violence and illegal drug use, and a copy of a 
new wine test that was to be given to the employees. Pietrylo invited 
other past and present employees of Houston’s to join the group, 
including Marino. Houston’s management gained access to the site 
through another employee, and Pietrylo and Marino were later ter-
minated due to the content on Spec-Tator.176
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Camp, Inc. v. Warrior Fitness Boot Camp, LLC, 587 F. Supp. 2d 548, , 551, 
562 (S.D.N.Y. 2008) (holding employer violated SCA by accessing employee’s 
personal email account); Rozell v. Ross-Holst, 2007 U.S. Dist. LEXIS 46450, 
at *19-21 (S.D.N.Y. June 21, 2007) (holding employer may be liable under the 
SCA for “having hacked into the plaintiff’s AOL account”).
174.   Civil Case No. 06-5754, 2008 WL 6085437 (D.N.J. July 25, 2008).
175.   Id. at *1.
176.   Id. at *1-2.
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In November 2006, Pietrylo and Marino filed a six-count com-
plaint in the U.S. District Court for the District of New Jersey alleg-
ing: (1) violations of the federal Wiretap Act (18 U.S.C. §§ 2510-22); 
(2) the parallel New Jersey Wiretapping and Electronic Surveillance 
Control Act (N.J.S.A. 2A:156A-3 and 4(d)); (3) the federal Stored 
Communications Act (18 U.S.C. §§ 2701-11); (4) the parallel pro-
vision of the New Jersey Act (N.J.S.A. 2A:156A-27); (5) wrongful 
termination in violation of a clear mandate of public policy; (6) and 
common law tort of invasion of privacy. They later amended their 
complaint to split the fifth count into two counts: the first alleg-
ing a violation of a public policy favoring freedom of speech and 
the second alleging a violation of a public policy against invasion 
of privacy. They also voluntarily dismissed their claims under the 
state and federal wiretapping statutes after discovering that Hill-
stone did not intercept any electronic communications pursuant to 
these statutes. Hillstone filed a motion for summary judgment on 
the remaining counts.177

The court first addressed the plaintiffs’ claims under the federal 
SCA and the identical provision of the New Jersey Act (N.J.S.A. 
2A:156A-27), which make it an offense to intentionally access stored 
communications without authorization or in excess of authoriza-
tion.178 The court held that, since St. Jean testified that she felt as 
though she would “get in trouble” or possibly be fired if she refused 
to comply with her manager’s request for the password, manage-
ment’s access of the Spec-Tator was likely not “authorized” under 
the statute. Thus, the court denied summary judgment on these 
counts.179

The court next considered the plaintiffs’ claim that Hillstone 
wrongfully discharged them in violation of a clear mandate of pub-
lic policy, freedom of speech, by terminating them for commenting 
on and criticizing their employer. The court noted that freedom of 
speech protections generally do not extend to the private employ-
ment context and, further, that New Jersey state courts have not 
addressed whether a wrongful termination claim may be based on 
an alleged interference with freedom of speech as protected by the 
New Jersey Constitution. However, the court granted summary 
judgment on this count, reasoning that even if Houston’s had been 
a public employer, the plaintiffs failed to meet the test for a pub-
lic employee’s retaliation claim based on protected activity because 
there was no evidence indicating that the speech at issue was a mat-
ter of public concern.180

With regard to the plaintiffs’ claim that Hillstone wrongfully 
discharged them in violation of a clear mandate of public policy 
against invasion of privacy, the court explained that a right to pri-
vacy may be a source of “a clear mandate of public policy,” but these 

privacy interests will be balanced against the employer’s interests in 
managing its business. Because the Spec-Tator was an invitation-
only internet discussion space, the plaintiffs had an expectation that 
only invited users would be able to read the discussion. Moreover, 
it was not clear whether St. Jean voluntarily provided authorization 
to access the website. Thus, the court denied summary judgment on 
this count. Similarly, the court denied summary judgment on the 
plaintiffs’ common law tort invasion of privacy claim alleging that 
Hillstone impermissibly intruded on their seclusion because it was 
not clear that St. Jean gave consent to Hillstone’s management to 
view the Spec-Tator and the plaintiffs’ expectations of privacy was a 
question of fact for the jury to decide.181

The court issued its decision granting Hillstone partial summary 
judgment in July 2008. The following year, in July 2009, a jury trial 
commenced to determine whether Hillstone: (1) violated the federal 
or state Stored Communications Acts; (2) violated the plaintiffs’ com-
mon law right to privacy; and (3) wrongfully terminated the plain-
tiffs in violation of the public policy favoring their right to privacy. 
The jury found in favor of Hillstone on the latter two claims, but 
returned a verdict in favor of the plaintiffs on the SCA claims, find-
ing that Hillstone, through its managers, had knowingly, intention-
ally, or purposefully accessed the Spec-Tator without authorization on 
five occasions. The jury awarded $2,500 and $903 in compensatory 
damages to Pietrylo and Marino, respectively, and by stipulation of 
the parties, an award of punitive damages equal to four times the 
amount of compensatory damages.182 This decision establishes that 
“[e]mployers should not log into an employee’s social-networking site 
under false pretenses or by coercing another employee to grant them 
access they would not otherwise be able to obtain.”183

A more significant jury verdict was awarded in Van Alstyne v. 
Electronic Scriptorium, Ltd.,184 where the president of a company 
accessed an employee’s personal email account in violation of the 
SCA.185 Following a trial, plaintiff was awarded $150,000 in statu-
tory damages and $75,000 in punitive damages against the presi-
dent; $25,000 in statutory damages and $25,000 in punitive dam-
ages against the company; and $135,723.56 in attorneys’ fees and 
costs. On appeal, the court vacated the award of statutory damages, 
concluding that plaintiffs pursuing claims under the SCA must 
prove actual damages in order to be eligible for an award of statu-
tory damages, but upholding the award of punitive damages and the 
attorneys’ fees.186 The U.S. District Court for the Southern District 
of New York has also concluded that an employer’s unauthorized 
access of an employee’s email account violates the SCA.187 

In a recent decision, the U.S. District Court for the Central 
District of California held that private Facebook and MySpace 

177.   Id.
178.   Id. at *3. The SCA is part of the Electronic Communications Privacy 
Act (18 U.S.C. § 2510), which was an amendment to Title III of the Omni-
bus Crime Control and Safe Streets Act of 1968 (the Wiretap Statute) intended 
to extend government restrictions on wire taps from telephone calls to include 
transmissions of electronic data by computer. See 18 U.S.C. § 2511.
179.   Id. at *4.
180.   Id. at *5-6.
181.   Id. at *6-7.
182.   Pietrylo v. Hillstone Restaurant Group, Civil Case No. 06-5754, 2009 

WL 3128420 (D.N.J. Sept. 25, 2009).
183.   Molly DiBianca, Jury Verdict Against Employer Who Accessed Employee’s 
MySpace Page, The Delaware Employment Law Blog (September 4, 2009), 
http://www.delawareemploymentlawblog.com/2009/09/jury_verdict_against_
employer.html. 
184.   560 F.3d 199 (4th Cir. 2009).
185.   Id. at 201. 
186.   Id. at 201-02.
187.   See Pure Power Boot Camp v. Warrior Fitness Boot Camp, 587 F. Supp. 
2d 548, 562 (2008).
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messages constitute protected information under the SCA, and 
cannot be subpoenaed for use in civil litigation.188 When determin-
ing whether information on social networking websites and other 
electronic communications are discoverable in litigation, courts will 
balance the user’s reasonable expectation of privacy against the rele-
vance of the information.189 For an overview of the various methods 
by which electronically stored information (ESI), including emails, 
website postings, and text messages, may be authenticated, as well 
as other evidentiary issues relating to ESI, see Lorraine v. Markel 
American Ins. Co.190

v. concLusion

The explosion of social media use here in the U.S. and through-
out the world presents both challenges and opportunities for em-
ployers. The law relating to these issues is still developing, but courts 
are likely to rely upon principles established well before the advent 
of social media. Employers must be cognizant of the risks inherent 
in the use of social media among their employees and the potential 
liability issues throughout the employment relationship, from pre-
employment, to employment, to post-employment. An awareness of 
these risks will become increasingly important as social media use 
continues to grow.

188.   Crispin v. Christian Audigier, Inc., --- F.Supp.2d ----, 2010 WL 2293238, 
at *16 (C.D.Cal. May 26, 2010); Doug Cornelius, Are Facebook and MySpace Mes-
sages Subject to Discovery?, Compliance Building (June 16, 2010), http://www.
compliancebuilding.com/2010/06/16/are-facebook-and-myspace-messages-
subject-to-discovery/?utm_source=feedburner&utm_medium=feed&utm_ca
mpaign=Feed%3A+compliancebuilding+%28Compliance+Building%29&u
tm_content=Google+Reader. 
189.   Ronald J. Levine and Susan L. Swatski-Lebson, Are Social Networking 
Sites Discoverable?, Law Technology News (Nov. 13, 2008), http://www.law.
com/jsp/lawtechnologynews/PubArticleLTN.jsp?id=1202425974937; Stengart 

v. Loving Care Agency, Inc., 201 N.J. 300, 308 (2010) (holding that employee 
“could reasonably expect that e-mail communications with her lawyer through 
her personal account would remain private, and that sending and receiving 
them via a company laptop did not eliminate the attorney-client privilege that 
protected them”); National Economic Research Associates, Inc. v. Evans, 21 
Mass. L. Rptr. 337, 2006 WL 2440008, at *5 (Aug. 3, 2006) (Gants, J.) (deny-
ing employer’s motion to compel production of employee’s emails sent from his 
personal, password-protected email account to his attorney).
190.   241 F.R.D. 534. 554-62 (D. Md. 2007). 
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Public Contracting – Lease or Building Construction? The Applica-
bility of Construction Bidding Statutes to Procurement of Finished 
Building Space

Brasi Development Corp. v. Attorney General, 456 Mass. 684 (2010)

case & statute coMMents

i. intRoduction

Massachusetts imposes separate statutory requirements upon 
public agencies proposing to lease real estate, or to construct or re-
construct a building. Section 16 of General Laws chapter 30B, the 
Uniform Procurement Act, governs leases of real property, while 
chapter 149 of the General Laws establishes the rules for building 
construction.1 For construction projects with an estimated cost ex-
ceeding $100,000, procurement of the architectural or engineer-
ing services required for design of the building must also adhere 
to the procedures set out in the so-called designer selection law if 
the design fee is estimated to be $10,000 or more.2 If the estimated 
construction cost is at least $1.5 million, the public agency must 
utilize a “qualifications based selection process” to procure, prior to 
its selection of a designer, the services of an “owner’s project manag-
er.”3 For building projects of even modest size, then, public agencies 
must conduct three solicitations, each requiring its own advertising, 
documentation and contracting steps.

 For reasons of cost, time, long term planning or a combination 
of all three, governmental bodies may wish to avoid, if possible, the 
requirements governing a public construction program. The leas-
ing of finished building space by means of a request for proposals 
(“RFP”) issued under the Uniform Procurement Act4 may be seen as 
an alternative to the construction of a new facility, or the renovation 
of existing structures. However, it is not simply a matter of swapping 
three solicitations for one RFP. In Brasi Development Corp. v. Attor-
ney General, the Supreme Judicial Court confirmed that labeling as 
“leases” agreements that are “intended clearly to create buildings for 

long-term use by public agencies defeats the purposes of the com-
petitive bidding statute.”5 Accordingly, there may be circumstances 
in which a “contract for a long-term lease” will be subject to the 
public construction bidding process.6 

At issue in Brasi was whether an agreement for the “develop-
ment, maintenance, and long-term lease of dormitory facilities” by 
the University of Massachusetts, Lowell was not a lease, but a con-
tract for construction governed by chapter 149.7 The court therefore 
described its task as defining “those circumstances” in which a con-
tract for a lease should be treated as a contract for a construction 
project.8 Determining that a “totality of the circumstances” test was 
“the best approach,”9 the court concluded that the university’s lease 
agreement was not a lease for purposes of procurement law compli-
ance, but a construction contract.10

ii. the doRMitoRy RfP PRocess

In February and March of 2008, the university issued a request 
for proposals for the lease of a dormitory in Lowell to house 120 to 
400 students.11 The RFP specified a five-year lease, with the option 
for two additional five-year terms.12 The university would be respon-
sible only for lease payments, and no payment would be required 
until the dormitory was ready for use.13 Of seven respondents to the 
RFP, Brasi Development Corp. (Brasi) and two others proposed to 
construct new buildings, two respondents proposed renovation of 
existing structures, and two offered the use of existing structures “as 
is.”14 The RFP did not specify new construction, but it did include 
“detailed requirements” for the dormitory.15

Brasi had been formed three years earlier for the specific purpose 

1.   “A governmental body shall solicit proposals prior to: (1) acquiring by pur-
chase or rental real property or an interest therein from any person at a cost ex-
ceeding twenty-five thousand dollars; or (2) disposing of, by sale or rental to any 
person, real property or any interest therein, determined … to exceed twenty-
five thousand dollars in value.” Mass. Gen. Laws ch. 30B, §16(c) (2010). Sub-
sections 44A(2)(A) – (D) of Mass. Gen. Laws ch. 149 (2010) set out, according 
to the estimated cost, solicitation and bidding procedures for: “[e]very contract 
or procurement for the construction, reconstruction, installation, demolition, 
maintenance or repair of a building by a public agency … .” Mass. Gen. Laws 
ch. 149, §44A(2)(A) (2010).
2.   Mass. Gen. Laws ch. 7, §§38A1/2 – 38O (2010).
3.   Mass. Gen. Laws ch. 149, §44A1/2 (2010) (“For the purposes of this subsec-
tion, the term ‘owner’s project manager’ shall mean an individual, corporation, 
partnership, sole proprietorship, joint stock company, joint venture, or other 
entity engaged in the practice of providing project management services for the 
construction and supervision of construction of buildings.”).

4.   Mass. Gen. Laws ch. 30B (2010).
5.   456 Mass. 684, 696 (2010).
6.   Id. at 695-96. 
7.   Id. at 685.
8.   Id. at 696.
9.   Id. at 697.
10.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 707 (2010).
11.   Id. at 685.
12.   Id. at 685-86.
13.   Id. at 686.
14.   Id. at 687.
15.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 686 (2010).
16.   Id. at 687 n.8.
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of buying and developing land adjacent to the university’s campus.16 
It acquired the parcel in 2006 and, in 2007, obtained approval from 
the Lowell planning board to develop the parcel for student hous-
ing.17 

The university selected Brasi as the successful proposer.18 Two 
bid protests were then filed with the attorney general, one of which 
claimed that the requested dormitory arrangement was not a lease, 
but a project for construction of a public building, subject to the 
competitive bidding statute for buildings (chapter 149), rather than 
the real estate procedures of chapter 30B.19 Despite the bid protests, 
the university proceeded to sign a “lease agreement” with Brasi be-
fore the attorney general had issued a decision.20 The lease agree-
ment, however, included various provisions that had not been part 
of the RFP.21

While the RFP proposed a five-year term with an option for two 
five-year extensions, the ultimate agreement was for a lease of a max-
imum of thirty years (a five-year term, with automatic renewal for 
two more five-year periods, and an option to renew for three more 
five-year periods).22 In addition, the contract ultimately negotiated 
by the parties called for construction of an entirely new structure.23 
It also expanded university involvement in the construction process 
from simply approving the architectural design and construction 
materials, to providing for “significantly greater control and approv-
al over the construction process,” including participation in weekly 
construction meetings and approval of the phases of work.24

iii. tRiaL couRt action

After the contract was executed, the Attorney General ruled that 
the RFP was a proposal to construct a public building, and that the 
lease agreement violated the public construction bidding laws.25 The 
university then attempted to terminate its agreement with Brasi.26 
In response, Brasi filed a complaint in the Superior Court seeking a 
declaratory judgment confirming the validity of the RFP process.27

The Superior Court granted the university’s motion to dismiss 
on the grounds that Brasi was not seeking any relief from the uni-
versity.28 Brasi and the attorney general then filed cross motions for 
summary judgment.29 Finding that the contract between Brasi and 
the university was a lease for a completed dormitory, and not an 
agreement for construction of a building, the Superior Court judge 

awarded summary judgment to Brasi.30 The attorney general sought 
direct appellate review in the Supreme Judicial Court, and the court 
granted the request.31

iv. deteRMination of the natuRe of the agReeMent

To place the dispute in context, the court first recited the pur-
poses of chapter 149, the so-called competitive bidding statute: “to 
eliminate favoritism and corruption; to ensure an open and honest 
bidding process and an equal playing field for all bidders; and to en-
sure that qualified contractors build public buildings that are suit-
able for the uses for which they are intended.”32 When an agreement 
is subject to the statute, “and the statutory requirements are not met, 
the agreement is invalid and unenforceable.”33 

The court then summarized the factors upon which the attorney 
general relied in determining that the project was for the construc-
tion, rather than the lease, of a building: inclusion in the RFP of 
“extraordinarily detailed” and “very specialized” design require-
ments that required “a new, special-purpose building;” the degree 
of supervision and control the university retained over the construc-
tion process; and the potential for a thirty-year agreement.34 The 
attorney general also asserted that the short time period between 
the date of proposal acceptance and the required occupancy date 
(fifteen months) gave Brasi an unfair advantage because it had previ-
ously secured zoning approval to construct a dormitory.35

Brasi contended that the university was seeking a true lease.36 It 
asserted that it owned the land, assumed all construction risks, and 
would own and be responsible to maintain the new building.37 In 
addition, Brasi argued, it was obliged under the agreement to pay 
taxes, utility fees and other costs, and assumed the risk of damage to 
the building; any damage to the building not remedied within 150 
days was grounds for the university to cancel the lease.38 

Beginning its own analysis, the Supreme Judicial Court observed 
that the legislature had not provided any guidance for “distinguish-
ing a lease by a public agency from a construction contract subject to 
the competitive bidding statute.”39 The court therefore looked to de-
cisions construing other statutes requiring public bidding.40 It noted 
that it had previously found that statutes requiring competitive 
bidding “may be broad enough to encompass long-term leases.”41 
As a prelude to later discussion, it also cited the case of Andrews v. 

17.   Id. Brasi had previously contacted the university regarding construction on 
the parcel of a dormitory of a different type from the one at issue here, but no 
agreement had been reached. Id. 
18.   Id. at 687.
19.   Id. at 687-88. The challenge to the contracting method was filed by the 
Foundation for Fair Contracting of Massachusetts. The other protest was filed 
by an unsuccessful proposer, who claimed that there had been unfair collu-
sion between Brasi and the university, and that Brasi had an unfair advantage 
because it had earlier received zoning approval to construct a university dormi-
tory. Id. at 687.
20.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 688 (2010).
21.   Id. at 699.
22.   Id. at 701, 704.
23.   Id. at 704.
24.   Id. at 705.
25.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 688 (2010).
26.   Id.
27.   Id.
28.   Id.
29.   Id. 

30.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 688 (2010).
31.   Id. 
32.   Id. at 690. 
33.   Id. at 691.
34.   Id. at 692.
35.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 693 (2010).
36.   Id. 
37.   Id. 
38.   Id. The Superior Court judge had agreed that the agreement between Brasi 
and the university was not “the functional equivalent of a construction con-
tract” because Brasi retained ownership of the property, assumed the risks of 
construction, and was responsible for the costs of ownership of the completed 
building. Id. at 694.
39.   Id. at 695.
40.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 695 (2010).
41.   Id. 
42.   Id. at 695-96 (citing Andrews v. Springfield, 75 Mass. App. Ct. 678, 683-
85 (2009)). 
43.   Brasi, 456 Mass. at 696 (quoting Mass. Gen. Laws ch. 149, §44A(2)(D) 
(2010)). It observed that in “the context of other [Massachusetts] public bidding 



398 / Massachusetts Law Review Case Comments / 399

Springfield, in which, a year earlier, the Appeals Court had ruled 
that an agreement termed a long-term lease for an animal control 
center was “in essence a contract for construction of a public build-
ing” subject to chapter 149.42

Next, the court plainly stated that the determination of “wheth-
er a project [constitutes] construction ‘of any building by a public 
agency’ is fact specific and cannot be based on any single factor.”43 
Returning to Andrews v. Springfield, it listed the significant factors 
upon which the Appeals Court relied in determining that an agree-
ment termed a lease was, in truth, an agreement for construction 
of a building by a state agency: the length of the lease (twenty-five 
years); the city’s detailed design and construction requirements; 
the degree of city control over the construction; and that the lease 
payments exceeded the costs of construction.44 It counted as “[p]
rimary factors” in the Appeals Court’s analysis the city’s intention 
to acquire a facility for long-term use and its retention of an option 
to purchase the animal shelter for one dollar at the end of the lease, 
“thereby obtaining the facility through lease payments using public 
funds.”45

Having surveyed the existing case law on the issue before it, 
the court stated its agreement with the Appeals Court’s analysis in 
Andrews v. Springfield, and with the factors it considered.46 It then 
announced its conclusion that “no specific set of factors will be suf-
ficient for every situation, and that a totality of the circumstances 
test, which examines the circumstances in each case in detail, is 
the best approach for determining whether ‘build to lease’ agree-
ments are subject to the competitive bidding statute.”47 Factors that 
it determined “may be helpful, but not dispositive” included: the 
extent of control retained by the agency during development and 
construction; the length of the proposed lease, including any pro-
posed extensions (a longer term tilting the scale to the construction 
project side); whether public funds will be used; whether lease pay-
ments essentially cover the costs of construction; whether there is 
an option to purchase for a nominal sum at the end of the lease, or 
whether the building is to be automatically transferred to the agency 

at the end of the lease; whether the agency initially owned the land 
and transferred it to the private party, or whether the agency had the 
building constructed for lease; and whether the building is a special-
ized facility that would make it unsuitable for another commercial 
use without significant renovation.48

The court then applied the multifactor analysis to the university’s 
agreement with Brasi, beginning by noting that chapter 149 “does 
not distinguish between buildings that a public agency will own 
and buildings that a public agency will lease,” but instead “focuses 
on the creation of a project by the agency for the agency’s use in car-
rying out its public purposes.”49 Although the court found various 
provisions of the RFP did not compel the determination that the 
university was undertaking a construction project subject to chapter 
149, it was moved to the contrary conclusion upon consideration 
of the facts that the project involved “creation of a new building, 
adjacent to the university’s campus and dependent on the use of 
the university’s parking lot, which the university had the right to 
occupy for thirty years.”50 The facts therefore revealed a final agree-
ment that was, in truth, for construction of a dormitory.

In first reviewing the terms of the RFP itself, the court noted 
that the document sought “the use of land and buildings” owned 
and maintained by others, and did not involve university property.51 
The sample lease called for the university to yield possession at the 
end of the term.52 By the court’s reckoning, the length of the lease 
requested (five years with options for two five-year extensions) “was 
consistent with the university’s assertion that it intended a short-
term occupancy.”53 The description of the facility desired – a mix of 
one- and two-bedroom apartments consistent with the architecture 
of the university and the city, and attractive to college students – did 
not dictate that a new building be constructed.54 Four of the seven 
responses to the RFP proposed the use of existing buildings and two 
of those four proposed no modifications.55 In addition, the building 
offered could have been used “as an ordinary apartment building” 
after termination of the lease, leaving Brasi with “an economically 
viable use” following the lease.56 This factor, the court said, “weighs 

statutes,” various factors—contract length, use of private construction on pri-
vate land, and whether the cost of minor renovations exceeded a statutory lim-
it—“have not been determinative.” Brasi, 456 Mass. 684 at 696 (citing Norfolk 
Elec., Inc. v. Fall River Hous. Auth., 417 Mass. 207, 208-09, 213-14, 216 n.8 
(1994) (renovation of housing project with federal funds subject to public bid-
ding law where state agency had “day-to-day control” of construction); Helmes 
v. Commonwealth, 406 Mass. 873, 874, 876-77 (1990) (procurement law not 
applicable because charitable entity not acting as agent of the state); Salem Bldg. 
Supply Co. v. J.B.L. Constr. Co., 10 Mass. App. Ct. 360, 361-62 (1980) (private 
development of apartments was not construction of a public building because 
housing agency only supplied financing and developer maintained project con-
trol)). 
44.   Brasi, 456 Mass. 684 at 696-97 (citing Andrews, 75 Mass. App. Ct. at 
682-84).
45.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 697 (2010) 
(citing Andrews, 75 Mass. App. Ct. at 683). 
46.   Brasi, 456 Mass. 684 at 697 (citing Andrews, 75 Mass. App. Ct. at 683-85). 
47.   Brasi, 456 Mass. 684 at 697. 
48.   Id. at 697-98.
49.   Id. at 698.
50.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 698-99 
(2010).
51.   Id. at 700. 
52.   Id. 
53.   Id at 700-01. The court observed that the lease period specified by the RFP 

was “of relatively short duration,” and all risk of nonrenewal lay with the lessor. 
A responder proposing to construct a building would not be assured of recover-
ing its construction costs within the initial five years and could not count on 
university occupancy of more than that period. Brasi’s proposal, it was noted, 
indicated Brasi would incur at least $25 million in construction costs (beyond 
land acquisition costs) before the university would be obliged to begin lease 
payments, and that the university would be committed to pay only $8 million 
of those costs. Id. 
54.   Id. at 701.
55.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 701-02 
(2010). At the university’s request, a city manager had issued a letter of opin-
ion concluding that existing multifamily residential buildings could meet the 
requirements of the RFP without any zoning changes or additional permits. 
The letter was provided to all potential responders as part of the RFP. Thus, the 
court commented that the Superior Court judge had “observed correctly: ‘It 
bears noting that if Brasi had already completed construction of the facility, the 
substance of the parties’ agreement would remain the same. A fully constructed 
facility would equally qualify for consideration under the RFP, as would a pro-
posal to modify an existing structure … .’” Id. 
56.   Id. at 702. The city manager’s opinion stated that in the institutional zoning 
district, where dormitory use was allowed as of right, no zoning approvals would 
be required. Id. at 702 n.25. Securing a special permit (for a new or existing 
building) or site plan approval (for a new building) for a dormitory use in the 
various districts where such use was allowed would take three to four months. 
Id. Obtaining a zoning change to allow such use in a district where not currently 
permitted would take from four to six months. Id. Therefore, the court said, the 
city manager’s opinion did not support the attorney general’s contention that no 
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in favor of a conclusion that the agreement was not subject to the 
competitive bidding laws.”57

The court also found that under the RFP the university did not 
retain “significant control of the design specifications.”58 The RFP 
recited “basic requirements” for student housing and required re-
sponders to submit documentation of the design and floor plans of 
the building(s) they proposed.59 These provisions, the court found, 
were “[u]nlike the very specialized requirements for construction” in 
Andrews v. Springfield.60 Though the RFP included requirements for 
electrical and security systems that were particular to the university, 
the court noted that even the attorney general’s bid protest decision 
had observed that the fact that a commercial agreement calls for 
“some level of customization or ‘build out’ of leased space is ‘com-
mon’ in commercial leases, and tenants’ involvement in this process 
does not convert a lease into a construction agreement.”61 

This initial review led the court to find that the terms of the RFP, 
“viewed in isolation,” indicated that the university sought to lease a 
building that might or might not currently exist, and its undertak-
ing was not a construction project.62 However, noting that the ul-
timate terms of the agreement with Brasi differed “markedly” from 
those of the RFP, the court said that its first pass was “not the end of 
the inquiry.”63 It then set out the important differences.

While the RFP stated a five-year term with an option for two 
five-year extensions, the signed contract contemplated a maximum 
term of thirty years – an initial five-year term with automatic renew-
als for two five-year periods, and a university option to renew for 
up to three more five-year terms.64 The court found this contract 
provision supported the conclusion that the university intended to 
acquire the building or at least “retain effective permanent control” 
of it.65 This provision, it said, “suggests” that the RFP requirements 
“did not reflect the university’s true purpose.”66 In addition, the ul-
timate agreement called for Brasi’s construction of a new building. 
The court commented that although creation of a new structure 
is not decisive, it was a factor “entitled to weight in this case, in 

conjunction with other factors such as the length of the lease,” in 
determining whether the university had undertaken a construction 
project.67

Another “meaningful factor” was the “degree of supervision and 
control” the university retained over the construction process.68 
While the RFP afforded the university the right to approve the ar-
chitectural design and construction materials, the agreement gave it 
“significantly greater control and approval” authority.69 In particu-
lar, the court focused on the university’s right to attend the weekly 
construction meetings and to approve various phases of work.70 It 
found these retained rights “similar in kind” to Springfield’s right 
to hire a construction manager for inspection and approval of the 
construction in Andrews v. Springfield.71

Other elements not present in the RFP, but present in the final 
agreement and indicating that it was a contract for construction, in-
cluded the facts that the contract would have resulted in creation of 
a new building that depended on the use of university land, and an 
arrangement under which Brasi was required to construct a climate-
controlled pedestrian bridge over commuter rail tracks adjacent to 
its property and, in turn, would be granted an easement by the uni-
versity over a portion of the university parking lot.72 The zoning per-
mit Brasi had received for the unconsummated dormitory project 
it had previously proposed to the university included a provision 
requiring dormitory parking to be in a university lot on the cam-
pus, because Brasi’s property was not of sufficient size to contain a 
parking lot complying with the city’s zoning provisions.73 Thus, the 
agreement left Brasi owner of a building that would be dependent 
on indefinite use of university land for compliance with the applica-
ble building permit, and conveyed to Brasi an interest in part of the 
university’s campus and indefinite use of other campus property.74 
The court found these provisions suggested the university “intends 
indefinite use” of the dormitory and “eventually to incorporate the 
dormitory into the university campus.”75 Therefore, upon consider-
ation of “all the provisions of the RFP and the lease agreement,” the 

other responders would be able to compete adequately with Brasi, which already 
held a special permit, under the eighteen-month time frame from issuance of 
the RFP to the required occupancy date. Notably, the court added that “as long 
as all bidders are responding to the same set of requirements, and evaluated by 
the same set of criteria, the process is fair. That some bidders have advantages 
in experience, financial strength, or available resources does not infringe on 
the purpose of the competitive bidding law to allow all to compete on an equal 
footing.” Id. (citing Department of Labor & Indus. v. Boston Water & Sewer 
Comm’n, 18 Mass. App. Ct. 621, 626 (1984)).
57.   Brasi, 456 Mass. at 702. 
58.   Id. at 703. 
59.   Id. 
60.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 703 (2010) 
(citing Andrews v. Springfield, 75 Mass. App. Ct. 678, 683 (2009)). 
61.   Brasi, 456 Mass. at 703. In support of this conclusion, the court cited prior 
bid protest decisions of the attorney general. Id. It must be noted, however, that 
the court had ruled earlier in its opinion that the attorney general’s decision in 
the matter before it was not entitled to any deference because it involved neither 
an adjudicatory proceeding (the attorney general having “authority only ‘to re-
quire compliance’ with chapter 149 ‘after investigation of the facts’”) nor rule 
making. Id.at 694 (citing Annese Elec. Servs., Inc. v. Newton 431 Mass. 763, 
771 (2000)).  In addition, the court observed that in Andrews v. Springfield, the 
city was found to control the design specifications where it hired an architect to 
prepare detailed design and construction documents, included those documents 
with the RFP, and required all responders to meet the specifications, which 

included the location of over eighty-five rooms in the requested building, de-
scribed finishes with particularity, and set out manufacturers and model num-
bers for fixtures and fittings. Brasi, 456 Mass. 684 at 703-04 (citing Andrews, 75 
Mass. App. Ct. at 680-81, 683-84).  
62.   Brasi, 456 Mass. 684at 704.
63.   Id. 
64.   Id. 
65.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 704 (2010). 
66.   Id. 
67.   Id. at 704-05.
68.   Id. at 705.
69.   Id. 
70.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 705 (2010). 
71.   Id. (citing Andrews v. Springfield, 75 Mass. App. Ct. 678, 681 (2009)). 
72.   Brasi, 456 Mass. at 706.
73.   Id.
74.   Id. 
75.   Brasi Development Corp. v. Attorney General, 456 Mass. 684, 707 (2010).
76.   Id. 
77.   Id. at 699.
78.   Id.
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court concluded that the agreement was subject to chapter 149 and 
had been entered into in violation of the statute.76 

v. concLusion

Although the Brasi decision provides guidance as to when the 
courts will ignore a “lease” label and find that a transaction is ulti-
mately one for construction of a public building, it does not estab-
lish a bright line for determining when a lease by a public agency 
should be treated as a construction project that must proceed in ac-
cordance with the public construction bidding laws. The decision, as 
the court’s explanation of the multifactor analysis confirms, is based 

on application of various factors to the particulars of the transac-
tion at issue. Yet, the court offered instructive commentary when it 
stated that in situations such as the one presented, “considering only 
the RFP would defeat entirely the purposes of the competitive bid-
ding statute.”77 If agencies may issue an RFP not within the scope of 
the statute, but then incorporate into the resulting agreement “key 
terms that indicate that the agreement is in fact a construction con-
tract, the objectives of the competitive bidding statute would easily 
be frustrated.”78 The court’s opinion in Brasi should go a long way 
toward preventing that result.

David J. Doneski
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i. intRoduction

Following years of silence concerning the proper method of allo-
cating liability among the parties in long-tail claims, the Massachu-
setts Supreme Judicial Court (“SJC”) addressed the issue in Boston 
Gas Co. v. Century Indem. Co.1 The SJC held that, given the policy 
language at hand, pro rata allocation was required. The court also 
held that where pro rata allocation is required damages should be 
allocated by “fact-based” distribution if possible, and where impos-
sible, by straight “time-on-the-risk” distribution.2 Significantly, the 
SJC refused to follow the trend of constricting the allocation period 
to exclude years where insurance was unavailable or not acquired. 
Instead, the court held that policyholders are entirely responsible 
for any periods where there is no insurance coverage available.3 In 
a relatively minor victory for policyholders, the court also held that 
the insurers must pro rate any self-insured retentions of the policies 
to the same extent that coverage was pro rated where the policy’s 
retention provisions do not address the retention applicable to pro 
rated claims.4 

This ruling will clearly have a substantial impact in cases de-
termined under Massachusetts law covering a broad spectrum of 
disputes ranging from environmental contamination to progressive 
bodily injuries and beyond. In sum, Boston Gas is now the control-
ling authority under Massachusetts law where a long-tail claim re-
quires liability to be allocated among multiple parties. 

ii. Long-taiL cLaiMs 
Long-tail claims typically arise either from environmental dam-

ages caused by the long-term discharge or migration of pollutants, 
or from bodily injuries caused by long-term exposure to harm-
ful materials. Although these types of disputes frequently involve 
complex scientific testimony, the distinguishing feature of long-tail 

Allocating Loss in Long-Tail Claims: Supreme Judicial Court Clari-
fies Massachusetts Law

Boston Gas Co. v Century Indem. Co., 454 Mass. 337 (2009)

claims is that they involve a progressive injury composed of purport-
edly indivisible damages that have continuously manifested over a 
period ranging from a few years to several decades.5 

One common attribute of long-tail claims is that the substantial 
complexity in litigating these disputes, and the specialized scientific 
knowledge they utilize, is matched, if not exceeded, by the enor-
mous sums of money that can be at stake. This, in turn, intensifies 
the importance of the insurance coverage issues of these disputes, 
specifically, the allocation of liability among the insurers on the 
risk. Insurance coverage issues, however, are governed by state law, 
which varies greatly between jurisdictions. The ultimate result of all 
of these factors is that long-tail claims cause some of the most con-
tentious disputes in modern civil jurisprudence, especially between 
policyholders and insurers, as well as cedents and reinsures, litigat-
ing coverage disputes and the allocation of liability as these issues 
determine who ultimately covers the loss. 

iii. LiaBiLity aLLocation: Joint and seveRaL vs. PRo Rata

The threshold question for any court addressing allocation of li-
ability in a long-tail claim is whether the policies limit coverage to 
damages occurring within the policy period, thereby implicating 
“pro rata allocation,” or whether the policies cover “all sums” of any 
loss that in part occurs during the policy period, thereby implicating 
“joint and several” allocation. Currently, eleven states have adopted 
pro rata allocation6 and six have adopted joint and several alloca-
tion.7 The allocation method selected can dramatically affect the 
liability assigned to each of the parties. 

A. Joint and Several Liability Allocation

Where joint and several allocation is adopted, courts typically 
rely on policy language stating that the policyholder is afforded 

1.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337 (2009). The alloca-
tion issues reached the SJC by certification from the U.S. Court of Appeals 
for the First Circuit which found no controlling precedent for the issue under 
Massachusetts law. See Boston Gas Co. v. Century Indem. Co., 529 F.3d 8 (1st 
Cir. 2008).
2.   Boston Gas Co., 454 Mass. at 372.
3.   Id. at 373.
4.   Id.
5.   Id. at 348 (citing 15 Lee R. Russ & Thomas F. Segala, Couch on Insur-
ance §220:25, at 220-26 (3d ed. 2005); Michael G. Doherty, Allocating Progres-
sive Injury Liability among Successive Insurance Policies, 64 U. Chi. L. Rev. 257, 
257 (1997)). See also Matter of the Liquidation of Am. Mut. Liab. Ins. Co., 434 
Mass. 272, 291 (2001) (“Long-tail claims” are those that can “occur many years 
after the triggering event and the expiration of the insurance policy.”); Rebecca 
M. Bratspies, Splitting the Baby: Apportioning Environmental Liability among 
Triggered Insurance Policies, 1999 BYU L. Rev. 1215, 1217 n.13 (“Most insur-
ance policies issued before the mid-1980s provided ‘occurrence’ based coverage 
rather than ‘claims-made’ coverage. As a result, the insurance policies were said 
to have a ‘long-tail’ of coverage that applied to claims brought long after the 

occurrence that gave rise to the claim of liability.”). 
6.   The eleven pro rata jurisdictions are Colorado, Connecticut, Kansas, Ken-
tucky, Massachusetts, Minnesota, New Hampshire, New Jersey, New York, 
Utah and Vermont. See Public Serv. Co. of Colo. v. Wallis & Cos., 986 P.2d 
924 (Colo. 1999); Security Ins. Co. v. Lumbermens Mut. Cas. Co., 264 Conn. 
688 (2003); Atchison, Topeka & Santa Fe Ry. v. Stonewall Ins. Co., 275 Kan. 
698 (2003); Aetna Cas. & Sur. Co. v. Commwealth, 179 S.W.3d 830 (Ky. 2005); 
Boston Gas Co. v. Century Indem. Co., 454 Mass. 337 (2009); Domtar Inc. v. 
Niagara Fire Ins. Co., 563 N.W.2d 724 (Minn. 1997); EnergyNorth Natural 
Gas Inc. v. Certain Underwriters at Lloyd’s, 156 N.H. 333 (2007); Owens-
Illinois Inc. v. United Ins. Co., 138 N.J. 437 (1994); Consolidated Edison Co. 
of N.Y. v. Allstate Ins. Co., 98 N.Y.2d 208 (2002); Sharon Steel Corp. v. Aetna 
Cas. & Sur. Co., 931 P.2d 127 (Utah 1997); Towns v. Northern Sec. Ins. Co., 
964 A.2d 1150 (Vt. 2008). See also Mayor and City Council of Baltimore v. 
Utica Mutual Ins. Co., 145 Md. App. 256 (2002).
7.   The six all sums jurisdictions are Delaware, Indiana, Ohio, Pennsylvania, 
Washington and Wisconsin. See Hercules Inc. v. AIU Ins. Co., 784 A.2d 481 
(Del. 2001); Allstate Ins. Co. v. Dana Corp., 759 N.E.2d 1049 (Ind. 2001); 
Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.3d 512 



402 / Massachusetts Law Review Case Comments / 403

coverage for “all sums” or the “ultimate net loss” they are legally 
obligated to pay for a claim that occurs during the policy period, 
up to the limits of the policy. Thus, if a progressive injury occurs 
over a ten-year period and causes $20 million in damages, each 
policy on the risk is read to indemnify the policyholder the entire 
$20 million loss, regardless of how much time the policy had on the 
risk. Courts typically reach this conclusion by interpreting the “all 
sums” policy language as not being limited to damages occurring 
during the policy period, so long as some aspect of the damages 
occurred during the policy period.8 In “all sums” jurisdictions, the 
policyholder will typically select a “spike year” from the portfolio of 
insurance on the risk and then seek all indemnity and defense costs 
progressively from the primary and excess insurers on the risk that 
year, up to the policies' respective limits of liability.9 Those “spiked” 
insurers will then seek contribution from the other insurers on the 
risk, which is where the actual allocation of the loss among insur-
ers takes place, either by agreement or litigation.10 The joint and 
several approach significantly differs from the pro rata approach in 
several important ways. Firstly, under joint and several allocation, 
because each insurer is liable for the entire loss, rather than a share 
of the loss, the insurers on the risk are also liable for any “gaps” in 
coverage, typically referred to as “orphan shares.”11 Also, the burden 
of proving the policyholder’s entitlement to coverage for the claim 
under all policies, other than the spiked policies, is shifted from the 
policyholder to the spiked insurers, who then are left to seek contri-
bution to the extent possible. 

Advocates for joint and several allocation point to the policy’s 
“all sums” or “ultimate net loss” language as establishing the insur-
er’s obligation to cover the policyholder’s liability in full, and to the 
absence of any policy language providing for the pro rata allocation 
of liability.12 Critics of joint and several allocation point to policy 
language they assert limits coverage to damages taking place dur-
ing the policy period.13 Further, critics advance several equity and 
public policy arguments including: 1) the inequity of saddling the 
insurers of the spike year with the entirety of the loss even though 
only a portion of the damages arise from occurrences taking place 
in that year; 2) the windfall to policyholders who are effectively 
covered for periods where they failed to procure insurance and pay 
premiums; 3) the inequity of shifting to the insurers of the spike 
year the responsibility of proving entitlement to coverage when they 

were strangers to the procurement of coverage, selection of carri-
ers, and retention of policies or records evidencing coverage; 4) the 
creation of incentives for policyholders to game the system by incon-
sistently procuring adequate coverage resulting in the policyholders 
substantial savings in premiums at the expense of the insurers, and 
ultimately other responsible policyholders; and 5) the improper ap-
plication of the tort principal of joint and several liability in the 
determination of contract obligations.14 

B. Pro Rata Liability Allocation

On the other hand, pro rata allocation of liability seeks to spread 
the loss across the entire allocation period by some proportionate 
basis. In jurisdictions where pro rata allocation is adopted, courts 
typically rely on policy language limiting the “all sums” coverage to 
damages that occur during the policy period. Courts typically reach 
this conclusion by interpreting the policy’s definition of “occur-
rence,” “loss,” or some other provision to limit coverage to damages 
occurring during the policy period.15 Thus, in these jurisdictions 
the policyholder must seek indemnity from each of its insurers for 
the sum allocated to each insurer, subject to the policy limits. The 
pro rata allocation method creates several noteworthy differences. 
Firstly, given that under the pro rata approach insurers are only li-
able for their share of the loss proportionate with the damages that 
occurred during the time they were on the risk, some courts find 
that damages occurring during gaps in coverage are self-insured by 
the policyholder, although many courts make exceptions in certain 
circumstances, such as where coverage was commercially unavail-
able.16 Also, as insurers are only liable for their proportionate share 
of the loss, the policyholder is left to seek coverage directly from 
its insurers, thus the policyholder retains the burden of proving its 
entitlement to coverage under each of the policies.17 Another note-
worthy distinction is that in pro rata jurisdictions the allocation of 
liability typically takes place during the primary coverage litigation, 
rather than in a subsequent contribution action between the spiked 
insurers and the policyholder’s other insurers.18 

If pro rata allocation is adopted then the court still must se-
lect a method of spreading the liability on a proportionate basis. 
“Fact-based”19 allocation is widely held to be the most equitable and 
consistent with the typical “occurrence” based policy language.20 
Under fact-based allocation, the court seeks to allocate damages to 

(2002); J.H. France Refractories Co. v. Allstate Ins. Co., 534 Pa. 29 (1993); 
American Nat’l Fire Ins. Co. v. B & L Trucking & Constr. Co., 134 Wash.2d 
413 (1998); Plastics Engineering Co. v. Liberty Mutual Ins. Co., 315 Wis. 2d 
556 (2009). See also Keene Corp. v. Insurance Co. of North America, 667 F.2d 
1034 (D.C. Cir. 1981) and Oregon Statute §465.480(4) (requiring in environ-
mental coverage cases that allocation must be based on joint and several li-
ability).
8.   See Leo Martinez et al., New Appleman Insurance Law Practice 
Guide §39.14[2] (2011).
9.   See Keene, 667 F.2d 1034 (applying joint and several liability but restricting 
the policyholder to selecting a single spike year); compare J.H. France Refractories 
Co., 534 Pa. at 42 (applying joint and several liability and permitting the poli-
cyholder to stack spike years).
10.   See Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 352 (2009).
11.   See Martinez et al., supra note 8, at §39.15[6], see also S.M. Seaman 
& J.R. Schulze, Allocation of Losses in Complex Insurance Coverage 
Claims §4.3[c], 4-21-4-28 (2d ed. 2008).
12.   See Martinez et al., supra note 8, at §39.14[2] (2008).
13.   Id. at §39.14[3].
14.   Id. As the court noted in Boston Gas, “joint and several,” allocation method 

is variously referred to as “all sums,” “vertical exhaustion,” and “vertical spike.” 
454 Mass. at 351 n.24; see Seaman & Schulze, supra note 11 at §4.1, 1. The SJC 
also noted the commonly overlooked point that the term “joint and several,” is 
conceptually distinct from the tort concept of joint and several liability. Boston 
Gas, 454 Mass. at 351 n.24. “Since each insurer is responsible only for the policy 
limits it bargained for, it is not joint and several liability in the tort law sense 
where a tortfeasor deemed only 10 percent responsible is liable for 100 percent of 
the judgment if the other tortfeasors are insolvent or otherwise unavailable.” Id. 
(quoting Colon, Pay it Forward: Allocating Defense and Indemnity Costs in Envi-
ronmental Liability Cases in California, 24 Ins. Litig. Rep. 43, 51 n.66 (2002)). 
See also Jeffrey W. Stempel, Domtar Baby: Misplaced Notions of Equitable Appor-
tionment Create a Thicket of Potential Unfairness for Insurance Policyholders, 25 
Wm. Mitchell L.Rev. 769, 791 n.98, 816-17 & n.195 (1999) (“term joint and 
several liability is misleading in the insurance coverage context”).
15.   See Martinez et al., supra note 8, at §39.13.
16.   Id. at §39.15[6] .
17.   Id.
18.   Id. at §39.14[1].
19.   Also known as “injury-in-fact” allocation. See Martinez et al., supra note 
8, at §39.13[1][a].
20.   See id. at §39.13[1][a].
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the policies on the risk (or gaps) when the damages are evidenced 
to have occurred.21 This creates a problem in disputes involving pro-
gressive injuries because it is often not feasible to determine when 
any portion of the damages occurred, thus shares of damages can-
not be assigned to insurers via policy period.22 Consequently, courts 
are then forced to adopt some extra-contractual allocation method 
to determine the comparative risk assumed by each of the insurers, 
and possibly the policyholder, in order to equitably spread the dam-
ages on a proportionate basis.23 

Selecting a pro rata allocation method is also complicated be-
cause there are several well-reasoned allocation methods to equitably 
determine the comparative risk assumed by each of the parties, each 
of which has been adopted by some jurisdiction(s), and the method 
utilized can dramatically affect the liability allocated to each of the 
parties.24 These pro rata allocation methods, each of which is subject 
to supporting rationales and criticisms, include: time-on-the-risk 
method; limits method; time-and-limits method; layers method; 
equal-shares method; and bathtub method.25 

iv. PRevious Massachusetts hoLdings

Prior to the Boston Gas ruling, Massachusetts law was somewhat 
unclear concerning whether pro rata or joint and several allocation 
was required for long-tail claims, though it seemed to favor joint 
and several allocation. On two prior occasions, the SJC denied ap-
peal on the issue when lower courts had approved the application 
of joint and several allocation. In Rubenstein v. Royal Ins. Co.,26 the 
Massachusetts Appeals Court applied joint and several allocation 
in an environmental contamination claim. Although the Appeals 
Court cited the “all sums” policy language, it applied little substan-
tive analysis, thereby weakening its precedential influence.27 In Chi-
cago Bridge & Iron Co. v. Certain Underwriters at Lloyd’s, London,28 
the Appeals Court again applied joint and several allocation in an 
environmental claim, although this time as a matter of Illinois law. 
The Appeals Court again relied primarily on the policy language, 
finding that it provided no “basis for limiting indemnification only 
to those damages occurring during the policy period.”29

V. Boston Gas 

A. Background 

Boston Gas Company (Boston Gas) operated manufactured 
gas plant sites in Massachusetts during most of the 20th Century.30 

During this period, Boston Gas purchased commercial general li-
ability policies from several different insurers, including Century 
Indemnity Company (Century).31 In 1995, a routine investigation 
uncovered environmental contamination at the Everett plant site.32 
Boston Gas thereafter sought indemnification from Century for in-
vestigation and cleanup costs.33 Century responded by issuing a res-
ervation of rights letter.34 Ultimately, Boston Gas sought a declara-
tory judgment in United States District Court for the District of 
Massachusetts concerning Century’s obligations under its policies 
issued to Boston Gas.35 Century counterclaimed and brought third 
party claims against Boston Gas’s other insurers.36 Massachusetts 
law governed the policies. At trial, Century was found liable and 
Boston Gas was awarded $6.2 million in damages and costs.37 

The remaining issue, of course, was how the court would allo-
cate those damages among the various insurers.38 Boston Gas sought 
joint and several allocation and Century sought pro rata allocation 
and certification of the allocation issue to the SJC.39 The Federal 
District Court denied Century’s request for certification conclud-
ing that, under Massachusetts law, Rubenstein and its progeny com-
pelled the application of joint and several allocation.40 The District 
Court proceeded to hold that Boston Gas was entitled to select 
which Century policy it would “spike.”41 Boston Gas selected a year 
with a Century primary policy with $17 million policy limits.42 The 
court thus awarded Boston Gas the full amount of damages, less the 
applicable retention, from the policy Boston Gas selected.43 There-
after, Century appealed to the First Circuit Court of Appeals chal-
lenging the application of joint and several allocation.44 The First 
Circuit found no controlling precedent under Massachusetts law 
and certified the allocation issue to the SJC.45 

B. Pro Rata Holding

The SJC found pro rata allocation of liability was required by 
the most reasonable construction of the Century policies at issue.46 
Focusing on the policy language, the court noted that the policies 
in question repeatedly limited coverage to property damage or oc-
currences that took place “during the policy period.”47 Further, the 
court noted that these policies, which were occurrence based, de-
fined an “occurrence” to mean exposure to conditions causing prop-
erty damage “during the policy period.”48 The court concluded that 
the most reasonable reading of these provisions is that the Century 
policies provided coverage only for that portion of Boston Gas’s li-
ability attributable to the “quantum of property damage occurring 

21.   Id. 
22.   See Russ & Segalla, supra note 5, at §220:25 at 220-26 (with respect to 
“environmental damage and toxic exposure cases ... it is virtually impossible to 
allocate to each policy the liability for injuries occurring only within its policy 
period . . . .”).
23.   See id. 
24.   See generally Martinez et al., supra note 8, at §39.13.
25.   Id.
26.   44 Mass. App. Ct. 842 (1998).
27.   Rubenstein, 44 Mass. App. Ct. at 852.
28.   59 Mass. App. Ct. 646 (2003).
29.   Chicago Bridge, 59 Mass. App. Ct. at 658.
30.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 340 (2009).
31.   Id.
32.   Id.
33.   Id. at 344. 

34.   Id. 
35.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 344 (2009).
36.   Id.
37.   Id. at 345.
38.   Id.
39.   Id.
40.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 346 (2009).
41.   Id.
42.   Id.
43.   Id.
44.   Id.
45.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 346-47 (2009).
46.   Id. at 359. 
47.   Id. at 358-59. 
48.   Id.
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during the policy period.”49

The court rejected Boston Gas’s argument that the “all sums” 
language of the policies afforded joint and several liability for all 
damages.50 The court stated that “like other policyholders focusing 
on the phrase ‘all sums,’ Boston Gas ignores a fundamental prin-
ciple of insurance contract interpretation by placing undue empha-
sis on the phrase ‘ultimate net loss’…[and] overlooks the limitation 
that the phrase ‘during the policy period’ places on the scope of 
coverage.”51 Similarly, the court also disagreed with Boston Gas’s 
arguments that the policies’ “limits of liability” and “other insur-
ance” clauses reflected an intention to cover losses from damages 
outside the policy period.52 The court also noted, however, that it 
was “significant” that the policies did not contain “noncumulation 
clause[s],”53 citing favorably that other “courts have recognized that 
such a provision is inconsistent with pro rata allocation because it 
expressly provides for coverage outside the policy period.”54 The 
court also stated that “no reasonable policyholder could have ex-
pected that a single one-year policy would cover all losses caused by 
toxic industrial wastes released into the environment over the course 
of several decades.”55 

The court explained that it was not persuaded by the rulings in 
Rubenstein or Chicago Bridge, both of which had applied joint and 
several allocation.56 The court found Rubenstein’s analysis of the al-
location issue to be “cursory” and said that it placed undue influ-
ence on the “all sums” language to the exclusion of other policy lan-
guage.57 The court also distinguished Chicago Bridge, noting that it 
was decided under Illinois law, that the policy in question contained 
a “noncumulation clause,” and that the policy did not limit cover-
age to property damage occurring during the policy period.58 The 
court concluded by also noting the widely recognized public policy 
objectives advanced by pro rata allocation, including judicial effi-
ciency, engenderment of stability and predictability in the insurance 
market, and the provision of incentives for responsible behavior by 
policyholders.59 

C. Time on the Risk Holding

The SJC also held that Massachusetts law requires the time-
on-the-risk method of allocation, absent reliable evidence permit-
ting fact-based distribution of property damages.60 The court be-
gan its analysis by acknowledging that while the “ideal method” 

of allocation is fact-based, which simply allocates damages to the 
periods in which the damages took place, the inability to make such 
determinations requires courts to use proxies for deriving a fair ap-
portionment.61 The court then compared what it referred to as the 
“’two primary means of apportioning liability on a pro rata basis’ 
where a fact-based allocation is not feasible,” i.e., the time-on-the-
risk method and time-and-limits method.62 

Under time-on-the-risk allocation, each triggered policy bears a 
share of the total damages, up to its policy limits, proportionate to 
the number of years it was on the risk (numerator), relative to the to-
tal number of years of triggered coverage (denominator).63 The court 
noted this allocation was consistent with typical pro rata policy lan-
guage because the insurer pays a percentage of loss attributed to its 
policy period.64 The court also observed that time-on-the-risk meth-
od offers several policy advantages, including spreading the loss to a 
maximum number of carriers, and the benefit of easily identifying 
each carrier’s liability through a relatively simple calculation.65 

Under time-and-limits allocation, loss is allocated “among poli-
cies based on both the number of years a policy is on the risk as 
well as that policy’s limits of liability.”66 Each insurer’s proportionate 
share is calculated by dividing its aggregate policy limits for all of 
the years it was on the risk by the aggregate policy limits of all poli-
cies on the risk and then multiplying that percentage by the amount 
of indemnity costs.67 The rationale for time-and-limits allocation is 
that insurers who provided higher limits of liability assumed more 
of the risk than those that provided lower limits of liability.68 A ma-
jor criticism, however, is that insurers that provided higher limits 
may be liable for a disproportionate share of damages based on their 
limits.69 

Ultimately, the court held that the time-on-the-risk method of 
allocating liability is appropriate where a fact-based allocation is not 
feasible, because the time-on-the-risk method’s “inherent simplicity 
promotes predictability, reduces incentives to litigate, and ultimate-
ly reduces premium rates.”70 The court noted that time-and-limits 
allocation disproportionately assigns liability to generous policies 
ultimately making them more difficult to purchase.71 The court 
also noted the popular criticism that using limits to allocate loss is 
contrived, as “progressive injuries by definition do not…magically 
gravitate toward periods with more coverage.”72

49.   Id. at 359.
50.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 360 (2009).
51.   Id.
52.   Id. at 361.
53.   Id. at 364. A non-cumulation clause can be present where a policy holder 
has primary coverage with the same primary insurer for several years in a row. 
In such a circumstance the carrier may insert a non-cumulation clause which 
reduces the limits of liability of the policy by amounts paid under the insurer’s 
prior policies with respect to the same occurrence. Also, non-cumulation clauses 
may cap liability at the highest limit of any policy issued by that insurer. See 
Martinez et al., supra note 8, at §39.15[4].
54.   Boston Gas Co., 454 Mass. at 362.
55.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 363 (2009).
56.   Id. at 363-64.
57.   Id. at 364.
58.   Id.
59.   Id. at 364-66.
60.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 367-70 (2009).
61.   Id. at 367. 

62.   Id (quoting EnergyNorth Natural Gas, Inc. v. Certain Underwriters at 
Lloyd’s, 934 A. 2d 517, 523 (2007)).
63.   Boston Gas Co., 454 Mass. at 367-70.
64.   Id. at 367. 
65.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 367-68 (2009).
66.   Id. at 368 (citing EnergyNorth Natural Gas, Inc., 934 A. 2d at 523) (quot-
ing 23 Eric Mills Holmes, Holmes’ Appleman on Insurance 2d §145.4, 
at 30 (2003))).
67.   Boston Gas Co., 454 Mass. at 368 (citing EnergyNorth Natural Gas, Inc. 
v. Certain Underwriters at Lloyd’s, 934 A. 2d 517, 523 (2007) (quoting Colon, 
supra note 14, at 60)).
68.   Boston Gas Co., 454 Mass. at 368 (citing Doherty, supra note 5, at 274-75). 
See Martinez et al., supra note 8, at §39.13[4][b].
69.   Id. at §39.13[4][c]; Boston Gas Co., 454 Mass. at 368-69 (quoting Holmes, 
supra note 66, §145.4[A][2][c], at 30 n.133)
70.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 370 (2009) (quot-
ing Doherty, supra note 5, at 281).
71.   Boston Gas Co., 454 Mass. at 370 (quoting Doherty, supra note 5, at 276). 
72.   Boston Gas Co., 454 Mass. at 370 (quoting Doherty, supra note 5, at 283).
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D. Orphan Shares – Orphans No More

The SJC also held that policyholders are responsible for any peri-
ods where there was no coverage due to commercial unavailability, 
insufficient purchase of coverage, self-insurance, or where coverage 
was removed by an applicable exclusion.73 The court reasoned that 
to adopt any exceptions to policyholder liability for gaps in coverage 
would “contravene the limitation of coverage in the Century poli-
cies to liability attributable to property damage during the policy 
periods.”74 With regard to the commercial unavailability exception 
which has been adopted in numerous jurisdictions, the court adopt-
ed Century’s argument that the exception was inequitable because 
it “effectively provides insurance where insurers made the calculated 
decision not to assume risk and not to accept premiums. In effect, 
because the policyholder could not buy insurance, it is treated as 
though it did by passing those uninsurable losses to insured peri-
ods.”75 

Significantly, the SJC decision eliminates any distinction regard-
ing how different types of orphan shares should be treated. Previous 
to this ruling, insurers rarely fought to force policyholders to accept 
liability for periods where coverage was unavailable due to manda-
tory exclusions such as Absolute Pollution or Asbestos exclusions.76 
Instead, these years were typically removed from the loss allocation 
period, thereby spreading those uninsurable losses to the insured 
periods. By focusing on the policy language limiting coverage to 
damages occurring during the policy period, the SJC effectively re-
jected any argument that policyholders should not be liable for loss 
corresponding to years in which policies contain such exclusions.

E. Allocation of Retentions

In the only aspect of the decision benefiting policyholders, the 
SJC also summarily held that Boston Gas is required to satisfy only 
a pro rated amount of its per-occurrence self-insured retention un-
der each policy, which is to be pro rated on the same basis as the loss 
allocation to the policy.77 The court reasoned that pro rating the re-
tention was an equitable result in the face of policy language that is 
at best ambiguous as to what happens when the insurer is held liable 
for only a part of a continuous occurrence.78 The court emphasized, 
however, that its decision to pro rate the retention was a function of 
the policy’s ambiguity, suggesting that where a policy clearly pro-
vides for retentions when the insurer is held liable for a portion of a 
continuous loss, such policy provisions would be controlling.79 

vi. iMPLications

Although the long term significance of the SJC’s ruling in Boston 
Gas may not be known for years to come, some implications are 
clear at this point. 

Boston Gas clearly establishes that in cases involving long-tail 
claims where the policy language at hand requires pro rata alloca-
tion of liability, Massachusetts law requires allocation of liability by 
the straight time-on-the-risk method, absent reliable evidence per-
mitting fact-based distribution of damages.80 Nonetheless, it may be 
significant that the SJC repeatedly qualified its decision to apply pro 
rata allocation as being a function of the “most reasonable construc-
tion of the policies at issue here,” rather than being required by Mas-
sachusetts law.81 In utilizing pro rata allocation the court repeatedly 
relied on the policy language at issue, which limited coverage to 
damages occurring during the policy period.82 Moreover, the court 
distinguished policies which provide for coverage outside the policy 
period, such as policies with a “noncumulation clause,” and con-
ceded that such clauses are “inconsistent with pro rata allocation be-
cause it expressly provides for coverage outside the policy period.”83 
Consequently, there appears solid ground to argue that a policy with 
no provisions clearly limiting coverage to damages occurring dur-
ing the policy period, and with a noncumulation clause, could be 
construed to provide the policyholder with indemnity for the entire 
loss having in part occurred during the policy period. However, the 
emphatic tone with which the SJC endorsed the public policy argu-
ments in favor of pro rata allocation will present a formidable hurdle 
to such an argument. Nonetheless, given the SJC’s adherence to the 
most reasonable construction of policy language, the specific policy 
language at hand will be critical to any court’s analysis.

Additionally, the SJC’s holdings in Boston Gas may spark other 
trends in progressive injury claim litigation where coverage is gov-
erned by Massachusetts law and where large sums are at stake. First-
ly, the SJC’s emphasis that the time-on-the-risk method only applies 
where evidence permitting fact-based distribution of damages is un-
available, could cause policyholders to more vigorously seek expert 
testimony advancing some fact-based distribution of damages. This 
is especially likely in disputes where the liability is substantial and 
dwarfs the cost of procuring such expert testimony. The incentive 
to seek such expert testimony is further enhanced by the SJC’s rul-
ing that policyholders are responsible for all orphan shares because 
where the policyholder is responsible for substantial gap periods, 
and thus substantial portions of the liability under time-on-the-risk 
allocation, they will likely seek to allocate damages mostly to peri-
ods where coverage is available.

Lastly, the SJC’s ruling applying pro rata allocation by straight 
time-on-the-risk method, combined with the ruling enforcing 
policyholder responsibility for all orphan shares, effectively works 
to reverse the traditional arguments respective parties have made 
concerning the scope of the allocation period.84 In the past, insur-
ers sought to minimize the allocation period to avoid their policies’ 

73.   Boston Gas Co., 454 Mass. at 371 (quoting Seaman & Schulze, supra note 
11, at 4-21).
74.   Boston Gas Co., 454 Mass. at 371.
75.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 371-72 (2009).
76.   See, e.g., Stonewall Ins. Co. v. Asbestos Claims Mgt. Corp., 73 F.3d 1178, 
1203-04 (2d Cir. 1995), modified, 85 F.3d 49, 50-51 (2d Cir. 1996) (adopting 
“proration-to-the-insured” for years in which the policyholder elected not to 
purchase insurance or purchased insufficient insurance, but not for periods after 
1985, when asbestos liability insurance became unavailable).
77.   Boston Gas Co., 454 Mass. at 372.
78.   Id.

79.   Id.
80.   Boston Gas Co. v. Century Indem. Co., 454 Mass. 337, 370 (2009).
81.   Id. at 358 (“We agree with Century that a pro rata allocation of losses is con-
sistent with, if not compelled by, the most reasonable construction of the policies at 
issue here.”) (emphasis added); id. at 366 (“Having concluded that a pro rata al-
location of losses is appropriate in the circumstances of this case, we now consider 
how that allocation should proceed under Massachusetts law.”) (emphasis added). 
82.   See id. at 358-60.
83.   See id. at 362 (citing Chicago Bridge & Iron Co. v. Certain Underwriters at 
Lloyd’s, London, 59 Mass. App. Ct. 646, 656 (2003)).
84.   See generally, Michael F. Aylward, Thoughts on Allocation, Nat’l Ins. Law 
Forum (Nov. 24, 2009), http://www.insurancelawforum.com/tags/boston-gas.
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being triggered. Policyholders, not being responsible for orphan 
shares, typically sought the broadest possible allocation period, as 
this would trigger the maximum number of policies and thereby 
usually maximize the amount of coverage available. Boston Gas 
could now cause each party to make the opposite argument con-
cerning the allocation period because, under the policy language at 
issue, policyholders are now responsible for orphan shares. Conse-
quently, for the insurers on the risk, adding orphan share years to 
the allocation period will reduce their share of the liability because, 
irrespective of the coverage available, every year added to the alloca-
tion period further spreads the loss. This will cause insurers to argue 
for the earliest onset of damages even where coverage is unavailable 
or not provable by the policyholder, such as periods before 1970 

85.   The facts of Boston Gas provide an excellent case on point. The earliest 
policy at issue in Boston Gas, for the period of 1951-60, was lost. Boston Gas 
Co. v. Century Indem. Co., 454 Mass. 337, 341 (2009). Nonetheless, at least 
one expert testified, and the jury found, that contamination in the site began no 
later than 1948 and perhaps much earlier, and was still ongoing in 2008. Id. at 
347 n.15. Because Boston Gas began operations at the insured location in 1908, 
had the issues at trial required a finding of the beginning date of contamina-
tion, it could have possibly extended back to 1908, leaving an allocation period 
of 100 years. Given that Century’s policies combined provided for the period 
of only 1951-1969, about eighteen years, a straight time-on-the-risk allocation, 
combined with policyholder liability for orphan shares, would leave Century 
liable for only about eighteen percent of the liability and Boston Gas for at 
least forty-three percent of the liability (for the period of 1908-1951). See gener-
ally id. at 340-343. Alternatively, if the years where no coverage was available 
were removed from the allocation period, that would leave an allocation pe-
riod of about fifty-eight years, leaving Century’s allocation of liability at about 
thirty-one percent, and of course, no liability for Boston Gas. Even given that 
the relatively modest environmental cleanup costs thus far in this mater were a 
substantial $6.2 million, these potential differences in allocation would produce 

where records of policies frequently can not be located.85 Policyhold-
ers, on the other hand, will only seek to extend the coverage block 
to periods that ultimately afford greater coverage of the total loss. 
This is especially true where extending the allocation period to reach 
additional coverage may not ultimately benefit a policyholder, if to 
reach that coverage they must incur additional orphan share years. 

All of these possible implications suggest the same trend: each 
party will increasingly rely on expert testimony addressing when 
damages took place to argue for the allocation period most to their 
advantage.86 Ultimately, one of Boston Gas’s greatest legacies could 
be its influence on the degree to which progressive injury allocation 
turns on the battle of the experts. 

Marc A. Perrone87

substantial increased savings or expense to each of the parties. This would of 
course create a significant incentive for both parties to seek expert testimony 
on the beginning date of contamination. In fact, the SJC noted that the Federal 
District Court will have to revisit the issue of setting the beginning and ending 
dates of the allocation period, given the SJC’s ruling. See id. at 345 n.11.
86.   See generally, Michael F. Aylward, Will Boston Gas Open a New Front in the 
Allocation Wars?, Int’l. Ass’n. Def. Counsel, Ins. & Reinsurance Comm. 
Newsletter 1, 8 (Oct. 2009) available at http://www.iadclaw.org/assets/publi-
cation/Ins_Reins_October_2009.pdf.
87.   Marc A. Perrone, Esq. is an associate at Bivona & Cohen, P.C. in New 
York City where he practices in the areas of insurance coverage and complex 
litigation. This article is designed to provide an overview of the legal subject 
matter. Due to the developing nature of the subject body of law, an updated 
and independent analysis of the case law applicable in a particular jurisdiction 
must be completed before any significant decisions are made. In providing this 
information, neither the author nor any affiliates thereof intend to provide le-
gal advice. The author welcomes any comments and can be reached at perone.
marc@gmail.com
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Book Reviews
William P. Homans, Jr.: A Life in Court, by Mark S. Brodin 

(Vandeplas Publishing, 2010) 294 pages.

The iconic figure of the so-called “radical lawyer” is almost pro-
saic in its evocation of images of a passionate attorney who fights for 
causes rather than individuals even occasionally when the cause ad-
vocates violating the law. The use of that phrase to describe legend-
ary criminal defense and civil liberties attorney William P. Homans, 
who similarly has been characterized in pithy short-cut depiction as 
the William Kunstler of Boston, is a mischaracterization that does 
not do justice to one of the giants of the Massachusetts bar in the 
twentieth century.

It is true that, in an almost fifty-year career, many of his most 
celebrated cases created a societal impact. These include when his 
arguments led to the abolition of the death penalty in Massachu-
setts by the Supreme Judicial Court in 1975;1 his triumph in the 
watershed 1967 case that modernized the insanity defense in Mas-
sachusetts;2 and his landmark appellate victory in the manslaughter 
case of Dr. Kenneth Edelin that framed a woman’s right to abortion 
in Massachusetts.3 There also was his advocacy in the quintessential 
1960s case commonly referred to as the “Dr. Spock trial” where 
anti-war movement activists were charged with illegally aiding and 
abetting resistance to the Vietnam War era draft in a prosecution 
that literally threatened to outlaw most public opposition to that 
war. 

He did, indeed, follow Oliver Wendell Holmes, Jr.’s dictate that 
those who practice law “immerse themselves in the agonies of the 
times.”4 Homans, perhaps more than any other attorney, was on the 
front lines of the major constitutional battles in Massachusetts dur-
ing the latter half of the twentieth century.

Yet, in William P. Homans, Jr.: A Life in Court, Mark S. Brodin, 
an attorney and professor at Boston College Law School, reveals an 
out-sized personal life that was such a mass of contradictions and 
chaos that it is ironic his intellectual gifts proved so extraordinarily 
effective on the public stage.

Initially, his privileged beginnings were an odd preface to the 
career he chose. Born into the WASP ascendancy in 1921, Bill 
Homans was a genuine Boston Brahmin whose ancestors arrived in 
the 1700s and eventually were related to many of the other storied 
Massachusetts families including such names as Adams, Peabody 
and Parkman.5 He was raised as part of the landed gentry on a gen-
tleman’s farm on Homan’s Lane by governesses, educated at private 
schools, and belonged to the prestigious Hasty Pudding Club at 
Harvard where he also was on the crew team.

How this tall, courtly gentleman who spoke in a genteel baritone 
came to frequently spend his days and nights meeting with accused 
criminals in the filthy visiting room of the Charles Street Jail or 

the gritty hallways of Boston Municipal Court reveals a remarkable 
duality to his life as he kept moving back and forth between these 
dissimilar worlds. 

But his advantaged background did not totally go against 
the grain of the life that was to follow. The seminal influences of 
Homans’s lifetime of civic engagement were deeply rooted in his 
family’s long history of noblesse oblige and passion for “helping out” 
through public service. His mother Edith was a volunteer nurse for 
the French Army in 1915, was active in the birth control movement 
led by Margaret Sanger in the 1920s, and supported the Loyalists in 
the Spanish Civil War of the late 1930s.6 His mother’s sister, Mary, 
the mother of Governor Endicott Peabody, made front page news 
across the country when she was arrested at the age of seventy-three 
for participating in a sit-in in the South during the civil rights move-
ment of the1960s.7 

As a young child, Bill Homans attended the trial of accused an-
archists Sacco and Vanzetti with his father.8 In 1938, as a seventeen-
year old Harvard freshman, he visited Germany and was so incensed 
by what he witnessed that he could not wait until America entered 
the conflict and went to Canada to join the Royal Navy Volunteers.9 
Subsequently, when America joined the war, he transferred to the 
United States Navy where he saw action as a lieutenant in both the 
European Theater and the South Pacific. When he dived into the sea 
to rescue a downed enemy Luftwaffe pilot who had just bombed an 
English city, despite remonstrations from some of his shipmates, it 
fit sensibly into his view of universal duty in the world.10 

Yet, there was an even deeper complexity to the life of Bill 
Homans. Although a brilliant professional, his personal life was 
chaotic. He was an alcoholic, a workaholic to the point of family 
neglect, perennially plagued by creditors, smoked too much, lived 
in hopelessly cluttered run-down Cambridge apartments, created 
anguish for his wives, and suffered poor health and bouts of severe 
chronic depression. His often disheveled clothing was said to give 
him an appearance of an unmade bed and he might staple a suit 
rather than have a tailor fix it or push a rope through his frayed 
trouser loops rather than take the time to buy a new belt. In fact, 
Massachusetts Governors Frank Sargent and Michael Dukakis were 
both inclined to appoint him to a position in the judiciary, but then 
shied away due to his plethora of liens and owed back taxes.11

If he so chose, the enormity of his lawyering skills could have 
brought him great personal wealth. He stood almost defiantly un-
motivated in this regard. Throughout his career, Homans, despite 
his always-precarious financial straits, took on numerous pro bono 
cases for those unable to pay. He often charged very little or did not 

1.   Commonwealth v. O’Neal, 369 Mass. 242 (1975).
2.   Commonwealth v. McHoul, 352 Mass. 544 (1967).
3.   Commonwealth v. Edelin, 371 Mass. 497 (1976).
4.   Mark S. Brodin, William P. Homans, Jr. A Life In Court, at xi (2009).
5.   Id. at 1.
6.   Id. at 2-4.

7.   Taylor Branch, At Canaan’s Edge: America in the King Years 1965-
68, 215 (2006).
8.   Brodin, supra note 4, at 5.
9.   Id. at 9-13.
10.   Id. at 14.
11.   Id. at 251-252.
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bother to bill those clients who did have money to pay him. His gen-
erosity was renowned and it was said that he might borrow money in 
order to get his automobile out of a parking lot, yet give the money 
away if a panhandler asked him for it on his way to the car. Still, his 
lack of interest in setting his financial house in order, while seem-
ing to be an almost quaint eccentric affectation, appeared to border 
on the pathological. According to Brodin, “[t]he mystery is how he 
could be so focused, so confident, so together in court, when he was 
so troubled, so torn, sometimes so distraught, outside that venue.”12

Though not visible to those observing him, Homans’s tortured 
interior monologues caused him to suffer while inside the court-
room, too. This was because, adding to the difficulties of his life, his 
immersion in a case was passionate almost to an extreme. Brodin 
claims that, “what distinguished him from so many practitioners 
was his emotional immersion in his cases. One judge remarked that 
Homans often appeared more upset about losing than his client, 
who was after all the one going to prison.”13 Homans over-identified 
and connected with his clients to a degree that, on more than one 
occasion, caused him to break down crying in court.14

It was this remarkable sensitivity that made him so effective in 
the courtroom and yet so tormented. In an essay Homans once 
wrote, he revealed his belief that a criminal defense attorney suffers 
his demons more sharply than does one engaged in civil practice:

If [the client] is sentenced to a term of imprisonment, 
the lawyer sees court officers immediately surround 
his client, who has become a friend, handcuff him and 
march him off to a cell . . . . This cannot help but be 
an excruciating experience for the lawyer . . . and every 
time the experience is repeated, the lawyer adds one 
more scar to his collection of mental and emotional 
scars . . . the feeling that, as surrogate, he stands com-
pletely in the shoes of his client, since the client is pow-
erless to accomplish what the lawyer is expected to ac-
complish.15

Despite his inner passion and torment, the courtroom style of 
William Homans was unerringly polite, scholarly, and gentlemanly. 
He spoke in non-theatrical soft tones, never demeaned a hostile 
witness and was exceptionally collegial with his opponents. As in 
real life, he came across as exceedingly modest. He once confided, 
“I don’t know how to shatter a witness. Perry Mason does that. I 
don’t.”16

Still, on occasion, Homans could not contain himself at what he 
perceived to be injustice. In one instance, his young client had just 
been shot in the leg and two successive judges refused to transfer 
him from the jail for medical treatment. Homans erupted, “Your 
Honor, it appears there is one law in this courtroom for whites, and 
another for blacks.” The judge angrily replied, “This court is color-
blind.” Homans amended his statement, “[e]xcuse me, Your Honor, 

there is one law for the poor and one for the rich.” The judge wrath-
fully ordered him into custody for contempt, but then reconsidered 
while muttering at Homans, “[y]ou must be crazy.”17

Generally, though, he was a low-keyed, modest attorney almost 
devoid of politics or ideology whose singular interest was in his deep 
belief in the law. If, at any given time, his particular client happened 
to be a progressive activist, Homans was largely oblivious to the 
client’s beliefs and dogma and, instead, focused solely on the tech-
nicalities of the constitutional rights of the accused. His approach 
to the law was much more on a down-to-earth nuts and bolts basis 
than a politically philosophical one.

Homans viewed himself not as a liberal, but rather as a conserva-
tive who was merely standing up for the Bill of Rights upon which 
the American experiment was originally launched. His entire career, 
almost from its inception, reveals this consistent pattern.

After graduation from Harvard Law School in 1948, Homans 
joined the Boston firm of Hill and Barlow where his uncle had been 
one of the founding partners.18 He did not last long as corporate 
practice held little appeal for him. 

After a brief stint working for the government in Washington, 
D.C., he returned to Boston as counsel for the Civil Liberties Union 
of Massachusetts.19 Then and throughout the 1950s, he plunged into 
the unpopular battles against the Communist witch hunts of that 
era and a series of censorship and First Amendment cases concern-
ing college professors, publishers and theaters. He even was elected 
in 1963 to represent a working-class Cambridge neighborhood for a 
single two-year term in the state legislature.20

He helped win the 1962 case that lifted the Massachusetts ban 
against the sale of Henry Miller’s risqué novel, Tropic of Cancer.21 
He represented Joel Dorius, one of several Smith College profes-
sors charged with the possession of gay pornography in 1960, in a 
celebrated case that went through the appellate courts for years until 
it became one of the first convictions ever overturned as a violation 
of the then-new exclusionary rule.22 Later, in 1972, Homans repre-
sented another academic, Harvard professor Samuel Popkin who 
was jailed for refusing to answer questions before a grand jury in-
vestigating Daniel Ellsberg who had just publicly released the Pen-
tagon Papers—the top secret United States Department of Defense 
military history of the Vietnam War.23 Although Popkin was not 
connected with the release of the Pentagon Papers, the government 
wanted to inquire about the sources of his scholarly writings for 
clues as to Ellsberg’s own sources and to learn of any possible dispar-
aging information about Ellsberg. The Justice Department eventu-
ally backed down, depriving Homans of a potentially ground-break-
ing opportunity to argue the right of confidentiality of a scholar’s 
sources.24

Yet these efforts were only the start of a surfeit of momentous 
ground-breaking cases that became milestones of Massachusetts le-
gal history regarding free speech, abortion, the insanity defense, and 

12.   Id. at xii.
13.   Id. at 27.
14.   Id.
15.   Id. at 70-71.
16.   Maria Karagianis, Homans—He Lives For His Work, Boston Sunday 
Globe, Feb. 9, 1975, at 25.
17.   Brodin, supra note 4, at 72 (citing Julia Bell, Yankee Lawyer, Boston 
Globe, May 5, 1974, at A6).
18.   Id. at 19.

19.   Id. at 20-23.
20.   Id. at 37.
21.   Id. at 49; Attorney General v. The Book Called “Tropic of Cancer,” 345 
Mass. 11 (1962).
22.   Brodin, supra note 4, at 51; Commonwealth v. Dorius, 346 Mass. 323 
(1963).
23.   Brodin, supra note 4, at 51; Popkin v. United States, 411 U.S. 909 (1973); 
see also 409 U.S. 1002 (1972).
24.   Brodin, supra note 4, at 59.
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the death penalty. 
During the height of the Vietnam War, Homans saw no incon-

sistency between his roles as a decorated hero of the Second World 
War and as counsel in the 1968 showcase prosecution of the “Bos-
ton Five” that riveted media attention around the world as the anti-
war movement itself was put on trial.25 The celebrity defendants, 
including noted pediatrician Benjamin Spock and Yale University 
Chaplain William Sloane Coffin, Jr., were represented by other well-
known luminaries of the bar, including the chief prosecutor of the 
Nuremberg war crimes trials, Telford Taylor; President Nixon’s law-
yer during the later Watergate proceedings, James St. Clair; noted 
progressive lawyer Leonard Boudin; and, at one point, former Unit-
ed States Supreme Court Justice Arthur Goldberg. 

The defendants were charged with conspiring “to unlawfully, 
knowingly and willfully counsel, aid and abet” draft resistance and 
to “hinder and interfere with” the administration of the Military 
Selective Service Act of 1967.26 None of the alleged “overt acts in 
furtherance of the conspiracy” were done in secrecy; most of them 
consisted of public speeches including the one given by Homans’s 
client, Michael Ferber, a seminary student, at the Arlington Street 
Church in Boston entitled, “A Time to Say No.”27 The “Boston Five” 
prosecution seemed to the defendants to be an intentional effort 
by the government to suppress organized opposition to the War in 
Vietnam and free speech itself.

Indicative of William Homans’s typical approach when defend-
ing political progressives, he resisted the entreaties of his client to 
turn the trial into a radical soapbox to challenge the legality of the 
Vietnam War itself. In fact, a number of the co-defendants, hoping 
for a highly publicized conviction and imprisonment, were disap-
pointed when Homans set forth a professional and technical defense 
based upon legalistic constitutional grounds. Still, ever respectful 
of his client, Homans would express his disagreement with gentle 
admonitions such as, “Mike, it’s my duty to tell you that it may not 
help your case if you participate in another draft card event, but I 
know why you are doing it and I said what I had to say.”28

Although Homans’s client was among four out of the five con-
victed, he won the appeal before the First Circuit Court of Appeals. 
The court’s opinion strongly condemned the trial conduct of Judge 
Francis Ford, who had been appointed to the federal bench in 1938 
by Franklin Roosevelt, with whom he had graduated in Harvard 
College’s Class of 1904. Among other things, it was believed that 
Ford’s insistence, over the vehement objections of Homans and the 
other counsel, on having the jury make “special findings” by posing 
ten questions29 to them that were drafted by the prosecution was 
so prejudicial that, as one juror later commented, they felt duty-
bound to find the defendants “guilty when [they] were charged by 
the judge” and that the judge’s instructions were “the kiss of death” 
for the defendants.30 After the Boston Five case, Homans set up an 
organization that he insisted was “apolitical and not anti-war” where 

he and others went “in country” to Vietnam representing soldiers in 
need of lawyers for a variety of reasons.31

Not all his clients were as savory. Bill Homans’s always heavy 
caseload was generally filled with accused bank robbers, murder-
ers and rapists. Still, through his representation of the sometimes 
seemingly downright villainous, he often managed to reshape 
Massachusetts law, particularly in connection with the restructur-
ing of the insanity defense and the abolition of the death penalty.

In 1967, he succeeded in overturning the conviction of James 
McHoul, Jr., a mentally ill person convicted of a brutal attempted 
rape, after another lawyer’s insanity defense efforts failed.32 At trial, 
the judge had used the old M’Naghten standard33 that defined in-
sanity solely by the defendant’s inability to comprehend the wrong-
fulness of his act. Homans convinced the Massachusetts Supreme 
Judicial Court to be among the first jurisdictions in the United 
States to adopt Article Four of the Model Penal Code34 that pro-
vided that, even if a defendant can comprehend the wrongfulness 
of his act, he might still be legally insane if he nonetheless remains 
unable to control his behavior. 

But Homans did not rest with that victory. In a later insanity 
defense appellate case, Homans was concerned that juries were still 
reluctant to find a defendant not guilty by reason of insanity even 
in the face of overwhelming evidence because they mistakenly as-
sumed that this would result in the defendant’s immediate release. 
So, even though it is recognized that jurors in criminal trials gener-
ally should not know the potential consequences of their verdicts be-
cause it might serve to influence their finding of guilt or innocence, 
the Supreme Judicial Court agreed with Homans that there should 
be an exception made for an insanity defense. It ruled that jurors 
should be informed that the recipient of a verdict of not guilty by 
reason of insanity does not walk out the doors of the courtroom a 
free person.35 Additionally, in the same case, the court ruled that, if 
the prosecution offers no evidence of the defendant’s sanity, a judge 
could no longer instruct the jury that, since most people are sane, 
they could still presume the sanity of the accused.

Just as significant as the radical restructuring of the insanity de-
fense in Massachusetts was Homans’s almost single-handed effort 
to abolish the death penalty in the Commonwealth. To do so, he 
could not have found a more unsympathetic defendant than the 
one, who, in 1972, committed the one crime in Massachusetts that, 
at that time, carried a mandatory death penalty—murder in the 
commission of rape—when he raped and murdered a woman and 
then attacked her nephew who could not move from his bed due to 
advanced muscular dystrophy, and slashed the young invalid’s neck, 
attempted to smother him and then, with a saw-like motion, carved 
a large hole in his abdomen.36 

On appeal, Homans posed the question to the court: “Wheth-
er the occasional and virtually random execution of a rape-mur-
derer meets a compelling governmental interest which cannot be 

25.   Brodin supra note 4, at 110; United States v. Spock, 416 F. 2d 165 (1st Cir. 
1969).
26.   Military Selective Service Act of 1967, Pub. L. 90–40, § 1(1), 81 Stat. 100 
(1967); See Brodin supra note 4, at 110.
27.   Brodin supra note 4, at 116.
28.   Brodin, supra note 4, at 122.
29.   Id. at 141.
30.   Jessica Mitford, The Trial of Dr. Spock, 232 (Knopf, Inc. 1969).

31.   Brodin, supra note 4, at 151-53.
32.   Id. at 230-35; Commonwealth v. McHoul, 352 Mass. 544 (1967).
33.   Commonwealth v. Rogers, 48 Mass. (7 Met.) 500 (1844).
34.   Brodin, supra note 4, at 235; McHoul, 352 Mass. at 547; see also Model 
Penal Code §4.01(1) (1962).
35.   Commonwealth v. Mutina, 366 Mass. 810, 827 (1975).
36.   Brodin, supra note 4, at 209-10.
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adequately served without a less drastic infringement of basic consti-
tutional rights?”37 Arguing that the time-honored rationales present-
ed for punishment—deterrence and isolation from the public—fall 
short on careful examination when compared to the option of life 
imprisonment, Homans argued that all that remains is retribution 
which he termed an “instinctual and emotional” rather than reason-
able response.38 In a milestone decision that overturned more than 
300 years of capital punishment in the Bay Colony, the Supreme 
Judicial Court adopted Homans’s passionate exegesis.39 Later, when 
the state legislature temporarily restored the death penalty, Homans 
successfully argued the next case outlawing it.40 He lived to see the 
court of the Republic of South Africa cite his very own case when 
they abolished that country’s own death penalty.41

Yet, in Bill Homans’s storied career of controversial cases, none 
was so polarizing or generated as much hatred and actual threats 
against him as the case of a young African-American resident physi-
cian at Boston City Hospital, Dr. Kenneth Edelin, who performed 
an ostensibly legal abortion only to find himself handcuffed and 
booked on a manslaughter charge.

The abortion occurred during the brief window of time after the 
Supreme Court legalized the procedure in the 1973 landmark deci-
sion of Roe v. Wade42 and before Massachusetts passed legislation 
legalizing abortion in 1974.43 As it became clear that performing 
the operation itself was legal, the prosecution’s theory of the case 
evolved into the possibility that the baby might have been alive out-
side the uterus after the mini-caesarian section only to be killed 
afterwards. The testimony never managed to answer that question. 

For Edelin’s supporters, it was a politically charged prosecution 
brought by Garrett Byrne, the District Attorney of Suffolk County, 
who was anticipating a tough reelection campaign.44 In what was, 
by all accounts, a shocking verdict in light of the evidence, Ede-
lin was convicted by a once-divided jury, some of whose members 

expressed regret at their votes weeks later.45 But, as characteristic of 
all the cases he lost at trial, Homans had meticulously preserved his 
issues for appeal. The state’s highest court overturned the convic-
tion, ruling that the evidence was insufficient to have sent the case 
to the jury.

One of the strengths of this book that the legal community will 
find so compelling is that it intersperses analyses of landmark cases 
with anecdotes of a crafty trial attorney skillfully practicing his 
craft. There was his trial pen trick where, during testimony from 
a prosecution witness that might prove damaging to his client, 
Homans would fill his old-fashioned fountain pen from a bottle of 
India ink. He then would leave the bottle of ink so close to the edge 
of the table that the members of the jury were distracted from the 
witness’s testimony as they waited for the bottle to come crashing 
to the floor.46

Another time, Boston Red Sox icon Johnny Pesky was called 
by Homans as a character witness at trial. During a break, he and 
Pesky were seen by the prosecutor in a lengthy animated discussion. 
When Pesky got back on the witness stand, the prosecution asked 
the witness what Homans had been saying to him. Pesky replied 
that Homans had just told him that, “[t]he prosecution witnesses are 
all liars and that he hoped the jury saw the truth.”47

Yet another time, when a crucial witness for his trial had not 
shown up, Homans called his own stunned and confused associate 
to the stand for questioning as a ploy to delay the case.48

As portrayed in this book, Homans’ life is inspirational. The 
book describes an enormously complicated person who ignored the 
personal demons that haunted him to make a near-mythic contribu-
tion to the betterment of the lives of others and, ultimately, to civic 
change.

Peter T. Elikann

37.   Id. at 216.
38.   Id.
39.   Id. at 217; Commonwealth v. O’Neal, 369 Mass. 242 (1975).
40.   Commonwealth v. Colon-Cruz, 393 Mass. 150 (1984).
41.   Brodin, supra note 4, at 227; State v. T. Makwanyane, (1995) Case No. 
CCT/3/94, para. 54, n.82 (S. Afr.). 
42.   410 U.S. 114 (1973).
43.   Brodin, supra note 4, at 155.

44.   Id. at 155-56 (citing Diane White, Jury Convicts Edelin of Manslaughter, 
Boston Globe, Feb. 16, 1975, at 1, 4).
45.   Id. at 195; Nick King, Several Jurors Happy About Light Sentence, Boston 
Globe, Feb. 19, 1975, p. 1, 8.
46.   Brodin, supra note 4, at 29 (citing South Kent School Magazine, 
Winter 1997, at 28).
47.   Brodin, supra note 4, at 66.
48.   Id. at 29.
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[Louis Brandeis told me that:] ‘[w]hen a man is bank-
rupt and cannot pay his debts, … he finds himself with a 
trust, imposed upon him by law, to see that all his property 
is distributed honestly and fairly and equitably among all 
his creditors, and he has no further interest in the matter. 
Such was Mr. Lennox’s situation when he came to me, 
and he consulted me merely as the trustee for his creditors, 
as to how best to discharge that trust, and I advised him 
in that way. I did not intend to act personally for Mr. 
Lennox, nor did I agree to.’ ‘Yes,’ I said, ‘but you advised 
him to make the assignment. For whom were you counsel 
when you advised him to do that, if not for the Lennoxes?’ 
[Brandeis] said, ‘I should say I was counsel for the situ-
ation … . I was looking after the interests of everyone.’  
—Sherman Whipple, Esq., relating a prior conversa-
tion with Louis Brandeis1 

He was described as, “The Lawyer for the Situation” and “The 
People’s Lawyer.” Less flattering, former President William Howard 
Taft called him 

. . . a muckraker, an emotionalist for his own purposes, 
a socialist, prompted by jealousy, a hypocrite, a man 
who has certain high ideals in his imagination, but 
who is utterly unscrupulous, in method in reaching 
them, a man of infinite cunning … of great tenacity 
of purpose, and, in my judgment, of much power for 
evil.2 

The subject of all three quotations is Louis Dembitz Brandeis, 
who brought out the best, and sometimes the worst, in people. Great 
men have a tendency to do that.

And one cannot deny that, whatever the criteria, Louis D. 
Brandeis was a great man. As a social reformer, attorney, committed 
Zionist, and Supreme Court Justice, he lived an outsized life, and 
over the course of approximately sixty years, that life had a profound 
effect on the people and institutions of the United States that can-
not be easily quantified, but certainly can be appreciated. Virginia 
Commonwealth University’s professor emeritus Melvin Urofsky’s 
comprehensive, meticulously footnoted, and highly accessible biog-
raphy of Brandeis makes that act of appreciation all the easier, and 
is a splendid account of American life, law, and politics at the turn 
of the century. It is an exhaustive chronicle of a rich and fascinating 
life. 

Born in 1856 in Louisville, Kentucky to a wealthy family of grain 
merchants, Brandeis was raised in cultured, idyllic surroundings.3 
In 1872, as a result of the depression and the temporary shuttering 
of the family enterprise, the Brandeis family left America for Europe 
on a trip that lasted three years.4 In Dresden, Brandeis studied at 

Louis D. Brandeis: A Life, by Melvin I. Urofsky (Panthean Books, 
2009), 976 pages.

the Annen Realschule, a private academy with a rigorous traditional 
curriculum, and after three terms he returned with his family to 
America and entered Harvard Law School in the fall of 1875, de-
spite never having received a traditional undergraduate education. 

This gap in his resume, however, proved to be not much of a 
handicap. The adept Brandeis completed his degree in June of 1877, 
was well-liked, if not adored, by faculty and fellow students, but 
learned to his dismay that he would not be able to graduate. The 
infirmity was not the result of any academic shortcoming; at nine-
teen, he was simply too young. And that, Dean Langdell told young 
Louis, was the end of the matter. In a novel but nonetheless fitting 
maneuver, however, Louis learned on the morning of graduation 
that “the board and the faculty, by a special vote, had passed a reso-
lution that in light of Brandeis’s academic achievement, he would 
not only receive a dispensation from the age rule but also receive his 
degree cum laude at the ceremony.”5

From Harvard, he went on to practice law briefly in St. Louis, 
until, at the urging of a law school friend, he returned to Boston. 
There, he accepted a clerkship with Horace Gray, the Chief Justice 
of the Supreme Judicial Court.6 Brandeis performed his clerkly du-
ties so well that, solely on the Chief ’s enthusiastic recommendation, 
he was admitted to the Massachusetts bar without taking an exam. 
One starts to detect a pattern. Brandeis was exceptional, and he ap-
pears to have been treated in like fashion.

That law school friend mentioned above was Sam Warren, who 
would become Brandeis’s partner in the firm of Warren & Brandeis, 
and with Brandeis the co-author of one of the most singularly influ-
ential law review articles of all time.7 Focused as it was on the more 
mundane sense of the phrase, that is, the invasion of privacy as a 
traditional civil tort akin to libel, the article did not engage the more 
rarefied precincts of judicial and social philosophy. “Instantaneous 
photographs and newspaper enterprise have invaded the sacred pre-
cincts of private and domestic life; and numerous mechanical de-
vices threaten to make good the prediction that ‘what is whispered 
in the closet shall be proclaimed from the house-tops.’”8 The refine-
ment and evolution of the idea of privacy would come later, in one 
of the most famous Supreme Court dissents of all time.9 In between 
was a career to inspire admiration and awe. But, somewhat reassur-
ingly to mere mortals, it was not without bumps in the road.

One of those bumps was the aforementioned Mr. Warren, who 
shot himself in February 1910, after a protracted and ugly intra-
family lawsuit over the dispensation of the family’s paper business 
and rights of inheritance in which Brandeis played what was, in 
hindsight, an obviously conflicted role.10 He represented all the heirs 
of the Warren trust, and their interests were not aligned, to say the 
least. It was a colossal error of judgment on Brandeis’s part, but, as 
he had done in the past, and would do in the future, he saw him-
self as a peacemaker and problem-solver who could bring all parties 
together regardless of the conflicts among them. The sentiment is 
admirable; the wisdom of its actual implementation in the context 
of the legal profession is another story. This was just one instance of 

1.   Melvin I. Urofsky, Louis D. Brandeis: A Life 67 (2009) (citing Hearings 
Before the Subcommittee Of the Committee on the Judiciary , United States Senate, 
on the Nomination of Louis D. Brandeis to Be an Associate Justice of the Supreme 
Court of the United States, 64th Cong., 342 (1916)).
2.   Id. at 438.
3.   Id. at 8.
4.   Id. at 21. 
5.   Id. at 31.

6.   Id. at 46.
7.   Samuel B. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. 
Rev. 193 (1890).
8.   Id. at 195.
9.   Olmstead v. United States, 277 U.S. 438, 471-478 (1928) (Brandeis, J., dis-
senting).
10.   Urofsky, supra note 1, at 68.
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professional conduct that served as fodder for Brandeis’s many en-
emies during the battle over his nomination to the Supreme Court 
in 1916.11 

Urofsky also introduces us to Brandeis the crusader, the good 
government progressive, committed foe of corporate “bigness,”12 
and family man whose love for his sometimes depressive but always 
devoted wife (and second cousin) Alice was boundless although he 
spent so much time away from home. From public transportation 
licenses for the Boston Elevated, to life insurance policy underwrit-
ers and the (to him) unseemly profits they accrued, Brandeis was an 
indefatigable defender of the small against the big. 

Who knew that the reformist idea of savings bank life insurance, 
with its promise of low-cost policies for working men and women 
through the importation of the notion of fiduciary duty (an idea 
well ingrained in small bankers in the commonwealth through their 
maintenance of traditional savings accounts), to insurance policy 
underwriting was rooted in such a moral, indeed moralistic, world 
view? Brandeis fought for it at local town meetings and before 
chambers of commerce, in newspapers and magazines, with bank 
presidents and ultimately the Governor himself, and then on to 
the halls of the General Court where the bill Brandeis helped draft 
eventually became law. Urofsky’s narrative of these dry-sounding 
events is compellingly told, and the lawyer as activist model was 
never so finely displayed. As an admiring Urofsky notes, all in all “a 
perfect reform.”13 

Brandeis, however, was just getting started. He went toe-to-toe 
with J.P. Morgan and Charles Sanger Mellen over the proposed 
merger between the New York, New Haven & Hartford Railroad 
and the Boston & Maine line.14 In the process, Brandeis, represent-
ing the Lawrence family who had a large interest in the Boston & 
Maine, publicly questioned the New Haven’s motives and its alleg-
edly depleted financial condition, making many enemies in Boston’s 
financial establishment in the process. Said Major Henry Lee Hig-
ginson of one of Boston’s premier investment houses, Lee, Higgin-
son & Company: “‘Brandeis and his gang’ … ‘have misrepresented 
and used every indecent means to corrupt the public mind and de-
ceive people.’”15 Brandeis, of course, saw things somewhat differ-
ently; when charged with running down the New Haven’s solvency 
simply in order to protect the lucre of shareholders, he said, 

You are mistaken in supposing that my effort to defeat 
the merger is with a special desire to protect capital. 
Capital must be protected in order to protect the com-
munity, but I have no special interest in the protec-
tion of capital. What I desire is to protect the com-
munity from the evils which will attend a monopoly of 

transportation by the New Haven, and the discussion 
of financial questions is only incidental.16 

But Brandeis lost, and was not happy about it, saying: “‘I am 
rapidly becoming a Socialist.’ … ‘What the bankers leave undone 
their lawyer minions supply.’”17

But the People’s Lawyer, like all great (even good) lawyers, re-
covered from defeat with one of his greatest victories in the United 
States Supreme Court case Muller v. Oregon,18 where he defended 
Oregon’s law providing that “no female shall be employed in any 
mechanical establishment, or factory, or laundry in this State more 
than 10 hours during any one day.”19 The case was a triumph for 
labor and state power, calling into question the logic of the Court’s 
earlier holding in Lochner v. New York,20 where the Court invalidat-
ed a New York statute limiting the hours of workers in local bakeries 
on the grounds that the Court, acting within its authority, ought to 
make no value judgment as to the wisdom of legislation, and where 
Brandeis’ future colleague, Justice Holmes, immortally declared 
that the Constitution “does not enact Mr. Herbert Spencer’s Social 
Statics.”21 The Court strained to differentiate Muller from Lochner, 
finally relying on the grounds that women, being women after all, 
deserved special protection.22 

Brandeis won, helped by a 113-page brief packed with facts, sta-
tistics, official reports, and hardly any law. Thus, what would be-
come the eponymous filing known as the “Brandeis Brief” reflected 
Brandeis’s belief in the persuasive power of actual facts. Hard man-
ual labor and long hours had an undeniable, deleterious effect on 
women’s health and well-being, and thus were not good for society. 
These facts, Brandeis believed, would, and should, overcome other 
considerations, such as the idea of binding precedent, and the con-
viction that consistent principles should be maintained over time 
and respected in the law, regardless of the outcome in any particular 
case. Instead, for Brandeis, it was the result that mattered. Not all 
abide by this philosophy, but it was his, and it had and has its cham-
pions and detractors to this day.

Thus, what Urofsky felicitously terms “protective legislation,” be-
came one more cause, and one more reason, for Brandeis’s growing 
national renown. Other cases added to his stature. In the summer 
of 1910, in helping to resolve the New York garment workers’ strike, 
he once more was the lawyer for the situation who brought feuding 
parties together, only with a happier ending than the one the War-
rens had.23 He had a brilliant performance in the “Pinchot-Ballinger 
Affair” a byzantine bit of scandal and skullduggery involving an ar-
ray of public officials, including President (and future Chief Justice) 
William Howard Taft.24 Taft had appointed Ballinger his Secretary 

11.   For the reader who thirsts for more of the Warrens and this tale of intrigue, 
drama, and true tragedy, though, he need not go wanting. See Martin Green, 
The Mount Vernon Street Warrens: A Boston Story, 1860-1910 (New 
York, 1989); Richard W. Painter, Contracting Around Conflicts in a Family Repre-
sentation: Louis Brandeis and the Warren Trust, 8 U. Chi. L. Sch. Roundtable 
353 (2001). 
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efficiency. The unit of greatest efficiency is reached when the disadvantages of 
size counterbalance the advantages. The unit of greatest efficiency is exceeded 
when the disadvantages of size outweigh the advantages.” Urofsky, supra note 
1, at 307.
13.   Id. at 180.
14.   See id. at 181-87.
15.   Id. at 194.
16.   Id. at 195.

17.   Id. at 200.
18.   Muller v. Oregon, 208 U.S. 412 (1908).
19.   Urofsky, supra note 1, at 212.
20.   Lochner v. New York, 198 U.S. 45 (1905). 
21.   Id. at 75.
22.   As the Court noted (strikingly to today’s ears): “Doubtless there are indi-
vidual exceptions, and there are many respects in which she has an advantage 
over him; but looking at it from the viewpoint of the effort to maintain an 
independent position in life, she is not upon an equality. Differentiated by these 
matters from the other sex, she is properly placed in a class by herself, and legis-
lation designed for her protection may be sustained, even when like legislation 
is not necessary for men and could not be sustained.” Muller, 208 U.S. at 422.
23.   See Urofsky, supra note 1, at 243.
24.   See generally Urofsky, supra note 1, at 254-76.
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of the Interior, and conservationists were hugely disappointed. Gif-
ford Pinchot, the head of the U.S. Forest Service, made his unhap-
piness with Ballinger public, accusing Ballinger of being a stalking 
horse for corporate interests at the expense of our natural resources, 
and was promptly dismissed. A congressional investigation ensued, 
and Brandeis indirectly defended Pinchot by defending Colliers 
Magazine, where Pinchot had made the bulk of his charges. Urofsky 
tells the tale well and in savory detail. An important consequence 
noted by Urofsky: “That Republican supporters of Taft would be 
angry is not surprising. They believed that the president had not 
done anything terrible and that the real scoundrels … had taken a 
minor dispute and magnified it until it ruptured the party.”25 None-
theless, Brandeis followed the trail to the end, and right up to the 
president’s desk. Indeed, Brandeis took center stage, and made the 
most of it.

Along with fame came enemies. The former led to a close rela-
tionship with President Woodrow Wilson and leaders in his admin-
istration. Brandeis was a trusted adviser to the new president and his 
cabinet, and was instrumental in crafting, refining, and ensuring 
passage of the legislation that established the Federal Reserve Board 
and the Federal Trade Commission.

On January 28, 1916, Wilson nominated Brandeis to the Su-
preme Court.26 Brandeis’ confirmation battle was as contentious as 
any of the ones of more recent vintage with which readers of this 
journal are certainly familiar. Said Moorefield Storey when asked 
about Brandeis’ reputation among his colleagues of the Boston Bar: 
“‘[His reputation is] that of a man who is an able lawyer, very en-
ergetic, ruthless in the attainment of his objectives, and not to be 
trusted.’”27 His opponents, including Harvard president Abbott 
Lawrence Lowell, attacked Brandeis’s character and his ethics, but 
never his ethnicity. The first Jew appointed to the Supreme Court, 
Brandeis was himself circumspect about his roots; indeed, he was 
never particularly religious, and his late-blooming Zionist fervor 
seemed to stand for an ethnic pride more than a religious one. The 
enemy of established finance and money capital (excessive money 
capital, and overweening established finance, Brandeis would quick-
ly qualify), Brandeis found his ethnicity to be a shield against what 
surely would have been personal attacks of an even more blistering 
heat. In fact, with one exception, the nominee’s religion was never 
mentioned over the course of the hearings. The hearing lasted from 
February through May with forty-three witnesses testifying. The 
Senate Judiciary Committee vote was ten to eight.28 The full Senate 
voted to confirm the nomination forty-seven to twenty-two. Louis 
Dembitz Brandeis was an Associate Justice of the United States Su-
preme Court, the role for which the country would most remember 

him. He would be a Justice for twenty-three years.29 
While Brandeis’s time on the Supreme Court is well-trod 

ground, Urofsky succeeds in making it fresh and gripping for the 
layman. For experienced lawyers, however, Urofsky’s explication of 
certain legal principles may come off as somewhat underwhelming, 
if not dismayingly cursory. But that is a quibble with a book plainly 
directed towards the general reader. 

As a jurist, Brandeis was influential in many ways, and an under-
standing of his influence is critical to an understanding of our pres-
ent polity. One can take from his majority opinions, concurrences, 
and dissents a philosophy of judging, and of society, that is prin-
cipled, if not quite consistent. Putting aside his landmark dissent in 
Olmstead v. United States, where Brandeis’s reading of the Fourth 
Amendment would prove prescient, and revolutionary,30 one need 
only look to another, perhaps even more famous, dissent. 

In New State Ice Co. v. Liebmann31 the State of Oklahoma pro-
hibited the manufacture, distribution, and sale of ice without a li-
cense. The Court held that 

[p]lainly, a regulation which has the effect of denying 
or unreasonably curtailing the common right to en-
gage in a lawful private business, such as that under 
review, cannot be upheld consistently with the Four-
teenth Amendment. Under that amendment, nothing 
is more clearly settled than that it is beyond the power 
of a state, ‘under the guise of protecting the public, ar-
bitrarily to interfere with private business or prohibit 
lawful occupations or impose unreasonable and unnec-
essary restrictions upon them.’32

Brandeis the realist, and in the midst of the Great Depression, 
would have none of it. Of course the state should be able to pass such 
a law, and no court should be able to simply overrule it. Brandeis, 
the compiler of facts and statistics and reports, the People’s Lawyer, 
dissented. That dissent was about three times as long as the majority 
opinion and was filled with facts, statistics, and history. It contained 
a statement of first principles that is worth citing in full: 

To stay experimentation in things social and economic 
is a grave responsibility. Denial of the right to experi-
ment may be fraught with serious consequences to the 
nation. It is one of the happy incidents of the federal 
system that a single courageous state may, if its citi-
zens choose, serve as a laboratory; and try novel social 
and economic experiments without risk to the rest of 
the country. This Court has the power to prevent an 
experiment. We may strike down the statute which 
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invading privacy have become available to the government. Discovery and in-
vention have made it possible for the government, by means far more effective 
than stretching upon the rack, to obtain disclosure in court of what is whispered 
in the closet.”). In Olmstead, the Court held that, where the government wire-
tapped the outside telephone lines of Mr. Olmstead without a warrant, there was 
neither a search nor a seizure in the constitutional sense because there was no 
actual physical trespass upon private property; that is, there was no entry. Id. at 
464 (internal citation omitted).
31.   New State Ice Co. v. Liebmann, 285 U.S. 262 (1932).
32.   Id. at 278 (internal citation omitted).
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embodies it on the ground that, in our opinion, the 
measure is arbitrary, capricious, or unreasonable. We 
have power to do this, because the due process clause 
has been held by the Court applicable to matters of 
substantive law as well as to matters of procedure. But 
in the exercise of this high power, we must be ever on 
our guard, lest we erect our prejudices into legal princi-
ples. If we would guide by the light of reason, we must 
let our minds be bold.33 

This was a ringing endorsement of judicial deference to the wis-
dom of legislatures, and New State Ice would prove to be the final 
instance of the Supreme Court invalidating a state economic regula-
tion on the Lochnerian substantive due process ground. 

But Brandeis never said why the “right to be let alone” is of a 
higher value than the right to contract. They are both in the same 
Constitution, after all. Brandeis’s concurrence in Whitney v. Cali-
fornia,34 is another fine distillation of constitutional principles and 
history, which emphatically does not come out on the side of the leg-
islature’s power to prohibit the freedoms of speech and assembly. No 
experimenting there. Some might even say that the contract “clause 
isn’t taken very seriously nowadays by those whose views matter the 
most (Justices of the Supreme Court).”35 Urofsky is too good a bi-
ographer to let this distinction go unremarked, and notes Brandeis’s 
comment to his friend and protégée Felix Frankfurter that anyone 

33.   Id. at 311 (Brandeis, J., dissenting) (internal citation omitted).
34.   274 U.S. 357, 373-380 (1927).
35.   Chicago Board of Realtors v. City of Chicago, 819 F.2d 732, 743 (1987) 
(Posner, J., Easterbrook, J., concurring).

who read his dissent in Olmstead would understand that “in favor 
of property the Constitution is liberally construed – in favor of lib-
erty, strictly.”36 But what about the freedom to own property? In a 
discussion on the rise of administrative law and judicial review of 
agency decisions, Urofsky writes that “[w]hile willing to give ad-
ministrative agencies broad discretion in matters of economic regu-
lation, Brandeis held them to a higher standard when individual 
rights came into play.”37 But why? In the end, it is a value judgment, 
and Brandeis was a man of values, strongly held. He always liked 
to think that he was looking after the interests of everyone. But 
how a person’s values inform and affect one’s work as a judge is a 
subject of some controversy, and probably always will be. Indeed, it 
is hard to escape the sense that some jurists believe legislators should 
be deferred to only when there is agreement on policy and values. 
Brandeis would surely have said that he found such a sentiment re-
pugnant. But, in the words of another eminent jurist, “people are 
great self-kidders.”38

Brandeis was, once again, a great man. His dissents became set-
tled law and redefined the relationship of the citizen to the state, 
and his advice to the Executive and Congressional leaders led to the 
formation of some of the most powerful institutions in America. 
His life is worthy of emulation for all who value accomplishment 
and have a desire to serve the public. While one can certainly strive 
to emulate the life and achievements of Louis Dembitz Brandeis, 
duplication is out of the question.

Dean Andrew Mazzone

36.   Urofsky, supra note 1, at 632.
37.   Id. at 616.
38.   Breyer Cites Doubt About Impartiality of Election Vote, Wash. Post, Oct. 
25, 2004 at A6.
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Vice President Lyndon Johnson, after his first Kennedy 
cabinet meeting, raved to his mentor, the speaker of the 
House, Sam Rayburn, about all the president’s brilliant 
men. “You may be right, and they may be every bit 
as intelligent as you say,” Rayburn responded, “but I’d 
feel a whole lot better about them if just one of them 
had run for sheriff once.”

David Halberstam, The Best and the Brightest.1

The preeminent theme of The Best and the Brightest, David Hal-
berstam’s analysis of the origins of the Vietnam War, is the ten-
sion between the boundaries of academic and intellectual capabili-
ties versus the practicalities of concrete experience and expertise. 
Halberstam repeatedly hammers home the notion that designs and 
strategies as they appear on paper or in theory—no matter how bril-
liantly conceived—are no substitute for the realities of life and work 
experience, as House speaker Sam Rayburn cynically, yet correctly, 
noted in the above-referenced anecdote. Similarly, author Raffi Yes-
sayan masterfully weaves a parallel theme throughout his fictional 
work, 2 in the Hat, a Boston-based crime and suspense novel which 
captures the conflict between the “law as written” and the reality of 
criminal investigations on the streets of urban Boston. The analogy 
is apt in that although Yessayan’s novel has nothing to do with the 
Vietnam War, Washington politics, or international policy, it has 
everything to do with idealism of the law (i.e. the written, concep-
tual vision of policies and rules) vis-à-vis the realism of criminal law 
as applied on the streets and in the courtrooms of Suffolk County. 

2 in the Hat, Yessayan’s sequel to 8 in the Box,2 is the story of 
the interplay among a young prosecutor, the Boston police, and 
gang members, in their attempt to apprehend (and survive) a serial 
killer—“the Prom Night Killer”—terrorizing the streets of Boston. 
Having served for over a decade as an assistant district attorney in 
the Suffolk County District Attorney’s Office, including as chief of 
the gang unit, Yessayan is well qualified to describe the crime scene 
investigation, legal hurdles, and street-level events with compelling 
authenticity. But what distinguishes Yessayan’s work is his devotion 
to juxtaposing the dichotomy between the conceptual “law as writ-
ten” and the practicability of the law as applied on the streets and 
in the courtroom. Indeed, Yessayan delves into painstaking detail 
to convey this tension in a manner rarely seen in the crime mys-
tery novel genre. Yessayan’s dedication to this theme separates his 
novel from the norm and reveals an insightful understanding and 
appreciation for the intricacies of Massachusetts criminal law and 
investigation.

Yessayan wastes no time in establishing the conflict between le-
gal theory and investigative reality. At the outset of the story, as 
the assistant district attorney (“ADA”) on “homicide response” and 

2 in the Hat: A Novel of Suspense, by Raffi Yessayan (Ballantine 
Books, 2010), 298 pages.

Boston Police Department (“BPD”) detectives race through the 
streets of Roxbury to a murder scene, the ADA notes that there are 
state troopers blocking off the street.3 

Seeing the staties reminded [the ADA] that the Shat-
tuck Hospital and the street running through the park 
were state property. The state police had jurisdiction 
over them, while the park itself was maintained by the 
Boston Parks Department and policed by the BPD. 
On TV and in movies, local and state police fought 
about who had jurisdiction over a crime scene. In the 
real world, the state police weren’t so territorial. If any-
thing, there were times when the BPD tried to dump 
a case on the staties to keep Boston’s homicide rate 
down. But that wasn’t happening tonight; the troopers 
were leaning against their cruisers.4 

Legally, the crime scene was part of state property and so came 
under the jurisdiction of the Massachusetts State Police.5 In reality, 
as the experienced ADA expected, the BPD immediately took con-
trol of the crime scene, and thus control of the case.6 

The same theme immediately resurfaces as the ADA patiently 
waits on the outskirts of the same crime scene, knowing that he 
would “have to wait until [the BPD detectives] broke the huddle be-
fore checking with [the lead detective]. By statute [the ADA] knew 
that the DA’s office was in charge here, but in reality, the BPD detec-
tives ran the investigation at the crime scene.”7 Here again, Yessayan 
demonstrates how reality trumps the law on the books. The law is 
clear: in cases of unnatural or suspicious death, the district attorney 
(or his law enforcement representative) directs and controls the in-
vestigation of the death and coordinates the investigation with the 
police department within whose jurisdiction the death occurred.8 
Yet when two corpses are found in Franklin Park, the ADA sits on 
the sideline and the district attorney is, at best, an unwelcome spec-
tator. The case belongs to the BPD at the investigative stage. As the 
lead detective tells his colleague the next day, “[m]y squad was on 
call last night. I was on-scene, the case is mine.”9 

As Yessayan’s characters further explain, this reality does not 
merely stem from BPD territorialism. On the contrary, as the lead 
detective tells the ADA at the crime scene, “I don’t need you find-
ing evidence and becoming a witness. The DA doesn’t want that 
either.”10 Thus a reminder that while the law creates a protocol for 
handling matters, that protocol is often altered for myriad con-
cerns—legal, political, or otherwise. Yes, the statute grants the dis-
trict attorney jurisdiction over the investigation; yet the ADA sensi-
bly (if not reluctantly) defers to the BPD, particularly where the case 
could be tarnished if an attorney becomes a witness. Moreover, the 
letter of the statute is trumped by the implicit reminder that the dis-
trict attorney is an elected official11 and thus political considerations 
warrant a different approach than the law contemplates. 

More subtle examples of the tension between the law and practi-
cality abound. Sergeant Detective Wayne Mooney of the homicide 

1.   David Halberstam, The Best and the Brightest 53 (Random House, 
1972).
2.   Raffi Yessayan, 8 In The Box: A Novel of Suspense (Ballantine Books, 
2008). 
3.   Raffi Yessayan, 2 In The Hat: A Novel of Suspense 13 (Ballantine 
Books, 2010).
4.   Id.

5.   Ch. 412, 51 of 1991 Acts and Resolves of Massachusetts.
6.   Yessayan, supra note 3, at 13-14
7.   Id. at 14.
8.   Mass. Gen. Laws ch. 38, § 4 (2010). 
9.   Yessayan, supra note 3, at 28.
10.   Id. at 20.
11.   Mass. Gen. Laws ch. 12, § 12 (2010).
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unit sits at a corner table in an Irish bakery shop, staring “out the 
window at the morning rush on Adams Street, the cars speeding, 
trying to beat the next light, dodging jaywalking pedestrians.”12 
While such conduct by drivers and pedestrians may be as integral 
to everyday Boston life as watching the Red Sox, such conduct also 
constitutes distinct violations of law (speeding, jaywalking, red-
light violation, and negligent operation of a motor vehicle).13 How 
deliciously ironic that this respected, experienced, life-long leader of 
the law enforcement community sits and contemplates crime-fight-
ing as he contemporaneously witnesses legal violations committed 
repeatedly in his very presence. Likewise, when the ADA and BPD 
interrogate a witness in the interview room at the courthouse, the 
detective “was standing by an open window smoking a cigarette, 
his attempt at hiding his nasty habit in the smoke-free building. Of 
course the smoke went everywhere except out the window.”14 Ciga-
rette smoking in a smoke-free government building was illegal ex-
cept, of course, when the enforcer of the law decided that it was not. 

The idealism of the law vis-à-vis the realities of criminal law 
and investigation is perhaps best played out through the eyes of the 
ADA. In one instance, the ADA, navigating an uncooperative wit-
ness through the grand jury process, threatens to go “upstairs to see 
a judge who will hold you in contempt for not answering my ques-
tions.”15 As the ADA accurately asserted, the “judge would appoint 
an attorney to represent him … [and the] court would then hold a 
private in camera hearing with the witness and his attorney, off the 
record, outside [the ADA’s] presence … .”16 As the ADA also knew, 

following through on the threat would only make 
things worse … any good defense attorney would get 
him out of testifying by suggesting to the judge that 
he had a legitimate Fifth Amendment right not to tes-
tify. If the attorney was creative, he could probably find 
that [the witness] had committed some crime which 
led to him being shot. The court … would probably 
find that [the witness] did have a legitimate Fifth. And 
that would be the end of it.17 

Indeed, the witness—who was incarcerated on unrelated charg-
es—knew as much himself. In response to the ADA asking, “[d]o 
you know what will happen if the judge finds you in contempt,” the 
witness responds, “Yeah, absolutely nothing.”18 The witness knew all 
too well that the reach of the law has its limits. That the law con-
templated a result did not mean that the law compelled that result.

Undaunted, in exchange for obtaining information from the wit-
ness, the ADA offered him a cigarette, promised to preserve the con-
fidentiality of their conversation, and agreed to contact a deputy su-
perintendent at the jail to potentially assist the witness to earn “good 
time” on his sentence.19 As the experienced ADA surely knew, in 
criminal cases Massachusetts mandates the disclosure of “all prom-
ises, rewards or inducements made to witnesses the Commonwealth 

intends to present at trial.”20 Accordingly, if the ADA were to keep 
his promises, this witness would be, from a practical standpoint, 
useless to assist in obtaining a conviction for whatever case he might 
help the authorities solve. If, on the other hand, the witness agreed 
to testify, the inducements he had just received would be discov-
erable,21 would be passed on to the defendant, and would be easy 
and compelling fodder for cross-examination for any experienced 
defense attorney. His incentive to lie or stretch the truth would be 
readily evident and his credibility would be shredded. Yet, as one of 
Yessayan’s detectives later confesses (albeit in a different context), 
“[a] tainted witness is better than no witness.”22 

In a later chapter, the ADA induces another reluctant witness to 
testify before the grand jury by promising to 

get a protective order from a judge … No one sees the 
grand jury minutes unless we charge someone. That’s 
the only time I have to turn them over to the defense. 
Then I can ask the judge to order the defense attorney 
not to make any copies. I can have it ordered that he 
not give a copy to the defendant.23 

That the ADA seems to solely rely upon reluctant witnesses fur-
ther bolsters the novel’s underlying theme. In concept, the system 
is designed to seek and ensure the truth. The law mandates the par-
ticipation of witnesses (via summons); who testify under the veil of 
secrecy at the grand jury; who must testify truthfully (all testimony 
in the grand juries and courts of the commonwealth is taken under 
oath); and who testify under the pains and penalties of perjury.24 
Yessayan, however, describes a different legal system. Witnesses are 
afraid and typically unwilling to testify. Theory aside, witnesses do 
not always tell the truth. Fear of retribution trumps the legal man-
date of a summons or an oath. More to the point, grand juries are 
far from secret, as the hesitant witness’s mother knew: “I seen your 
‘secret grand jury minutes.’ I seen them plastered on doors and hall-
ways and telephone poles in my neighborhood. The kids call them 
black and whites. They pass them around whenever they get them 
from their lawyers.”25 In response to the ADA’s impassioned promise 
to obtain the court order to keep the grand jury minutes confiden-
tial, the witness’s mother reminds us of the human element that 
underlies any enforcement of law: 

[s]o you want me to put my son’s fate in the hands of 
a lawyer … I’m supposed to trust that some defense 
attorney is going to follow a court order and not turn 
over a copy of my son’s testimony to his client? What 
happen if that attorney says his  secretary accidentally 
sent a copy to his client? I tell you what happen. He 
apologize to the court and that will be the end of it. 
And my son’s testimony, his “secret” testimony, will be 
out there.26 

12.   Yessayan, supra note 3, at 30.
13.   Mass. Gen. Laws ch. 90, §§ 1, 17, 18A, and 24 (2010). 
14.   Yessayan, supra note 3, at 31.
15.   Id. at 26. 
16.   Id. at 31 (italics in original). See Commonwealth v. Martin, 423 Mass. 
496, 504-505 (1996) (approving judicial use of in camera inquiry of witness so 
as to make informed determination whether witness has properly invoked right 
against self-incrimination).
17.   Yessayan, supra note 3, at 31.

18.   Id. at 26.
19.   Id. at 32-33.
20.   Mass. R. Crim. P. 14(a)(1)(A)(ix) (2009).
21.   Id.
22.   Yessayan, supra note 3, at 142.
23.   Id. at 94.
24.   Mass. R. Crim. P. 5, 17 (2009).
25.   Yessayan, supra note 3, at 94.
26.   Id. (emphasis in original).



Book Reviews / 417

We further learn “what happens,” when the witness’s lifeless body 
is later found at a homicide scene.27 Here again, Yessayan cannily 
conveys the tension between the law—which indeed contemplates 
protections to aid witnesses28—and actuality—which contemplates 
consequences such as retribution and even death, for simply adher-
ing to the law. It is this authenticity that enables Yessayan to craft 
such an effective crime novel. The law, as seen through his charac-
ters’ eyes, may be nobly and intelligently crafted to protect the pop-
ulace, ensure justice, and punish criminals; yet the law as enforced is 

27.   Id. at 110-111.
28.   See Mass. Gen. Laws ch. 268, § 13D (2010) (statute authorizing court to 

issue protective order to preclude distribution of grand jury minutes).

flawed in the sense that the “design” conflicts with the reality of the 
street. While 2 in the Hat is a compelling crime novel for any reader, 
it is a must-read for practitioners, prosecutors, defense attorneys, 
police officers, judges, and anyone who has worked or participated 
in the criminal legal process, particularly in the courtrooms of the 
commonwealth. These readers in particular will recognize and ap-
preciate Yessayan’s depiction of legal concepts taking a backseat to 
practical applications. 

Eric Neyman
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