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Blowing the Whistle on the Need to Clarify and 
Correct the Massachusetts False Claims Act

By Joseph M. Makalusky
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Ellis & Rapacki LLP. He concen-
trates his national practice on com-
plex civil litigation, including the 
representation of relators in qui tam 
actions and the prosecution of class 
actions. Makalusky may be con-
tacted via e-mail at jmakalusky@
ellisrapacki.com. The author would 
like to thank Edward Woll Jr., Esq. 
for his expert editorial assistance in 
finalizing this article. 

I. Introduction
It was a wise man who once warned that “[t]hose who cannot 

remember the past are condemned to repeat it.”1 This maxim may 
be applied to the study of the Massachusetts False Claims Act (“the 
Massachusetts False Claims Act” or “the MFCA”); a young and 
inexperienced statute whose future is bound to be shaped by the 
tide of the legislative history and the cases decided under the nearly 
150-year-old federal False Claims Act (“the False Claims Act” or 
“the FCA”). 

In 1863, Congress enacted the False Claims Act as a means to 
detect and combat fraud, and, since that time, the statute has been 
used to recover billions of dollars stolen from American taxpay-
ers. In fiscal year 2010 alone, the federal government secured $3 

billion in settlements and judgments from cases brought pursuant 
to the FCA.2 Of course, such results would hardly be possible with-
out the assistance of private relators—more commonly known as 
whistleblowers—who uncover fraud and assist the Government in 
accordance with the FCA’s qui tam3 provisions. While the FCA now 
stands as perhaps the most powerful and important anti-fraud stat-
ute ever devised by Congress, it suffered through considerable grow-
ing pains over the years. In fact, the FCA did not fully mature until 
just recently. In 2009 and 2010, the FCA was amended by the Fraud 
Enforcement and Recovery Act of 2009 (“FERA”), the Patient Pro-
tection and Affordable Care Act (“PPACA”) and the Dodd-Frank 
Wall Street Reform and Consumer Protection Act (“Dodd-Frank 
Act”) in order to strengthen the statute and respond to judicial pro-
nouncements that Congress declared to be misguided.

Quite unlike the FCA, the circumstances surrounding the cre-
ation of the Massachusetts False Claims Act remain somewhat 
murky, and its birth as an “outside section” to the 2001 general ap-
propriations bill was undignified and arguably illegitimate.4 There 
is also almost nothing written about the MFCA. This is the first 
known article devoted to discussing the MFCA, and there are only 
a handful of published cases addressing the statute.5 However, its 
humble beginnings and relative anonymity belie the MFCA’s use-
fulness in preventing fraud and recovering vast sums of money for 
the Commonwealth of Massachusetts. This fact is certainly not lost 
on the Massachusetts attorney general, whose pledge to enforce the 
MFCA aggressively6 has recently yielded a settlement of $24 million 
from just one defendant for a total recovery in a false claims act case 
of over $47 million.7 

1.   GeorGe Santayana, 1 the Life of reaSon 2284 (1905).

2.   See Press Release, Department of Justice, Department of Justice Recovers $3 
Billion in False Claims Cases in Fiscal Year 2010 (Nov. 22, 2010), available at 
www.justice.gov/opa/pr/2010/November/10-civ-1335.html.

3.   “Qui tam is short for the Latin phrase qui tam pro domino rege quam pro se 
ipso in hac parte sequitor, which means ‘who pursues this action on our Lord 
the King’s behalf as well as his own.’” Vt. Agency of Natural Res. v. U.S. ex rel. 
Stevens, 529 U.S. 765, 768 n.1 (2000). See also BLack’S Law Dictionary 1368 
(9th ed. 2009)(translating the Latin phrase as “who as well for the king as for 
himself sues in this matter.”).

4.   A section of a general appropriations bill that does not appropriate funds is 
referred to as an “outside section.” Mitchell v. Secretary of Admin., 413 Mass. 
330, 337 & n.10 (1992). Accord Opinion of the Justices, 411 Mass. 1201, 1206 
(1991). At the time of the MFCA’s enactment, the constitutionality of outside 
sections was an open question. See Sutton Corp. v. Metro. Dist. Comm’n, 423 
Mass. 200, 214 (1996)(“We have declined to determine the constitutionality of 
attaching provisions that do not appropriate funds (outside sections) to appro-
priations bills.”), and cases cited. In its latest pronouncement, the Massachusetts 
Supreme Judicial Court did not take up the issue in deference to the legislature’s 
practice in this regard. See First Justice of the Bristol Div. of the Juvenile Court 
Dep’t. v. Clerk-Magistrate of the Bristol Div. of the Juvenile Court Dep’t, 438 
Mass. 387, 408 (2003)(“in the absence of an express prohibition in art. 63 [of 
the Massachusetts Declaration of Rights], we are reluctant to reject the use of 

‘outside sections’ as a means to enact amendments to general legislation … . 
This case presents no special circumstances that would warrant an examination 
of the constitutionality of all ‘outside sections.’”). Further consideration of this 
question is beyond the scope of this article.

5.   See New York v. Amgen Inc., 652 F.3d 103 (1st Cir. 2011); U.S. ex rel. 
Glynn v. Compass Med., P.C., 2011 WL 5508916 (D. Mass. Nov. 10, 2011); 
Massachusetts v. Schering-Plough Corp., 779 F. Supp.2d 224 (D. Mass. 2011); 
Massachusetts v. Mylan Lab., 608 F. Supp.2d 127 (D. Mass. 2008); Massachu-
setts v. Mylan Lab., 357 F. Supp.2d 314 (D. Mass. 2005); Scannell v. Attorney 
General, 70 Mass. App. Ct. 46 (2007).

6.   See, e.g., Attorney General Martha Coakley’s Fiscal Year 2008 Annual Re-
port, at 50 (“In FY08, the AGO launched a new initiative to investigate com-
panies that overcharged the Commonwealth and its political subdivisions in 
violation of the State False Claims Act.”); Attorney General Martha Coakley’s 
Fiscal Year 2009 Annual Report, at 29 (“The AGO has used the False Claims 
Act aggressively to help prevent fraud and recover monies wrongfully procured 
from public sources. With 23 cases pending in FY09, the AGO obtained over 
$27 million in false claim recoveries.”); Attorney General Martha Coakley’s 
Fiscal Year 2010 Annual Report, at 1 (“This year the AGO returned money 
to the Commonwealth’s General Fund and to the state’s Medicaid program, 
protecting the investment that we all make as taxpayers and aggressively going 
after the fraudulent use of taxpayer funds.”).

7.   See Press Release, Massachusetts Attorney General, Lawsuit Over 
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Now, an exhaustive analysis of the MFCA viewed through the 
prism of its federal counterpart, the FCA, has revealed a pressing 
need to amend the MFCA. To begin, and as foreshadowed by the 
events leading to the most recent amendments to the FCA, the 
MFCA may be vulnerable to manipulation and misinterpretation 
in its current iteration. Just as alarming, the Inspector General of 
the United States Department of Health and Human Services (“In-
spector General”), in consultation with the United States Attorney 
General, recently determined that the MFCA no longer meets the 
requirements for receiving increased financial awards afforded un-
der federal law in false claims act cases involving Medicaid fraud.8 
Hence, the Commonwealth of Massachusetts also risks losing un-
told millions of dollars if it does not amend the MFCA. The Inspec-
tor General’s opinion letter, however, is not sufficiently helpful in 
accomplishing the necessary task, as it (i) suggests some unnecessary 
changes to the MFCA, (ii) fails to identify every correction that 
needs to be made to the MFCA and (iii) refrains from providing 
specific guidance on how to accomplish the changes required of the 
MFCA. 

Part II of this article explores the FCA’s history in order not only 
to explain the law’s importance but also to give context and mean-
ing to the changes that were made to it over the years. Parts III 
through V, respectively, identify and explore the changes made to 
the FCA through FERA, the PPACA and the Dodd-Frank Act. Part 
VI of this article delves into the creation of the MFCA, while Part 
VII is dedicated to highlighting the problems with the MFCA and 
detailing how to correct them. Part VIII, the Conclusion, urges the 
Massachusetts attorney general and the legislature to act together 
quickly to effect the requisite change.

II. The Early Evolution of the FCA

1863

Among its evil offspring, war breeds fraud. This certainly was so 
during the Civil War, as Congress was inundated with reports that 
defense contractors were providing artillery shells filled with saw-
dust and inoperable firearms, and perpetrating myriad other sorts 
of scams upon the Union government.9 As Senator Jacob Howard of 

Michigan roused his brethren during congressional debate in 1863: 
“It is one of the crying evils of the period, if report is in any degree 
to be credited, that our Treasury is plundered from day to day by 
bands of conspirators, who are knotted together in this city and 
other large cities for the purpose of defrauding and plundering the 
Government.”10 Yet, as it stood at the time, the Government was 
practically powerless to prevent this plundering. Senator (and later 
Vice President) Henry Wilson of Massachusetts chronicled the situ-
ation thusly:

The Government is doing what it can to stop these 
frauds and punish the persons who commit them. 
The Government finds, however, that it has no law ad-
equate to punish them. … The law officer of the War 
Department says there is now no law adequate to meet 
these cases of fraud upon our Government. … We have 
all of us seen enough, since this rebellion broke out, of 
frauds perpetrated upon the Government, and above 
all, and more than all, perpetrated upon our soldiers 
in the field[.]11

Recognizing that it was of critical importance not only to stop 
the Treasury from bleeding out through corruption and to punish 
those who inflicted the wounds, but also to reassure the citizenry 
that the Government was ably fighting the war on fraud,12 Congress 
passed the False Claims Act, and President Abraham Lincoln signed 
it into law on March 2, 1863.13 Lincoln’s Law—a moniker first given 
to the FCA14—was quite a broad statute that imposed criminal and 
civil penalties upon those who sought to swindle the Government in 
a variety of ways.15 Under this new law, it became illegal to “make or 
cause to be made, or present or cause to be presented for payment or 
approval to or by any person or officer in the civil or military service 
of the United States, any claim upon or against the Government of 
the United States, or any department or officer thereof, knowing 
such claim to be false, fictitious, or fraudulent.”16 Also becoming li-
able were those who used false bills, receipts and the like, false oaths, 
or forged or counterfeited signatures “for the purpose of obtaining, 
or aiding in obtaining, the approval or payment” of a claim.17 The 
statute outlawed plain, old cheating and stealing as well.18 For civil 

Inflated Drug Prices Ends, AG Coakley Recovers $47 Million for Medicaid Pro-
gram (Dec. 20, 2011) available at www.mass.gov/ago/news-and-updates/press-
releases/2011/2011-12-20-merk-lawsuit.html.

8.   See Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011) available at http://oig.hhs.
gov/fraud/docs/falseclaimsact/Massachusetts.pdf 

9.   See Cong. Globe, 37th Cong., 3d Sess. 955 (1863). See also U.S. ex rel. 
Newsham v. Lockheed Missiles & Space Co., Inc., 722 F. Supp. 607, 609 (N.D. 
Cal. 1989)(“‘For sugar it [the government] often got sand; for coffee, rye; for 
leather, something no better than brown paper; for sound horses and mules, 
spavined beasts and dying donkeys; and for serviceable muskets and pistols, 
the experimental failures of sanguine investors, or the refuse of shops and for-
eign armories.’”)(quoting ultimately from Tomes, Fortunes of War, 29 Harper’s 
Monthly Mag. 228 (1864)).

10.   Cong. Globe, 37th Cong., 3d Sess. 955 (1863). 

11.   Id. at 956.

12.   As Senator Jacob Howard said: “I do not wish the people, who are looking on 
our proceedings here with so much interest, to sink down in despair under the idea 
that it is out of the powers even of Congress to retrieve the character of the nation 
from the stigma which this long practice of fraud and corruption have inflicted on 
our Government.” Cong. Globe, 37th Cong., 3d Sess. 957 (1863).

13.   See Act of March 2, 1863, ch. 67, 12 Stat. 696 (1863)(“Act of 1863”).

14.   The False Claims Act also has been referred to as the “Informer’s Act.” See, 

e.g., 89 Cong. Rec. 7596 (1943).

15.   See Act of 1863, at § 1.

16.   Id. 

17.   See id. (imposing liability upon those: “who shall, for the purpose of obtain-
ing, or aiding in obtaining, the approval or payment of such claim, make, use, 
or cause to be made or used, any false bill, receipt, voucher, entry, roll, account, 
claim, statement, certificate, affidavit, or deposition, knowing the same to con-
tain any false or fraudulent statement or entry;” “who shall make or procure to 
be made, or knowingly advise the making of any false oath to any fact, state-
ment, or certificate, voucher or entry, for the purpose of obtaining, or of aiding 
to obtain, any approval or payment of any claim against the United States, or 
any department or officer thereof;” “who, for purpose of obtaining or enabling 
any other person to obtain from the Government of the United States, or any 
department or officer thereof, any payment or allowance, or the approval or 
signature of any person in the military, naval, or civil service of the United 
States, of or to any false, fraudulent, or fictitious claim, shall forge or counter-
feit, or cause or procure to be forged or counterfeited, any signature upon any 
bill, receipt, voucher, account, claim, roll, statement, affidavit, or deposition;” 
and “who shall enter into any agreement, combination, or conspiracy to cheat 
or defraud the Government of the United States, or any department or officer 
thereof, by obtaining, or aiding and assisting to obtain, the payment or allow-
ance of any false or fraudulent claim[.]”).

18.   See id. (imposing liability upon those: “who shall utter or use the same as 
true or genuine, knowing the same to have been forged or counterfeited;” “who 
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penalties, the original FCA imposed a $2,000 fine in addition to the 
payment of double damages and the cost of suit.19

The engine of this mighty antifraud statute was its qui tam20 pro-
vision, which provided: “Such suit may be brought and carried on 
by any person, as well for himself as for the United States; the same 
shall be at the sole cost and charge of such person, and shall be in 
the name of the United States[.]”21 To encourage and reward qui tam 
actions under the FCA, relators (i.e., the informers) were “entitled to 
receive one half the amount of such forfeiture, as well as one half the 
amount of the damages he shall recover and collect[.]”22 

1943

The FCA sailed in relatively calm judicial waters for the next 
eighty years. Then, in the 1940s, some believed that the FCA began 
listing so badly that it became necessary to remodel the statute to 
“prevent fraud upon the part of racketeering informers and their 
lawyers[.]”23 The United States Attorney General thought the situ-
ation so bleak that he encouraged Congress to scuttle the qui tam 
provision of the FCA.24 A relator by the name of Morris L. Marcus 
proved to be the tipping point.25

On November 3, 1939, William F. Hess and a number of oth-
er officers and members of the Electrical Contractors Association 
of Pittsburgh were indicted for conspiring to defraud the United 
States.26 The charges flowed from allegations that these electrical 
contractors rigged bids for public works projects that were funded 
in large part by federal monies under the Public Works Administra-
tion.27 On January 25, 1940, Marcus filed a qui tam action against 
Hess and the other electrical contractors, “the averments in his com-
plaint being substantially a copy of the indictment.”28 The defen-
dants entered pleas of nolo contendere to the criminal indictment 
and paid a total fine of $54,000.29 As for Marcus’s qui tam action, 
a trial was had and a verdict was entered against the defendants for 
$315,100.30 

On appeal to the United States Court of Appeals for the Third 
Circuit, the defendants argued, inter alia, that their admittedly 

fraudulent conduct did not fall within the FCA’s scope because 
they did not submit any fraudulent claim for payment to the Unit-
ed States (as opposed to the local municipalities with whom they 
contracted).31 Additionally, “the United States as amicus curiae 
contend[ed] that the plaintiff was without statutory authority to 
prosecute th[e] action.”32 The court rejected the Government’s con-
trived argument that the FCA’s qui tam provision had been implied-
ly repealed by an Executive Order, which instead merely transferred 
from other governmental agencies to the Department of Justice the 
authority to prosecute and defend actions by and against the United 
States.33 Nevertheless, the court dismissed the relator’s case based 
on the reasoning that, “[s]ince the defendants had no claim upon or 
against the United States, [the relator’s] action was not authorized 
by the informer statutes.”34 

On August 28, 1942, five months after the Third Circuit’s deci-
sion in Marcus v. Hess, Attorney General Francis Biddle wrote to 
Senator Frederick Van Nuys, Chairman of the Committee on the 
Judiciary, recommending “the enactment of legislation which would 
repeal the existing law relating to actions by informers based on 
frauds of [sic] the United States.”35 In his letter, Attorney General 
Biddle complained:

Recent experience shows that plaintiffs in informers’ 
suits not only fail to furnish to the United States the 
information which is the basis of their actions, but on 
the contrary, at times base the litigation on informa-
tion which has been secured by the Government in the 
regular course of law enforcement. Such plaintiffs at 
times not only use information contained in indict-
ments returned against the defendant, but also seek to 
use Government files to prove their cases. Consequent-
ly, informers’ suits have become mere parasitical ac-
tions, occasionally brought only after law-enforcement 
officers have investigated and prosecuted persons guilty 
of a violation of law and solely because of the hope of 
a large reward.36

shall steal, embezzle, or knowingly and willfully misappropriate or apply to his 
own use or benefit, or who shall wrongfully and knowingly sell, convey, or dis-
pose of any ordinance, arms, ammunition, clothing, subsistence stores, money, 
or other property of the United States, furnished or to be used for the military 
or naval service of the United States;” “any contractor, agent, paymaster, quar-
termaster, or other person whatsoever in said forces or service having charge, 
possession, custody, or control of any money or other public property, used or 
to be used in the military or naval service of the United States, who shall, with 
intent to defraud the United States, or willfully to conceal such money or other 
property, deliver or cause to be delivered to any other person having authority 
to receive the same any amount of such money or other public property less 
than that for which he shall receive a certificate or receipt;” “who is or shall be 
authorized to make or deliver any certificate, voucher, or receipt, or other paper 
certifying the receipt of arms, ammunition, provisions, clothing, or other public 
property so used or to be used, who shall make or deliver the same to any person 
without having full knowledge of the truth of the facts stated therein, and with 
the intent to cheat, defraud, or injure the United States”; “who shall knowingly 
purchase or receive, in pledge for any obligation or indebtedness, from any sol-
ider, officer, or other person called into or employed in said forces or service, 
any arms, equipments, ammunition, clothes, or military stores, or other public 
property, such soldier, officer, or other person not having the lawful right to 
pledge or sell the same[.]”). 

19.   Id. at § 2.

20.   See supra note 3 and accompanying text.

21.   Act of 1863, at § 4. 

22.   Id. at § 6. A successful relator also was entitled to his costs of suit. Id.

23.   89 Cong. Rec. 7608 (1943)(statement of Senator Frederick Van Nuys).

24.   See S. Rep. No. 77-1708, at 2 (1942)(reprinting Attorney General Biddle’s 
letter to Senator Van Nuys, dated August 28, 1942).

25.   Another relator, Samuel Ostrager, also was accused of rocking the boat. See 
U.S. ex rel. Ostrager v. New Orleans Chapter, Associated Gen. Contractors of 
Am., Inc., 317 U.S. 562 (1943)(companion case to U.S. ex rel. Marcus v. Hess, 
317 U.S. 537 (1943)). 

26.   See Hess, 317 U.S. at 558 (Jackson, J., dissenting). “The … indictment was 
brought under a general statute dealing with conspiracy to defraud the govern-
ment, 18 U.S.C. s 88 [recodified as 18 U.S.C. § 371].” Id. at 548.

27.   Id. at 539.

28.   Id. at 548 (Jackson, J., dissenting). The relator, however, “denie[d] that 
he relied upon the information contained in the indictment, assert[ed] that he 
spent money in conducting an investigation of his own, and claim[ed] that he 
presented more evidence than the government had discovered.” Id. at 545. 

29.   Id. at 545.

30.   See U.S. ex rel. Marcus v. Hess, 127 F.2d 233, 234 (3d Cir. 1942), rev’ d, 
317 U.S. 537 (1943).

31.   Id. at 234 & 237.

32.   Id. at 237.

33.   Id. at 237-38. 

34.   Id. at 237.

35.   S. Rep. No. 77-1708, at 2 (1942)(reprinting Attorney General Biddle’s let-
ter to Senator Van Nuys, dated August 28, 1942). 

36.   Id.
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On November 27, 1942, apparently based solely on the recom-
mendation of the Department of Justice, and without objection or 
debate, the Senate passed a bill repealing the qui tam provisions of 
the FCA.37 While the House of Representatives passed an identical 
bill, it did not do so until the following congressional session (i.e., 
on April 1, 1943).38 Owing to this procedural peculiarity, the FCA 
temporarily remained intact.

Then, on January 18, 1943, the United States Supreme Court 
reversed the Third Circuit’s decision dismissing the Marcus v. Hess 
case.39 The Court held that the defendants’ actions fit squarely with-
in the FCA’s scope.40 Beyond that, the Court responded to protesta-
tions by the Government and the defendants that the relator’s qui 
tam action was nothing more than a carbon copy of the criminal 
indictment.41 As the Court aptly explained, “‘[s]uit may be brought 
and carried on by any person’, says the Act, and there are no words 
of exception or qualification such as we are asked to find.”42 Hence, 
even if the relator “contributed nothing to the discovery of this 
crime,” he still would be entitled to file suit under the FCA.43 Argu-
ments of policy contradicting the plain text of the statute were, as 
the Court advised, a matter for Congress to resolve.44

Justice Jackson, however, was not so convinced. While unable 
to “deny that on a literal reading the statute says what the Court’s 
opinion render[ed] it to say[,]” Justice Jackson nevertheless felt “con-
strained to dissent[.]”45 Greatly troubled by the revelation that the 
actions filed by Marcus and Ostrager46 under the FCA emboldened 
others to file qui tam actions based solely on allegations contained in 
criminal indictments, Justice Jackson believed that the spirit of the 
law should trump the letter of the law in this case.47 According to 
Justice Jackson, Congress did not intend “to enrich a mere busybody 
who copies a Government’s indictment as his own complaint and 
who brings to light no frauds not already disclosed and no injury to 
the Treasury not already in process of vindication.”48 Rationalizing 
his position, Justice Jackson opined:

It must be borne in mind that this is not a case where 
we are adhering to a construction of a statute which has 
been continuously applied over its long life… . This … 
is the case of a new construction upon an eighty-year-old 
statute, one so farfetched that no member of the bar has 
ever before ventured to offer it in any reported case.49

In response to the Court’s decision in Marcus v. Hess, Attorney 
General Biddle drew once more upon his mighty pen. In a March 
22, 1943 letter to Senator Van Nuys, Attorney General Biddle be-
moaned that the case might set off “a scramble among would-be 
informers” to file qui tam actions on the heels of criminal indict-
ments.50 Among his recommendations for remedial legislation, 
Attorney General Biddle suggested that Congress should consider 
either repealing or significantly modifying the FCA’s qui tam pro-
vision.51 “The Government[,]” Attorney General Biddle opined, 
“should have sufficient time in which carefully to consider the ad-
visability of bringing such suits and the nature and contents of the 
pleading to be filed, instead of being forced to proceed in the hasty 
manner which alone is now available.”52

On September 15 and 17, 1943, the Senate debated the bill that 
originally had been passed by the House of Representatives,53 which 
then emerged from the Senate Committee on the Judiciary with a 
proposed amendment to modify rather than repeal the FCA’s qui 
tam provision.54 The debate was vigorous and not without hyper-
bole. On one side, it was argued that the FCA had been hijacked 
by unseemly relators and their attorneys and had “become one of 
the worst sources of racketeering since the days of Al Capone in 
the prohibition era.”55 On the other side, it was argued that the real 
danger was allowing “war profiteers and crooks”56—who, by com-
parison, made Al Capone look like “a gentleman, … a statesman, 
a scholar, and a patriot”57—to steal from American taxpayers with 
impunity because the Department of Justice was either too busy or, 
worse, too corrupt to act.58 As Senator W. Chapman Revercomb of 
West Virginia warned, “[i]f some Government official should fail to 
do his duty with respect to a fraud against the Government, then 
that fraud would continue unchecked, unchanged, uncorrected, un-
punished[.]”59 

On December 23, 1943, an Act entitled, “To limit private suits 
for penalties and damages arising out of frauds against the United 
States,” was signed into law by President Roosevelt.60 With this, the 
FCA was dramatically altered. The revised law stymied would-be 
relators from filing qui tam actions that were “based upon evidence 
or information in the possession of the United States, or any agen-
cy, officer or employee thereof” by depriving courts of jurisdiction 
over such claims.61 New restrictions also were placed on genuine 

37.   See 88 Cong. Rec. 9138 (1942).

38.   See 89 Cong. Rec. 2800-01 (1943).

39.   U.S. ex rel. Marcus v. Hess, 317 U.S. 537 (1943).

40.   Id. at 544-45 (“These provisions [of the False Claims Act], considered 
together, indicate a purpose to reach any person who knowingly assisted in caus-
ing the government to pay claims which were grounded in fraud, without regard 
to whether that person had direct contractual relations with the government.”).

41.   See id. at 545-48.

42.   Id. at 546. 

43.   Id. at 545. 

44.   Id. at 546-48.

45.   Id. at 556 (Jackson, J., dissenting).

46.   See supra note 25.

47.   Hess, 317 U.S. at 557-59 (Jackson, J., dissenting).

48.   Id. at 558 (Jackson, J., dissenting). 

49.   Id. at 561 (Jackson, J., dissenting). 

50.   See 89 Cong. Rec. 7571 (1943)(reprinting Attorney General Biddle’s let-
ter to Senator Van Nuys, dated March 22, 1943). In fact, Attorney General 
Biddle reported that 19 such suits were then pending, and that “[i]n 18 of these 
suits the basic allegations of the informers’ pleadings were copied from the 

indictments.” Id.

51.   Id.

52.   Id. 

53.   See supra note 38 and accompanying text. 

54.   See 89 Cong. Rec. 7570-79 & 7596-7617 (1943).

55.   Id. at 7571 (statement of Senator Van Nuys). 

56.   Id. at 7606 (statement of Senator Langer). 

57.   Id. at 7579 (statement of Senator Langer). 

58.   See, e.g., id. at 7609 (“when we leave the matter of prosecuting these cases 
absolutely to the discretion of a department, it seems to me we are on extremely 
dangerous ground. Suppose we were to have a situation in this country – which 
God forbid – like that at the time when Harry Daugherty was Attorney General 
of the United States, when the Department of Justice was turned over to a lot 
of thieves.”)(statement of Senator Clark); (“The present Attorney General is an 
outstanding citizen, a great lawyer, and we all have every confidence in him, but 
he has to depend on the advice of hundreds of others in his Department? How 
can he look into all these cases?”)(statement of Senator Murray).

59.   Id. at 7598.

60.   See Act of Dec. 23, 1943, ch. 377, 57 Stat. 608 (1943).

61.   Id. 
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informers who came forward with evidence of fraud not in the 
Government’s possession. More specifically, relators were obliged 
to provide the Government with a copy of the complaint and “a 
disclosure in writing of substantially all evidence and information 
in his possession material to the effective prosecution of such suit.”62 
Upon such notice, the Government was afforded sixty days to de-
cide whether to enter its appearance and take control of the lawsuit 
or to permit the relator to prosecute the case.63 Finally, the revised 
FCA not only made incentive awards to relators discretionary, but 
also significantly reduced the total percentage amount that could be 
awarded—to a maximum of 10% in cases in which the Government 
intervened, and a maximum of 25% in cases in which the relator 
prosecuted the action.64 In the years to follow, it would become ap-
parent that Congress overcompensated in attempting to right the 
FCA.

1986

With a mix of fewer qui tam actions and inadequate governmen-
tal oversight and enforcement, fraud flourished in the 1980s.65 As 
the Senate Committee on the Judiciary reported during this era:

Fraud permeates generally all Government programs 
ranging from welfare and food stamps benefits, to 
multi-billion dollar defense procurements, to crop 
subsidies and disaster relief programs. While fraud is 
obviously not limited to any one Government agency, 
defense procurement fraud has received heightened at-
tention over the past few years.66

Indeed, taxpayers were transfixed by defense contractors’ tragi-
comic acts of fraud, with Uncle Sam paying $700 for a hammer, 
$7,600 for a coffee maker and (worst of all) $12,333 for season 
tickets to the L.A. Forum.67 In such an environment, most every-
one seemed to agree that the FCA had to be rebuilt. On August 1, 
1985, Senator Charles Grassley of Iowa introduced a bill contain-
ing amendments to the FCA68 that were “first proposed by the U.S. 
Department of Justice in 1979 and once again in the Department’s 
Anti-Fraud Enforcement Package announced by Attorney General 
Edwin Meese III in September of 1985.”69 Substantially similar 
bills also were introduced in the House of Representatives and by 

President Reagan’s administration.70 
On October 27, 1986, President Reagan signed the False Claims 

Amendments Act of 1986 into law.71 These amendments made 
sweeping changes to the FCA, not the least of which were provi-
sions that encouraged and protected whistleblowers. As legislative 
history makes clear, these provisions were designed “to establish a 
solid partnership between public law enforcers and private taxpayers 
in the fight against fraud.”72

The most meaningful change to the FCA in 1986 was the com-
plete revision of the jurisdictional bar against qui tam actions that 
were based upon information said to be within the Government’s 
possession. Unlike the over-inclusive ban of 1943, the 1986 amend-
ments were narrowly tailored. Under the revised FCA, only qui tam 
actions that were based upon the “public disclosure” of evidence of 
fraud were barred.73 Still, even with publicly disclosed information, 
a relator could bring a qui tam action if she qualified as an “origi-
nal source” of the information.74 “Original source” was defined to 
mean “an individual who has direct and independent knowledge 
of the information on which the allegations are based and has vol-
untarily provided the information to the Government before filing 
an action under this section which is based on the information.”75 
Beyond that, the 1986 amendments placed limitations on only very 
specific types of qui tam actions. For instance, no “former or present 
member of the armed forces” could bring a qui tam action “against 
a member of the armed forces arising out of such person’s service 
in the armed forces.”76 And nobody could bring a qui tam action 
against “a Member of Congress, a member of the judiciary, or a 
senior executive branch official if the action is based on evidence 
or information known to the Government when the action was 
brought.”77 Likewise, there was a prohibition against qui tam ac-
tions that were “based upon allegations or transactions which are 
the subject of a civil suit or an administrative civil money penalty 
proceeding in which the Government is already a party.”78 

Another key aspect of the 1986 amendments was the return of 
mandatory relator awards or “finder’s fees.”79 As the Senate Com-
mittee on the Judiciary reasoned: “If a potential plaintiff reads the 
present statute [i.e., the 1943 version of the FCA] and understands 
that in a successful case the court may arbitrarily decide to award 

62.   Id. 

63.   Id.

64.   Id. 

65.   See, e.g., 132 Cong. Rec. 20535 (1986)(statement of Senator Grassley)
(“There is no question that the current state of affairs begs for reform. Fraud 
allegations are climbing at a steady rate while the Justice Department’s own 
economic crime council last year termed the level of enforcement in defense pro-
curement fraud inadequate.”); S. Rep. No. 110-507, at 3 (2008)(“These changes 
[i.e., the 1943 amendments] - the ‘government knowledge bar’ in particular 
– significantly limited the number of FCA cases that were filed. By the 1980s, 
the FCA was no longer a viable tool for combating fraud against the Govern-
ment[.]”). Indeed, “FCA filings plummeted from 1943 through 1986 with only 
about six to ten FCA cases filed per year.” S. Rep. No. 110-507, at 3 (2008). In 
contrast, during the period after the False Claims Act was strengthened in 1986 
until 2008, there were 6,199 qui tam actions filed. See 155 Cong. Rec. E1297 
(2009)(statement of Representative Howard Berman).

66.   S. Rep. No. 99-345, at 2, reprinted in 1986 U.S.C.C.A.N. 5266, 5267 
(1986)(internal footnote omitted).

67.   See 131 Cong. Rec. 17106 & 17107 (1985)(statements of Representatives 
William Nichols and Francis McCloskey, respectively).

68.   “Senator [Dennis] DeConcini [of Arizona] had sponsored a related mea-
sure, S. 1981, in the 96th Congress[,]” which “failed to receive consideration 
by the full Senate before the adjournment of the 96th Congress.” S. Rep. No. 

99-345, at 13, reprinted in 1986 U.S.C.C.A.N. 5266, 5278 (1986). “Evidence 
of rampant fraud in Government programs since that time [had] renewed the 
effort to legislate a more effective statute.” Id. 

69.   S. Rep. No. 99-345, at 13, reprinted in 1986 U.S.C.C.A.N. 5266, 5278 
(1986)(internal footnote omitted).

70.   See id. (referring to S. 1673, proposed by the administration); H.R. Rep. 
No. 99-660 (1986)(accompanying H.R. 4827). 

71.   See False Claims Amendments Act of 1986, Pub. L. No. 99-562, 100 Stat. 
3153 (“Act of 1986”).

72.   132 Cong. Rec. 28580 (1986)(statement of Senator Grassley).

73.   See Act of 1986, at § 3 (“No court shall have jurisdiction over an action un-
der this section based upon the public disclosure of allegations or transactions in 
a criminal, civil, or administrative hearing, in a congressional, administrative, 
or Government Accounting report, hearing, audit, or investigation, or from the 
news media[.]”).

74.   Id.

75.   Id. 

76.   Id. 

77.   Id. 

78.   Act of 1986, at § 3.

79.   See S. Rep. No. 99-345, at 28, reprinted in 1986 U.S.C.C.A.N. 5266, 5293 
(1986)(stating that awards to relators “can be looked upon as a ‘finder’s fee’ 
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only a tiny fraction of the proceeds to the person who brought the 
action, the potential plaintiff may decide it is too risky to proceed 
in the face of a totally unpredictable recovery.”80 Hence, in order to 
encourage whistleblowers to come forward with evidence of fraud, 
the revised FCA guaranteed awards of between 15 percent and 25 
percent of the proceeds in cases in which the Government inter-
vened, and between 25 percent and 30 percent of the proceeds in 
cases in which the Government did not intervene.81 There was but 
one exception to this rule: 

Where the action is one which the court finds to be 
based primarily on disclosures of specific information 
(other than information provided by the person bring-
ing the action) relating to allegations or transactions in 
a criminal, civil, or administrative hearing, in a con-
gressional, administrative, or Government Account-
ing Office report, hearing, audit, or investigation, or 
from the news media, the court may award such sums 
as it considers appropriate, but in no case more than 
10 percent of the proceeds, taking into account the 
significance of the information and the role of the per-
son bringing the action in advancing the case to litiga-
tion.82

As further encouragement, the 1986 amendments entitled relators 
to recover attorneys’ fees, costs and expenses from the defendant as 
well.83

Additionally, the revised FCA added a much needed provision 
protecting relators and others from retaliation.84 Congress had 
heard from relators that “there [was] ‘absolutely no encouragement 
or incentive’ for individuals working in the defense industry to 
report fraud[,]” and, conversely, that “there [was] a great disincen-
tive due to employer harassment and retaliation.”85 With the 1986 
amendments, employees were given the right to bring suit against 

employers for being “discharged, demoted, suspended, threatened, 
harassed, or in any other manner discriminated against” for expos-
ing fraud under the FCA, “including investigation for, initiation 
of, testimony for, or assistance in an action filed or to be filed[.]”86 
In drafting this anti-retaliation provision, Congress “was guided 
by the whistleblower protection provisions found in Federal safety 
and environmental statutes[.]”87 It was the drafters’ intention that, 
“[a]s is the rule under other Federal whistleblower statues as well 
as discrimination laws, the definitions of ‘employee’ and ‘employer’ 
should be all-inclusive. Temporary, blacklisted or discharged work-
ers should be considered ‘employees’ for purposes of this act.”88 Im-
portantly, as further noted in the legislative history, the provision 
was worded broadly so as to protect “not only … actual qui tam 
litigants, but those who assist or testify for the litigant, as well as 
those who assist the Government in bringing a false claims action.”89 
Any employee discriminated against in this manner was “entitled 
to all relief necessary to make the employee whole[,]” specifically 
including two times the amount of back pay.90

Among the other significant changes, the 1986 amendments in-
creased the civil penalty to between $5,000 and $10,000 per vio-
lation, and, for most cases, increased the damages provision from 
double to treble damages.91 Further, the revised FCA defined the 
words “knowing” and “knowingly” 92, and made it abundantly clear 
that “no proof of specific intent to defraud is required.”93 Congress 
further clarified that the applicable burden of proof in the FCA cas-
es is the preponderance of the evidence standard.94 

Further, Congress defined the word “claim” to include:
any request or demand, whether under a contract or 
otherwise, for money or property which is made to a 
contractor, grantee, or other recipient if the United 
States Government provides any portion of the money 
or property which is requested or demanded, or if the 

which the person bringing the case should receive as of right.”).

80.   Id. 

81.   See Act of 1986, at § 3. 

82.   Id. 

83.   Id. 

84.   Id. at § 4.

85.   S. Rep. No. 99-345, at 5, reprinted in 1986 U.S.C.C.A.N. 5266, 5270 
(1986)(quoting testimony of Mr. Robert Wityczak).

86.   See Act of 1986, at § 4. The new section reads as follows:

Any employee who is discharged, demoted, suspended, threatened, 
harassed, or in any other manner discriminated against in the terms 
and conditions of employment by his or her employer because of law-
ful acts done by the employee on behalf of the employee or others in 
furtherance of an action under this section, including investigation 
for, initiation of, testimony for, or assistance in an action filed or to 
be filed under this section, shall be entitled to all relief necessary to 
make the employee whole. Such relief shall include reinstatement with 
the same seniority status such employee would have had but for the 
discrimination, 2 times the amount of back pay, interest on the back 
pay, and compensation for any special damages sustained as a result of 
the discrimination, including litigation costs and reasonable attorneys’ 
fees. An employee may bring an action in the appropriate district court 
of the United States for the relief provided in this subsection.

87.   S. Rep. No. 99-345, at 34, reprinted in, 1986 U.S.C.C.A.N. 5266, 5299 
(1986)(the Senate Judiciary Committee referenced the following statutes, “the 
Federal Surface Mining Act, 30 U.S.C. 1293, Energy Reorganization Act, 42 
U.S.C. 5851, Clean Air Act, 42 U.S.C. 7622, Safe Drinking Water Act, 42 

U.S.C. 300j-9, Solid Waste Disposal Act, 42 U.S.C. 6971, Water Pollution 
Control Act, 33 U.S.C. 1367, Comprehensive Environmental Response, Com-
pensation and Liability Act, 42 U.S.C. 9610, and Toxic Substances Control Act, 
15 U.S.C. 2622.”).

88.   Id. 

89.   S. Rep. No. 99-345, at 35, reprinted in 1986 U.S.C.C.A.N. 5266, 5300 
(1986).

90.   Act of 1986, at § 4.

91.   See id. at § 2. A court could impose less than treble damages (but still not 
less than double damages) in those rare situations where the defendant (i) timely 
(i.e., within thirty days of discovery) disclosed the violation to the Government, 
(ii) cooperated with the Government, and (iii) made the disclosure in the ab-
sence of a pending criminal, civil or administrative action. See id. 

92.   The 1986 amendments added the following subsection (b) to section 3729:

(b) Knowing and knowingly defined.—For purposes of this section, 
the terms “knowing” and “knowingly” mean that a person, with 
respect to information—

(1) has actual knowledge of the information;
(2) acts in deliberate ignorance of the truth or falsity of the 
information; or 
(3) acts in reckless disregard of the truth or falsity of the in-
formation,

and no proof of specific intent is required.
Id.

93.   Id.

94.   Id. at § 5.
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Government will reimburse such contractor, grantee, 
or other recipient for any portion of the money or prop-
erty which is requested or demanded.95

The Senate Committee on the Judiciary explained that the newly-
added definition of “claim” was meant to clarify “that the statute 
permits the Government to sue under the False Claims Act for 
frauds perpetrated on Federal grantees, including States and other 
recipients of Federal funds.”96 

Finally, the 1986 amendments granted the Attorney General the 
power to issue a “civil investigative demand” or “CID” to any person 
believed to be in “possession, custody, or control of any documen-
tary material or information relevant to a false claims law investiga-
tion[.]”97 

1988

On November 19, 1988, Congress added to the FCA a provision 
authorizing the reduction of a relator’s award “if the court finds that 
the action was brought by a person who planned and initiated the” 
fraud.98 Moreover, “[i]f the person bringing the action is convicted of 
criminal conduct arising from his or her role in the violation of [the 
FCA], that person shall be dismissed from the civil action and shall 
not receive any share of the proceeds of the action.”99 As its author 
Senator Grassley explained, the “amendment simply clarifies that in 
an extreme case where the qui tam plaintiff was a principal architect 
of a scheme to defraud the Government, that plaintiff would not 
be entitled to any minimum guaranteed share of the proceeds of 
the action.”100 In other words, the “amendment is intended to apply 
narrowly to principal wrongdoers … and not to those qui tam plain-
tiffs who may have had some more minor role in the false claims 
conduct.”101

III. The Fraud Enforcement and Recovery Act of 2009
On May 20, 2009, President Obama signed the Fraud Enforce-

ment and Recovery Act of 2009 (“FERA”) into law.102 In its penulti-
mate section, FERA amended the FCA in several significant ways.103 
While Congress enacted FERA in a climate of economic crisis and 
widespread fraud,104 the true impetus for modifying the FCA was 
“to clarify and correct erroneous interpretations of the law that were 
decided in Allison Engine Co.[, Inc.] v. United States ex rel. Sanders, 

[553 U.S. 662,] 128 S. Ct. 2123 (2008), and United States ex rel. 
Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 2004)[, cert 
denied, 544 U.S. 1032 (2005)].”105

Totten

Edward L. Totten’s seven-year odyssey aboard the FCA began 
on March 16, 1998, when he filed a qui tam action alleging that 
Amtrak had been provided with defective and hazardous toilets.106 
Totten, a former Amtrak employee, claimed that the defendant-con-
tractors had knowingly supplied the faulty toilets and nevertheless 
demanded payment from Amtrak for their work.107 The Govern-
ment declined to intervene in the qui tam action, but Totten pressed 
forward.108

On March 27, 2001, Totten’s case was derailed when the United 
States District Court for the District of Columbia dismissed the 
qui tam action on the ground that, given Amtrak’s unique legal sta-
tus, the FCA was inapplicable.109 A little more than a year later, the 
United States Court of Appeals for the District of Columbia Circuit 
pushed Totten’s case back on track 110 but made the following omi-
nous pronouncement:

we leave it to the District Court to determine, should 
the issue arise on remand, whether an FCA plaintiff 
may prevail against a defendant who submits a false 
‘claim’ to Amtrak, as that term is defined in [31 U.S.C.] 
§ 3729(c), without evidence that the claim was ever 
submitted (or resubmitted) to the federal government. 
We will not venture to offer an answer to this difficult 
legal question on the record currently before us.111

Upon remand to the District Court, things did not go well for 
Totten. On September 3, 2003, the District Court dismissed Tot-
ten’s amended complaint.112 In doing so, the District Court was 
forced to cross the intersection of 31 U.S.C. §§ 3729(a)(1) and (c). 
Subsection (a)(1) imposed liability upon a person who “knowingly 
presents or causes to be presented, to an officer or employee of the 
United States Government or a member of the Armed Forces of the 
United States a false or fraudulent claim for payment or approval.”113 
But, in subsection (c), Congress had defined “claim” to include “any 
request or demand, whether under a contract or otherwise, for mon-
ey or property which is made to a contractor, grantee, or other recipient 

95.   Id. at § 2. 

96.   S. Rep. No. 99-345, at 21, reprinted in 1986 U.S.C.C.A.N. 5266, 5286 
(1986). 

97.   Act of 1986, at § 6.

98.   Major Fraud Act of 1988, Pub. L. No. 100-700, at § 9, 102 Stat. 4631(1988).

99.   Id. 

100.   134 Cong. Rec. S16704- S16705 (1988)(statement of Senator Grassley).

101.   Id. at S16705.

102.   See Fraud Enforcement and Recovery Act of 2009 (“FERA”), Pub. L. No. 
111-21, 123 Stat. 1617 (2009).

103.   See id. at § 4. 

104.   See S. Rep. No. 111-10, at 2 (2009), reprinted in 2009 U.S.C.C.A.N. 430, 
431 (“Our Nation is in the midst of its most serious economic crisis since the 
Great Depression. … As we learn more and more each day about the causes 
of this debacle, it is clear that unscrupulous mortgage brokers and Wall Street 
financiers were among the contributors to this economic collapse.”).

105.   Id. at 10, 2009 U.S.C.C.A.N. at 438.

106.   See U.S. ex rel. Totten v. Bombardier Corp., 139 F. Supp.2d 50, 50-51 
(D.D.C. 2001), rev’ d, 286 F.3d 542 (D.C. Cir. 2002). See also U.S. ex rel. 
Totten v. Bombardier Corp., 286 F.3d 542, 545 (D.C. Cir. 2002)(“Totten’s 

complaint asserted that these noncompliant toilets were so defective that they 
endangered the health of Amtrak’s passengers and employees.”).

107.   See Totten, 139 F. Supp.2d at 51.

108.   See id. at 50. 

109.   See id. at 52 (“The same provision in Amtrak’s authorizing statute which 
establishes that Amtrak ‘is not a department, agency, or instrumentality of the 
United States Government’ declares that Amtrak ‘shall not be subject to title 
31.’”)(quoting 49 U.S.C. § 24301(a)); id. at 55 (“By sheltering Amtrak from 
the effects of title 31, Congress has prevented Amtrak’s receipt of government 
funds from bringing Amtrak, and its business dealings, within the reach of the 
False Claims Act.”).

110.   See Totten, 286 F.3d at 550 (“In sum, the most natural reading of 49 
U.S.C.A. § 24301(a)(3) would not withdraw FCA protection against alleged 
false claims made by third parties on the extensive sums of federal money in-
vested in Amtrak.”).

111.   Id. at 544.

112.   See U.S. ex rel. Totten v. Bombardier Corp., 2003 WL 22769033 (D.D.C. 
Sept. 3, 2003), aff ’ d, 380 F.3d 488 (D.C. Cir. 2004), cert. denied, 544 U.S. 
1032 (2005).

113.   31 U.S.C. § 3729(a)(1)(2008)(emphasis added).
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if the United States Government provides any portion of the money 
or property which is requested or demanded, or if the Government 
will reimburse such contractor, grantee, or other recipient for any 
portion of the money or property which is requested or demand-
ed.”114 And, when the definition of “claim” was added to the stat-
ute in 1986, the Senate Committee on the Judiciary opined that “a 
false claim is actionable although the claims or false statements were 
made to a party other than the Government, if the payment thereon 
would ultimately result in a loss to the United States.”115 Choos-
ing plain statutory language over legislative history,116 the District 
Court dismissed the amended complaint because there was no al-
legation that the “defendants submitted false claims to the federal 
government or caused Amtrak to submit false claims to the federal 
government.”117

In 2004, Totten traveled back to the Court of Appeals with the 
Government as amicus curiae but to no avail. In a 2-1 decision, the 
D.C. Circuit affirmed the District Court’s ruling.118 With respect to 
the interpretation of 31 U.S.C. § 3729(a)(1), the majority concluded 
that “Totten and the Government offer no plausible explanation for 
how presentment of a claim to Amtrak can satisfy the clear tex-
tual requirement that a claim be presented to a federal officer or 
employee.”119 The majority reasoned that the presentment require-
ment in (a)(1) was not inconsistent with the definition of “claim” in 
subsection (c), since they could be read to mean that liability under 
the FCA attaches when the Government either “provides the funds 
to the grantee upon presentment of a claim to the Government[,]” 
or reimburses the grantee after a claim has been presented to the 
Government.120 In any event, since there was no argument that the 
language in subsection (a)(1) was ambiguous or that a literal reading 
of that subsection would lead to absurd results, the majority con-
cluded that neither subsection (c) nor legislative history could alter 
the requirement of presentment in subsection (a)(1).121 “In the final 
analysis,” said the majority, “we can remain agnostic on the question 
whether Congress intentionally left the presentment requirement in 
section 3729(a)(1) or simply forgot to take it out.”122

The dissent shifted the debate to an analysis of 31 U.S.C. § 
3729(a)(2),123 which imposed liability upon a person who “know-
ingly makes, uses, or causes to be made or used, a false record or 

statement to get a false or fraudulent claim paid or approved by 
the Government[.]”124 Although Totten also had alleged liability 
under this subsection, the majority complained that “[n]one of the 
parties argued that subsection (a)(2) could provide the grounds for 
resolving this case during the six years the case was pending before 
reaching us for oral argument[.]”125 However reluctantly, the major-
ity addressed the issue so as to prove that they rightly decided the 
case.126 While acknowledging that subsection (a)(2) “has no express 
requirement of presentment to an officer or employee of the United 
States Government[,]”127 the majority declared that it was “fairly ob-
vious” that “[t]he intended effect of adding ‘by the Government’ [to 
subsection (a)(2)] at the same time as subsection (c) [was inserted] 
… was [to] refer[] back to the presentment requirement of Section 
3729(a)(1).”128 The dissent countered that the majority’s “divination 
of congressional intent [was] not obvious at all[,]”129 reasoning that 

‘Paid by the Government’ is not a phrase that brings 
‘presented to the Government’ to mind, and there was 
no reason for Congress to employ different language to 
express the same concept.130 

On May 16, 2005, the United States Supreme Court ended Tot-
ten’s journey when it denied his petition for writ of certiorari.131

Allison Engine

The quest to bring fraud to light in the Allison Engine case has 
been even more circuitous and time consuming. In 1995, Roger L. 
Sanders and Roger L. Thacker brought a qui tam action132 against Al-
lison Engine Company, Inc., formerly a division of General Motors 
Corporation (“Allison Engine”), General Tool Company (“General 
Tool”), and Southern Ohio Fabricators, Inc. (“Southern Ohio”).133 
Ten years earlier, the United States Navy had contracted with two 
shipyards to build a new fleet of billion-dollar destroyers, and the 
shipyards subcontracted with Allison Engine to provide ninety gen-
erator sets for the destroyers.134 Allison Engine then subcontracted 
with General Tool to assemble the generator sets, and General Tool 
subcontracted with Southern Ohio to provide bases and enclosures 
for the generator sets.135 The relators, as former employees of General 
Tool, alleged that the defendants violated the FCA by (i) providing 

114.   31 U.S.C. § 3729(c)(2008)(emphasis added).

115.   S. Rep. No. 99-345, at 10, reprinted in 1986 U.S.C.C.A.N. 5266, 5275 
(1986).

116.   See Totten, 2003 WL 22769033, at *2 (“Since the statute’s language is so 
plain … I hesitate to resort to legislative history even though the history sug-
gests a Congressional intent different from the plain language that appears in 
the statute.”).

117.   U.S. ex rel. Totten v. Bombardier Corp., 2003 WL 22769033, at *3 
(D.D.C. Sept. 3, 2003), aff ’ d, 380 F.3d 488 (D.C. Cir. 2004), cert. denied, 544 
U.S. 1032 (2005).

118.   See U.S. ex rel. Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 
2004), cert. denied, 544 U.S. 1032 (2005).

119.   Id. at 492.

120.   Id. at 493 (emphases in original). 

121.   See id. at 494-97. 

122.   Id. at 496. 

123.   See id. at 502-04 (Garland, J., dissenting). 

124.   31 U.S.C. § 3729(a)(2)(2008). 

125.   Totten, 380 F.3d at 497.

126.   See id. at 498 (“now that the dissent insists on putting it on the table, we 
are obliged to explain why the proper resolution of that issue does not undermine 

our reading of (a)(1)[.]”).

127.   Id. at 497. 

128.   U.S. ex rel. Totten v. Bombardier Corp., 380 F.3d 488, 499 (D.C. Cir. 
2004), cert. denied, 544 U.S. 1032 (2005). 

129.   Id. at 507 (Garland, J., dissenting). See also id. (“Without support in the 
statutory text, the court retreats into legislative history – an ironic choice, given 
the court’s protestations in the early pages of its opinion.”). 

130.   Id. (Garland, J., dissenting).

131.   See U.S. ex rel. Totten v. Bombardier Corp., 544 U.S. 1032 (2005).

132.   Actually, two cases were brought. For clarity, the relators referred to the 
two actions as the “Quality Case” and the “Pricing Case.” See U.S. ex rel. Sand-
ers v. Allison Engine Co., Inc., 471 F.3d 610, 613 (6th Cir. 2006), rev’ d, 553 
U.S. 662 (2008). For present purposes, however, only the so-called “Quality 
Case” is relevant. In the “Pricing Case,” the summary judgment granted in the 
defendants’ favor was upheld on appeal. See U.S. ex rel. Sanders v. Allison En-
gine Co., 364 F. Supp.2d 710 (S.D. Ohio 2003), aff ’ d, 471 F.3d 610 (6th Cir. 
2006), rev’ d on other grounds by, 553 U.S. 662 (2008). 

133.   See Allison Engine Co., Inc., 471 F.3d at 612-13.

134.   See Allison Engine Co., Inc. v. U.S. ex rel. Sanders, 553 U.S. 662, 665-66 
(2008).

135.   See id. at 666.
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defective generator sets, (ii) failing to conduct certain quality in-
spections, (iii) using welders who did not meet the requisite stan-
dards, and (iv) falsely certifying that the generator sets had been 
built to the requisite specifications.136 On December 31, 1998, the 
Government declined to intervene in the qui tam action.137

Eventually, on February 1, 2005, a jury trial commenced in the 
United States District Court for the Southern District of Ohio.138 
In summary: 

relators spent five weeks presenting evidence of the 
various defects. Relators introduced evidence that all 
of the money used to pay the relevant prime contracts 
and subcontracts, including all the money paid to the 
defendants, came from the government. Relators also 
introduced into evidence hundreds of invoices remit-
ted for payment by the subcontractors (i.e., Allison to 
the shipyards, [General Tool] to Allison, and [South-
ern Ohio] to [General Tool]). Relators did not, how-
ever, present any evidence that the subcontractors or 
the shipyards ever presented any false or fraudulent 
claim directly to the United States or the Navy for pay-
ment.139

After dedicating more than a month to the relators’ case-in-chief, 
the jury were told that they would not get the opportunity to render 
a verdict—the judge decided that the defendants should prevail.140 

Upon the defendants’ motions for judgment as a matter of law, 
the District Court concluded that the relators failed to satisfy the 
requirements of 31 U.S.C. §§ 3729(a)(1), (2) and (3).141 As for li-
ability under subsection (a)(1), it was undisputed that a presentment 
requirement existed.142 Persuaded mostly by the “detailed analy-
sis” of the FCA in the aforementioned Totten decision, the court 
also ruled that subsection (a)(2) “requires a showing that a false or 
fraudulent claim has been presented to an officer or employee of 
the Government.”143 Finally, and almost as an after-thought, the 
court addressed subsection (a)(3), which imposed liability upon 
a person who “conspires to defraud the Government by getting a 
false or fraudulent claim allowed or paid[.]”144 With sparse analyti-
cal reasoning, the court decided that subsection (a)(3) “requires a 
false or fraudulent claim[, and] … [s]ince Relators have not shown 
that there has been a false or fraudulent claim in this case, Relators’ 
claim with regard to Section 3729(a)(3) must fail.”145

The United States Court of Appeals for the Sixth Circuit reversed 

the District Court in a split decision146 interpreting section 3729 as 
follows:

The plain language of the FCA states that actual pre-
sentment of a claim to the government is required 
under one, but not all, of the statute’s sections. Only 
subsection (a)(1) of the statute makes any mention of 
presenting a claim to the government or Armed Forces. 
Subsections (a)(2) and (a)(3), which are separate bases 
for liability, contain no such presentment language. … 
The definition of ‘claim’ in part (c) further supports 
the reading that presentment is not required under all 
sections of the statute.147 

The dissenting justice, however, read subsections (a)(2) and (a)
(3) as implicitly “creating a causal connection between the claim 
and the payment[,]” which “presupposes that the claim has been 
presented to the government as a request for that payment.”148 In 
retort, the majority agreed that a causal connection must be shown 
because of the statute’s “use of the word ‘get[,]’” but disagreed that 
this somehow created a presentment requirement.149 In the end, the 
majority concluded that “[t]he jury should have been allowed to de-
cide whether the subcontractors violated subsections (a)(2) and/or 
(a)(3)[.]”150

The United States Supreme Court “granted certiorari to resolve 
the conflict over the proper interpretation of §§ 3729(a)(2) and 
(3).”151 The Supreme Court agreed with the assessment that a pre-
sentment requirement was not to be found in either subsection (a)
(2) or (3), simply reasoning that: 

The inclusion of an express presentment requirement 
in subsection (a)(1), combined with the absence of any-
thing similar in subsection (a)(2), suggests that Con-
gress did not intend to include a presentment require-
ment in subsection (a)(2).152 

Likewise, under subsection (a)(3), the Court ruled that “[i]t is not 
necessary to show that the conspirators intended the false record or 
statement to be presented directly to the Government[.]”153

Nonetheless, according to the Court, the Sixth Circuit, the Gov-
ernment and the relators all had overlooked the requirement for spe-
cific intent in both subsections (a)(2) and (3). Parsing subsection (a)
(2), the Court instructed that the infinitive “‘[t]o get’ denotes pur-
pose[,]” and that the phrase “‘paid … by the Government’ is not the 
same as getting a false or fraudulent claim paid using ‘government 

136.   See id. at 666-67.

137.   See Notice by USA of Election to Decline Intervention, U.S. ex rel. Sand-
ers v. Allison Engine Co., No. 95-CV-970 (S.D. Ohio), at Docket No. 26. 

138.   See Minute Entry for Proceedings Held Before Judge Thomas M. Rose, 
U.S. ex rel. Sanders v. Allison Engine Co., No. 95-CV-970 (S.D. Ohio), at 
Docket No. 625. 

139.   Allison Engine, 471 F.3d at 613. 

140.   See U.S. ex rel. Sanders v. Allison Engine Co., 2005 WL 713569 (S.D. 
Ohio Mar. 11, 2005), rev’ d, 471 F.3d 610 (6th Cir. 2006), rev’ d, 553 U.S. 662 
(2008). 

141.   See id. at *11.

142.   See id. at *2. 

143.   Id. at *4 & *10. 

144.   31 U.S.C. § 3729(a)(3)(2008).

145.   U.S. ex rel. Sanders v. Allison Engine Co., 2005 WL 713569, at *11 (S.D. 
Ohio Mar. 11, 2005), rev’ d, 471 F.3d 610 (6th Cir. 2006), rev’ d, 553 U.S. 662 
(2008).

146.   See U.S. ex rel. Sanders v. Allison Engine Co., Inc., 471 F.3d 610 (6th Cir. 
2006), rev’ d, 553 U.S. 662 (2008).

147.   Id. at 614-15. 

148.   Id. at 627 (Batchelder, J., dissenting). See also id. at 628 (Batchelder, J., 
dissenting)(“Section (a)(3) addresses conspiracy, but I believe the previous anal-
ysis would apply as well to its particular language, which also creates an implicit 
causal connection between the claim and the government payment.”).

149.   Id. at 621. See also 31 U.S.C. § 3729(a)(2)(2008)(liability imposed on any 
person who “knowingly makes, uses, or causes to be made or used, a false record 
or statement to get a false or fraudulent claim paid or approved by the Govern-
ment[.]”)(emphasis added); 31 U.S.C. § 3729(a)(3)(2008)(liability imposed 
on any person who “conspires to defraud the Government by getting a false or 
fraudulent claim allowed or paid[.]”)(emphasis added).

150.   Id. at 623. 

151.   Allison Engine Co., Inc. v. U.S. ex rel. Sanders, 553 U.S. 662, 668 (2008). 

152.   Id. at 671.

153.   Id. at 673.
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funds.’”154 Hence, “[u]nder § 3729(a)(2), a defendant must intend 
that the Government itself pay the claim.”155 The Court further dis-
pelled any notion that the definition of “claim” in § 3729(c) altered 
the meaning of § 3729(a)(2).156 The Court exemplified its holding 
as follows: 

A subcontractor violates § 3729(a)(2) if the subcontrac-
tor submits a false statement to the prime contractor 
intending for the statement to be used by the prime 
contractor to get the Government to pay the claim. If a 
subcontractor or another defendant makes a false state-
ment to a private entity and does not intend the Gov-
ernment to rely on that false statement as a condition of 
payment, the statement is not made with the purpose 
of inducing payment of a false claim “by the Govern-
ment.” In such a situation, the direct link between the 
false statement and the Government’s decision to pay 
or approve a false claim is too attenuated to establish 
liability.157

Turning its attention to subsection (a)(3), the Court held:
Where the conduct that the conspirators are alleged to 
have agreed upon involved the making of a false record 
or statement, it must be shown that the conspirators 
had the purpose of “getting” the false record or state-
ment to bring about the Government’s payment of a 
false or fraudulent claim. It is not necessary to show 
that the conspirators intended the false record or state-
ment to be presented directly to the Government, but 
it must be established that they agreed that the false 
record or statement would have a material effect on the 
Government’s decision to pay the false or fraudulent 
claim.158

Thus, the Court vacated the Sixth Circuit’s judgment and remanded 
the matter for further proceedings.159 As of the date of this article—
some seventeen years after Allison Engine was put in motion—the 
case continues to chug along.160 

Congress’s Clarifications and Corrections

Section 4 of FERA—suitably entitled, “Clarifications To The 
False Claims Act To Reflect The Original Intent Of The Law”—
was the brain child of Senator Grassley.161 It should be recalled that 
Senator Grassley also introduced the bill giving rise to the 1986 
amendments to the False Claims Act,162 and, “as author of this legis-
lation,” he declared that the recent judicial decisions interpreting the 
law were “contrary to the spirit and the intent of the 1986 amend-
ments.”163 Of course, in fairness to the judiciary and with reverence 
to the distinct branches of Government, it is not the role of courts 
“to rescue Congress from its drafting errors, and to provide for what 
[they] might think, perhaps along with some Members of Congress, 
is the preferred result.”164 Instead, “[i]f Congress enacted into law 
something different from what it intended, then it should amend 
the statute to conform it to its intent.”165 Congress did just that with 
FERA’s enactment, and the following pertinent amendments to 
conform the FCA to Congress’s original intent.

31 U.S.C. § 3729(a)166 - The liability provisions

First, Congress eradicated the presentment requirement that the 
Totten court and its progeny had read into the statute.167 To do so, 
Congress deleted the words, “to an officer or employee of the United 
States Government or a member of the Armed Forces of the United 
States[,]” from the initial liability subsection of section 3729.168 As 
the Senate Committee on the Judiciary explained:

By removing the offending language from section 
3729(a)(1), … the bill clarifies that direct presentment 
is not required for liability to attach. This is consistent 
with the intent of Congress in amending the definition 
of ‘claim’ in the 1986 amendments[.]169

Next, Congress superseded the Supreme Court’s decision in Al-
lison Engine that both the second and third subsections of section 
3729 contained specific intent requirements.170 As for former subsec-
tion (a)(2), the infinitive “to get” was replaced with the words “mate-
rial to[,]” and the words “paid or approved by the Government” were 
simply removed.171 For further clarification, Congress specifically 

154.   Id. at 668-69. See supra note 148 and accompanying text.

155.   Id. at 669. 

156.   Allison Engine Co., Inc. v. U.S. ex rel. Sanders, 553 U.S. 662, 670 (2008)
(“Under § 3729(c)’s definition of ‘claim,’ a request or demand may constitute a 
‘claim’ even if the request is not made directly to the Government, but under § 
3729(a)(2) it is still necessary for the defendant to intend that a claim be ‘paid 
… by the Government’ and not by another entity.”).

157.   Id. at 671-72. 

158.   Id. at 672-73. See supra note 148 and accompanying text.

159.   Id. at 673.

160.   On October 27, 2009, following remand of the case from the Sixth Cir-
cuit, the District Court issued an order declaring that FERA either does not ap-
ply retroactively to the Allison Engine case or it violates the Ex Post Facto Clause 
of the United States Constitution. See U.S. ex rel. Sanders v. Allison Engine Co., 
Inc., 667 F. Supp.2d 747 (S.D. Ohio 2009). Appeals from that order are pend-
ing in the Sixth Circuit. See U.S. ex rel. Sanders v. Allison Engine Co., Inc., Nos. 
10-3818 & 10-3821 (6th Cir.).

161.   As the Senate Committee on the Judiciary acknowledged, “The provisions 
in Section 4 were drawn, in significant part, from the Committee’s previous 
work on S. 2041, the False Claims Act of 2008, in the 110th Congress. … The 
Committee feels that the report to S. 2041, S. Rpt. 110-507, should be read as 
a complement to this report due to a number of similar changes contained in S. 
386.” S. Rep. No. 111-10, at 10 n.2, reprinted in 2009 U.S.C.C.A.N. 430, 438 

n.2 (2009). S. 2041 was introduced by Senator Grassley. See S. Rep. No. 110-
507, at 9 (2008); 153 Cong. Rec. S11506 (2007).

162.   See supra note 69 and accompanying text. See also 155 Cong. Rec. S4737 
(2009)(statement of Senator Grassley)(“Back in 1986, I authored major revi-
sions to the False Claims Act and did that so we could fight fraud[.]”).

163.   153 Cong. Rec. S11506 (2007). See also 155 Cong. Rec. S4737 (2009)
(statement of Senator Grassley)(“in recent years, litigation fueled by powerful 
Government defense and health care contractors has created legal loopholes that 
threaten the application of this powerful tool that has brought in billions of 
dollars.”).

164.   United States v. Granderson, 511 U.S. 39, 68 (1994)(Kennedy, J., concur-
ring). Accord Lamie v. U.S. Trustee, 540 U.S. 526, 542 (2004). 

165.   Lamie, 540 U.S. at 542. 

166.   It should be noted initially that Congress also restructured section 3729. 
As such, former subsections (a)(1) through (7) are now subsections (a)(1)(A) 
through (G), respectively. See 31 U.S.C. § 3729 (2009). 

167.   See supra notes 107-132 and accompanying text.

168.   Compare 31 U.S.C. § 3729(a)(1)(2008), with 31 U.S.C. § 3729(a)(1)(A)
(2009).

169.   S. Rep. No. 111-10, at 11, reprinted in 2009 U.S.C.C.A.N. 430, 439 
(2009). 

170.   See supra notes 133-161 and accompanying text. 

171.   Compare 31 U.S.C. § 3729(a)(2)(2008), with 31 U.S.C. § 3729(a)(1)(B)
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defined “material” as “having a natural tendency to influence, or be 
capable of influencing, the payment or receipt of money or proper-
ty.”172 The revisions to former subsection (a)(3) were more extensive. 
Congress replaced the words “defraud the Government by getting a 
false or fraudulent claim allowed or paid” with the words “commit 
a violation of subparagraph (A), (B), (D), (E), (F), or (G)[.]”173 “As 
a result, the provision now just extends the FCA liability to those 
who conspire to commit a violation of any substantive section of 
3729(a).”174 

Congress also amended former subsection (a)(4), which had im-
posed liability upon any person who:

has possession, custody, or control of property or 
money used, or to be used, by the Government and, 
intending to defraud the Government or willfully to 
conceal the property, delivers, or causes to be delivered, 
less property than the amount for which the person 
receives a certificate or receipt[.]175

Congress had not touched this subsection since enactment in 1863, 
and the “archaic language” contained therein “made recoveries un-
der a conversion theory contingent upon the individual receiving an 
actual receipt for the property.”176 To modernize and strengthen the 
statute, Congress retired the old language (i.e., “property than the 
amount for which the person receives a certificate or receipt”), and 
employed in its place the words “than all of that money or prop-
erty.”177 Beyond that, however, Congress eliminated the burden of 
proving that a defendant converted Government property “intend-
ing to defraud the Government or willfully to conceal the prop-
erty[.]”178 Now, a plaintiff need only show that a defendant acted 
“knowingly.”179

Further, Congress altered the final liability subsection, which is 
commonly known as the “reverse false claim provision.”180 The pri-
mary need for amending this subsection was an observed discrepancy 
between so-called reverse false claims and affirmative false claims.181 
As the Department of Justice put it: “[w]hile the affirmative FCA 

provisions … imposed liability even in the absence of any false state-
ment or record, there [was] no analogue in the reverse false claims 
context.”182 Congress closed this loophole by expanding the end of 
the reverse false claim provision to reach anyone who “knowingly 
conceals or knowingly and improperly avoids or decreases an obliga-
tion to pay or transmit money or property to the Government[.]”183 
Additionally, addressing attempts to read an intent requirement into 
the reverse false claims provision (i.e., as requiring proof that a de-
fendant made or used false records or statements with the intent “to 
conceal, avoid, or decrease” an obligation),184 Congress replaced the 
troublesome infinitives with the words “material to”.185 In addition, 
given the “confusion among courts that ha[d] developed conflict-
ing definitions of the term ‘obligation’ in Section 3729(a)(7)[,]”186 
Congress inserted its own definition of “obligation.”187 Congress 
declared that, under the FCA, an “obligation” meant “an estab-
lished duty, whether or not fixed, arising from an express or implied 
contractual, grantor-grantee, or licensor-licensee relationship, from 
a fee-based or similar relationship, from statute or regulation, or 
from the retention of an overpayment[.]”188 Highlighting one salient 
feature of this amendment, the Senate Committee on the Judiciary 
observed: 

This new definition will be useful to prevent Govern-
ment contractors and others who receive money from 
the Government incrementally based upon cost esti-
mates from retaining any Government money that is 
overpaid during the estimate process. Thus, the viola-
tion of the FCA for receiving an overpayment may oc-
cur once an overpayment is knowingly and improperly 
retained, without notice to the Government about the 
overpayment.189

Finally, Congress redefined the term “claim.” Now, a “claim” 
under the FCA “means any request or demand, whether under a 
contract or otherwise, for money or property and whether or not the 
United States has title to the money or property, that … is presented 

(2009).

172.   FERA, at § 4(a)(2). See 31 U.S.C. § 3729(b)(4)(2009). 

173.   Compare 31 U.S.C. § 3729(a)(3)(2008), with 31 U.S.C. § 3729(a)(1)(C)
(2009).

174.   S. Rep. No. 111-10, at 12, reprinted in 2009 U.S.C.C.A.N. 430, 440 
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175.   31 U.S.C. § 3729(a)(4)(2008). 

176.   S. Rep. No. 111-10, at 13, reprinted in 2009 U.S.C.C.A.N. 430, 441 
(2009).

177.   Compare 31 U.S.C. § 3729(a)(4)(2008), with 31 U.S.C. § 3729(a)(1)(D)
(2009).

178.   31 U.S.C. § 3729(a)(4)(2008). 

179.   FERA, at § 4(a)(1). See 31 U.S.C. § 3729(a)(1)(D)(2009). While FERA 
made structural changes to the subsection containing the definition of “know-
ing” and “knowingly,” compare 31 U.S.C. § 3729(b)(2008), with 31 U.S.C. § 
3729(b)(1)(2009), it did not alter the definition that Congress adopted in 1986. 
See supra note 92. 

180.   See S. Rep. No. 111-10, at 13-14, reprinted in 2009 U.S.C.C.A.N. 430, 
441 (2009)(“This provision is commonly referred to as creating ‘reverse’ false 
claims liability because it is designed to cover Government money or property 
that is knowingly retained by a person even though they have no right to it.”).

181.   See id. 

182.   Appendix to Acting Assistant Attorney General M. Faith Burton’s letter 

to Senator Patrick J. Leahy, (Apr. 1, 2009) (“Burton Letter”), at 3, available 
at www.justice.gov/ola/views-letters/111-1/040109-s386-fraud-enforcement-
recovery-act.pdf (visited Nov. 28, 2011). 

183.   FERA, at § 4(a)(1). See 31 U.S.C. § 3729(a)(1)(G)(2009). 

184.   The Department of Justice reported that “defendants ha[d] attempted 
to expand the rationale of Allison Engine to other provisions of the FCA that 
were not even addressed in the decision[,]” and, therefore, the Department of 
Justice was in favor of amending the reverse false claims provision “to require 
only a ‘material’ connection between the defendant’s use of a false statement or 
record, and the submission of [a] … reverse false claim.” Appendix to Burton 
Letter, at 2.

185.   Compare 31 U.S.C. § 3729(a)(7)(2008)(“knowingly makes, uses, or causes 
to be made or used, a false record or statement to conceal, avoid, or decrease an 
obligation to pay or transmit money or property to the Government[.]”)(em-
phasis added), with 31 U.S.C. § 3729(a)(1)(G)(2009)(“knowingly makes, uses, 
or causes to be made or used, a false record or statement material to an obligation 
to pay or transmit money or property to the Government, or knowingly con-
ceals or knowingly and improperly avoids or decreases an obligation to pay or 
transmit money or property to the Government[.]”)(emphasis added).

186.   See S. Rep. No. 111-10, at 14, reprinted in 2009 U.S.C.C.A.N. 430, 441 
(2009).

187.   FERA, at § 4(a)(2). See 31 U.S.C. § 3729(b)(3)(2009).

188.   Id. 

189.   S. Rep. No. 111-10, at 15, reprinted in 2009 U.S.C.C.A.N. 430, 442 
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to an officer, employee, or agent of the United States[.]”190 Moreover, 
a “claim” also includes any such request or demand that:

is made to a contractor, grantee, or other recipient, if 
the money or property is to be spent or used on the 
Government’s behalf or to advance a Government pro-
gram or interest, and if the United States Government

(I) provides or has provided any portion of the money 
or property requested or demanded; or 

(II) will reimburse such contractor, grantee, or other 
recipient for any portion of the money or property 
which is requested or demanded[.]191

Explicitly excluded from the definition of “claim” are those “re-
quests or demands for money or property that the Government has 
paid to an individual as compensation for Federal employment or 
as an income subsidy with no restrictions on that individual’s use of 
the money or property.”192

31 U.S.C. § 3730(h) – The anti-retaliation provisions

When Congress created the anti-retaliation provision in 1986, it 
advised that the term “employee” should be interpreted as being “all-
inclusive.”193 For example, “[t]emporary, blacklisted or discharged 
workers should be considered ‘employees’ for purposes of this act.”194 
Yet, over time, Congress witnessed certain courts adopting a more 
circumscribed view.

While this provision was designed to protect employees 
from employer retaliation, over the past 20 years courts 
have limited this protection through various decisions 
narrowly interpreting the definition of “employee” and 
thus leaving contractors and subcontractors open to re-
taliation. For example, the Third and Fourth Circuits 
have held that an independent contractor is not pro-
tected under section 3730(h).195

Consequently, as part of FERA, Congress amended section 
3730(h) by including the terms “contractor, or agent” and remov-
ing the phrase “by his or her employer[.]”196 The Senate Judiciary 
Committee thought it was necessary “to assist individuals who are 
not technically employees within the typical employer-employee re-
lationship,” and described the amendment as “a vitally important 
clarification that respects the spirit and intent of the 1986 Amend-
ments[.]”197 

Through FERA, Congress made one other substantive change 

to the anti-retaliation provision of the statute. Whereas the origi-
nal statute provided relief from retaliation for engaging in “lawful 
acts done by the employee on behalf of the employee or others in 
furtherance of an action under this section, including investigation 
for, initiation of, testimony for, or assistance in an action filed or 
to be filed under this section[,]”198 the amended law provided relief 
from retaliation for engaging in “lawful acts done by the employee, 
contractor, or agent on behalf of the employee, contractor, or agent 
or associated others in furtherance of an action under this section 
or other efforts to stop 1 or more violations of this subchapter.”199 

31 U.S.C. § 3731 – The intervention provisions

Since 1943, the FCA has explicitly permitted the Government 
to intervene and take control of qui tam actions. Until FERA was 
enacted, however, the statute was “silent on the question of whether 
the United States may amend a qui tam plaintiff’s complaint or file 
its own complaint upon intervention in a qui tam case subject to the 
same rules that allow ‘relation back’ of amended complaints as if 
it were the Government’s own complaint.”200 This statutory silence 
bred judicial confusion. As the United States District Court for the 
District of Massachusetts summarized:

The Second Circuit[201], the only federal court of ap-
peals to decide the issue, has held that a claim brought 
outside the statutory limitations period cannot relate 
back to a complaint never served on the defendant … 
. By contrast, numerous district courts have held that 
relation back does apply to qui tam suits, including one 
in this jurisdiction[202].203

To dispel this confusion and to prevent the danger of forcing 
the Government “to forego a complete and thorough investiga-
tion of the merits of a qui tam relators’ allegations[,]”204 Congress 
added subsection (c) to section 3731.205 This new provision clari-
fied that the Government may file its own complaint in intervention 
or amend the relator’s complaint.206 In addition, Congress declared 
that “any such Government pleading shall relate back to the filing 
date of the complaint of the person who originally brought the ac-
tion, to the extent that the claim of the Government arises out of the 
conduct, transactions, or occurrences set forth, or attempted to be 
set forth, in the prior complaint of that person.”207

31 U.S.C. § 3733 – The CID provisions

Finally, FERA made changes to the FCA to encourage the use 
of civil investigative demands or CIDs.208 The Senate Committee 

(2009). 
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193.   S. Rep. No. 99-345, at 34, reprinted in, 1986 U.S.C.C.A.N. 5266, 5299 
(1986).
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195.   S. Rep. No. 110-507, at 26 (2008), citing U.S. ex rel. Watson v. Con-
necticut Gen. Life Ins., 87 Fed. Appx. 257, 2004 WL 234970 (3d Cir. Jan. 16, 
2004); Vessell v. DPS Assocs. of Charleston, Inc., 148 F.3d 407 (4th Cir. 1998).

196.   See FERA, at § 4(d). Compare 31 U.S.C. § 3730(h)(2008), with 31 U.S.C. 
§ 3730(h)(1) and (2)(2009). 

197.   S. Rep. No. 110-507, at 27 (2008).

198.   31 U.S.C. § 3730(h)(2008). 

199.   FERA, at § 4(d). 

200.   S. Rep. No. 110-507, at 28 (2008).

201.   See United States v. The Baylor Univ. Med. Ctr., 469 F.3d 263, 268-70 
(2d Cir. 2006).

202.   See In re Pharm. Indus. Average Wholesale Price Litig., 498 F. Supp.2d 
389, 396-99 (D. Mass. 2007). See also U.S. ex rel. Ven-A-Care v. Actavis Mid 
Atlantic LLC, 659 F. Supp.2d 262, 272 (D. Mass. 2009)(“This Court has al-
ready held in this MDL that pursuant to Fed.R.Civ.P. 15(c)(1)(A) an amended 
complaint filed by the government relates back to the relator’s original qui tam 
complaint.”).

203.   U.S. ex rel. Deering v. Physiotherapy Assoc., Inc., 601 F. Supp.2d 368, 
375 (D. Mass. 2009). 

204.   S. Rep. No. 110-507, at 28 (2008).

205.   See FERA, at § 4(b)(3).

206.   Id. 

207.   Id. 

208.   See FERA, at § 4(c). 
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on the Judiciary recognized that CIDs were “seldom-used” because 
(i) the statute prohibited the Attorney General from delegating the 
authority to issue CIDs, and (ii) “the Department of Justice [had] 
interpreted the CID statute to prohibit discussions of information 
obtained from CIDs with qui tam relators.”209 Congress removed 
both of these obstacles. Subsection (a) of section 3733 now plainly 
states that “[t]he Attorney General may delegate the authority to is-
sue civil investigative demands under this subsection.”210 With equal 
clarity, Congress added the following:

 Any information obtained by the Attorney General or 
a designee of the Attorney General under this section 
may be shared with any qui tam relator if the Attorney 
General or designee determine it is necessary as part of 
any false claims act investigation.211

IV. The Patient Protection and Affordable Care Act
On March 23, 2010, President Obama signed the Patient Protec-

tion and Affordable Care Act (“PPACA”) into law.212 The PPACA (as 
amended by the Health Care and Education Reconciliation Act of 
2010213) is widely known for the dramatic and controversial changes 
that it made to our healthcare system,214 but it also significantly af-
fected the FCA. For present purposes, only the changes to 31 U.S.C. 
§ 3730 will be highlighted.

31 U.S.C. § 3730(e) – The public disclosure bar

In 2008, the Senate Committee on the Judiciary observed:
Despite the Committee’s belief that the public disclo-
sure bar and original source statutory provisions were 
clear when passed in 1986, many courts have inter-
preted these provisions to create ambiguities and have 
issued opinions contrary to the intent outlined in the 
1986 Committee report. The result of these interpre-
tations has been significant litigations, delays in set-
tling FCA cases with clear violations of the law, and, 
regrettably, the dismissal and presumptive barring of 
meritorious claims brought by qui tam relators. These 
decisions have created a chilling effect on relators com-
ing forward with claims because certain types of cases 

cannot survive dismissal.215

It was not until 2010, however, that Congress was able to agree 
on how to clarify and correct section 3730(e). Through PPACA, a 
quartet of changes was made to the public disclosure bar in light 
of the various judicial interpretations. First, Congress declared that 
the public disclosure bar no longer deprives courts of jurisdiction, 
and it granted the Government the right to prevent the dismissal of 
a qui tam complaint pursuant to the public disclosure bar.216 Sec-
ond, Congress clarified that the public disclosure bar does not apply 
to the disclosure of allegations or transactions made in state or lo-
cal government hearings, reports, audits or investigations.217 Third, 
rather than barring qui tam actions that were “based upon” publicly 
disclosed information, the PPACA lowered the bar to apply only to 
those actions in which “substantially the same allegations or trans-
actions as alleged in the action or claim were publicly disclosed.”218 
Finally, PPACA greatly watered down the burden of qualifying 
under the “original source” exception to the public disclosure bar. 
Now, an “original source” means “an individual who either (i) prior 
to a public disclosure under subsection (e)(4)(a) of Section 3730, 
has voluntarily disclosed to the Government the information on 
which allegations or transactions in a claim are based, or (2) who 
has knowledge that is independent of and materially adds to the 
publicly disclosed allegations or transactions, and who has volun-
tarily provided the information to the Government before filing an 
action under this section.”219

V. The Dodd-Frank Wall Street Reform and Consumer 
Protection Act

Additional modifications to the FCA were accomplished through 
the Dodd-Frank Wall Street Reform and Consumer Protection Act 
(“Dodd-Frank Act”), which President Obama signed into law on 
July 21, 2010.220 

31 U.S.C. § 3730(h) – The anti-retaliation provisions

Again tinkering with section 3730(h), Congress struck the words 
“or agent on behalf of the employee, contractor, or agent or associ-
ated others in furtherance of other efforts to stop 1 or more viola-
tions of this subchapter[,]” and inserted “agent or associated others 

209.   S. Rep. No. 110-507, at 29 (2008). 

210.   31 U.S.C. § 3733(a)(1)(2009).

211.   Id.

212.   Pub. L. No. 111-148, 124 Stat. 119.

213.   Pub. L. No. 111-152, 124 Stat. 1029.

214.   In August, 2011, the Eleventh Circuit Court of Appeals affirmed a ruling 
that a portion of the PPACA was unconstitutional, but held that the offending 
provisions were severable from the remainder of the Act. See Fla. ex rel. Atty. 
Gen. v. U.S. Dept. of Health & Human Servs., 648 F.3d 1235, 1320-28 (11th 
Cir. 2011). In November, 2011, the United States Supreme Court granted peti-
tions for certiorari. See National Fed’n of Indep. Bus. v. Sebelius, 132 S.Ct. 603 
(2011); Department of Heath & Human Servs. v. Florida, 132 S.Ct. 604 (2011); 
Florida v. Department of Health & Human Servs., 132 S.Ct. 603 (2011).

215.   S. Rep. No. 110-507, at 22.

216.   PPACA, at § 10104(j)(2). Compare 31 U.S.C. § 3730(e)(4)(A)(2009)
(“No court shall have jurisdiction over an action under this section based upon 
the public disclosure of allegations or transactions. . . .”), with 31 U.S.C. § 
3730(e)(4)(A)(2010)(“The court shall dismiss an action or claim under this 
section, unless opposed by the Government, if substantially the same allegations 
or transactions as alleged in the action or claim were publicly disclosed[.]”).

217.   PPACA, at § 10104(j)(2). Compare 31 U.S.C. § 3730(e)(4)(A)(2009)

(court has no jurisdiction over an action based on “the public disclosure of al-
legations or transactions in a criminal, civil, or administrative hearing, in a con-
gressional, administrative, or Government Accounting Office report, hearing, 
audit, or investigation, or from the news media. . . .”), with 31 U.S.C. § 3730(e)
(4)(A)(2010)(court shall dismiss an action if “substantially the same allegations 
or transactions as alleged in the action or claim were publicly disclosed – (i) in 
a Federal criminal, civil, or administrative hearing in which the Government or 
its agent is a party; (ii) in a congressional, Government Accountability Office, 
or other Federal report, hearing, audit, or investigation; or (iii) from the news 
media[.]”).

218.   PPACA, at § 10104(j)(2). Compare 31 U.S.C. § 3730(e)(4)(A)(2009)(“No 
court shall have jurisdiction over an action under this section based upon the 
public disclosure of allegations or transactions. . . .”)(emphasis added), with 
31 U.S.C. § 3730(e)(4)(A)(2010)(“The court shall dismiss an action or claim 
under this section, unless opposed by the Government, if substantially the same 
allegations or transactions as alleged in the action or claim were publicly disclosed[.])
(emphasis added).

219.   PPACA, at § 10104(j)(2). Compare 31 U.S.C. § 3730(e)(4)(B)(2009)
(“‘original source’ means an individual who has direct and independent knowl-
edge of the information on which the allegations are based and has voluntarily 
provided the information to the Government before filing an action under this 
section which is based on the information.”).

220.   Pub. L. No. 111-203, 124 Stat. 1376. 
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in furtherance of an action under this section or other efforts to 
stop 1 or more violations of this subchapter.”221 Congress also fi-
nally resolved the nagging question of which statute of limitations 
period should be applied to retaliation claims brought under section 
3730.222 By adding subsection (h)(3) to section 3730, it was made 
unmistakably clear that retaliation claims under the FCA would be 
subject to a three-year statute of limitations period.223 

VI. The Massachusetts False Claims Act
Just as the FCA was adopted and amended in the midst of seri-

ous crises, it is unsurprising that the bills giving rise to the MFCA 
were introduced during the construction of what has been deemed 
“the largest, most complex, and technologically challenging high-
way project in the history of the United States.”224 In this era, cries 
of fraud, mismanagement and waste attending the Central Artery/
Tunnel Project, better known as the Big Dig, came from all corners 
of the country. It is true that the Massachusetts attorney general had 
a false claims law at his disposal at the time,225 but that statute was 
not nearly as powerful and effective as the FCA, especially because 
it did not contain a qui tam provision. Notwithstanding the acute 
need for bold and decisive action, the MFCA entered the statutory 
world not with a lion’s roar, but with something more akin to a 
whimper. 

Oddly enough, the MFCA’s lineage can be traced back to a 1997 
House Bill that had absolutely nothing to do with fighting fraud; 

the bill was entitled, “An act creating a state revolving loan fund for 
drinking water.”226 After flowing through the Joint Committee on 
Natural Resources and Agriculture, the House Committee on Long-
Term Debt and Capital Expenditures and the House Committee on 
Ways and Means, the drinking water bill finally emerged redrafted 
as House Bill 5114.227 On November 24, 1997, upon making its 
way to the Senate, the bill was referred to the Senate Committee 
on Ways and Means.228 Then, on March 25, 1998, Senator Cheryl 
Jacques reported the following on behalf of the Senate Committee 
on Ways and Means:

The committee on Ways and Means, to whom was 
committed the House Bill relative to the creation of a 
revolving trust fund to aid in the financing of drinking 
water projects (House, No. 5114), reports, in part, ‘An 
Act relative to false claims’ (Senate, No. 2150).229

The false claims law proposed by the Senate Committee on Ways 
and Means in 1998, though clearly modeled on the FCA, was by no 
means an exact replica. Most significant were the differences in the 
liability provisions. As if anticipating the judicial decisions in Totten 
and Allison Engine,230 the Senate Committee on Ways and Means’s 
proposal did not incorporate the so-called presentment requirement 
found in the first liability provision of the FCA,231 and it replaced 
the “to get” language that was later interpreted as creating a specific 
intent requirement in the FCA’s second liability section.232 The pro-
posed false claims law also added two bases of liability not found in 

221.   Dodd-Frank Act, at § 1079A(c)(1). Compare 31 U.S.C. 3730(h)(1)(2009)
(providing relief from retaliation for engaging in “lawful acts done by the em-
ployee, contractor, or agent on behalf of the employee, contractor, or agent or 
associated others in furtherance of other efforts to stop 1 or more violations of 
this subchapter.”), with 31 U.S.C. 3730(h)(1)(2010)(providing relief from re-
taliation for engaging in “lawful acts done by the employee, contractor, agent or 
associated others in furtherance of an action under this section or other efforts 
to stop 1 or more violations of this subchapter.”).

222.   See generally S. Rep. No. 110-507, at 27-28 (2008)(describing the confu-
sion surrounding the statute of limitations question, which culminated in the 
Supreme Court’s decision in Graham County Soil & Water Conservation Dist. 
v. U.S. ex rel. Wilson. 545 U.S. 409 (2005)).

223.   Dodd-Frank Act, at § 1079A(c)(2). See 31 U.S.C. § 3730(h)(3)(2009). 

224.   Massachusetts Department of Transportation, Highway Division website, 
www.massdot.state.ma.us/highway/TheBigDig.aspx (visited Nov. 28, 2011).

225.   See St.1980, c. 531, § 1. In full, that statute read:

Any person who shall make or cause to be made, or present or cause 
to be presented, for payment or approval, to or by any employee, de-
partment, agency, or public instrumentality of the commonwealth, 
or any political subdivision thereof, any claim upon or against any 
department, agency, public instrumentality of the commonwealth 
or any political subdivision thereof, knowing such claim to be false, 
fictitious or fraudulent, or who, for the purpose of obtaining or aid-
ing to obtain the payment or approval of such claim, makes, uses, 
or causes to be made or used, any false bill, receipt, voucher, roll, 
account, claim, certificate, affidavit, or deposition, knowing the 
same to contain any fraudulent or fictitious statement or entry, shall 
forfeit and pay to the commonwealth, or any political subdivision 
thereof, the sum of two thousand dollars and, in addition, double the 
amount of damages which the commonwealth or political subdivi-
sion thereof may have sustained by reason of the doing or commit-
ting of such act, together with the costs of the action. Any such ac-
tion may be brought in the superior court of the county in which the 
person resides or has his principal place of business, or in the superior 
court department of the trial court for Suffolk county.

Mass. Gen. Laws ch. 93, § 9B (1999). This statute was repealed when the 
MFCA was enacted. See St.2000, ch. 159, § 202. There also is a separate law 

criminalizing the submission of false claims. See Mass. Gen. Laws ch. 266, § 
67B.

226.   See 1997 House Doc. No. 2353. In full, the bill read:

Notwithstanding any general or special law to the contrary, the De-
partment of Environmental Protection is hereby directed to estab-
lish a State Revolving Loan Fund for the purposes of meeting the 
requirements of the federal Safe Drinking Water Act, in order that 
the commonwealth of Massachusetts may qualify for $14.8 million 
in federal funds for water supply programs.

Id. 

227.   House Bill 2353 first was redrafted as House Bill 4927, and then redrafted 
as House Bill 5114. See 1997-1998 House J. vol. III, at 3098, 3293 & 3314. See 
also 1997 House Doc. No. 4927; 1997 House Doc. No. 5114.

228.   See 1997-1998 House J. vol. III, at 3314. 

229.   1998 Senate Doc. No. 2150, at 1. See also 1997-1998 Senate J. vol. III, at 
3042.

230.   See supra notes 107-161 and accompanying text.

231.   Compare 31 U.S.C. § 3729(a)(1)(1998)(imposing liability on any person 
who “knowingly presents, or causes to be presented, to an officer or employee of 
the United States Government or a member of the Armed Forces of the United States 
a false or fraudulent claim for payment or approval”)(emphasis added), with 
1998 Senate Doc. No. 2150, at 3, lines 36-37 (imposing liability on any person 
who “knowingly presents, or causes to be presented, a false or fraudulent claim 
for payment or approval”).

232.   Compare 31 U.S.C. § 3729(a)(2)(1998)(imposing liability on any person 
who “knowingly makes, uses, or causes to be made or used, a false record or 
statement to get a false or fraudulent claim paid or approved by the Government”)
(emphasis added), with 1998 Senate Doc. No. 2150, at 3, lines 38-40 (imposing 
liability on any person who “knowingly makes, uses, or causes to be made or used, 
a false record or statement to obtain payment or approval of a claim by the common-
wealth or any political subdivision thereof ”)(emphasis added). However, the “by 
getting” language in the conspiracy liability provision, see 1998 House Doc. No. 
4026, at 2, lines 43-45 (“conspires to defraud the commonwealth or any political 
subdivision thereof by getting a false or fraudulent claim allowed or paid”)(em-
phasis added), was not removed until the House Committee on Ways and Means 
introduced House Bill 5100. See infra notes 246 and accompanying text.
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the FCA.233

On March 26, 1998, after adopting two amendments to the 
proposed false claims law,234 the Senate passed the bill by a vote of 
36-0.235 It was then that a proposed false claims law was sent to the 
House of Representatives for its consideration. On March 30, 1998, 
Senate Bill 2150 was referred to the House Committee on Ways and 
Means where the bill would eventually die.236

Nevertheless, some eight months after Senate Bill 2150 was first 
sent to the House Committee on Ways and Means, Representative 
Daniel Bosley, Senator Cheryl Jacques and others filed another bill 
calling for the creation of a false claims law (“the Bosley/Jacques 
bill”).237 Not coincidentally, the Bosley/Jacques bill was virtually 
identical to Senate Bill 2150. At the same time the Bosley/Jacques 
bill was filed, a similar bill sponsored by Representative Marie Par-
ente was filed (“the Parente bill”), which, interestingly, the Massa-
chusetts Organization of State Engineers and Scientists proposed.238 
On January 6, 1999, the Bosley/Jacques bill and the Parente bill 
were referred to the Joint Committee on the Judiciary.239

In 2000, while the Bosley/Jacques bill and the Parente bill were 
still being held captive by the Joint Committee on the Judiciary, the 
House Committee on Ways and Means introduced a general ap-
propriations bill for fiscal year 2001 containing an “outside section” 

240 that also called for the creation of a false claims law.241 Section 
18 of the general appropriations bill just so happened to be almost 
identical to the Bosley/Jacques bill, which, as noted above, derived 
from Senate Bill 2150 that was introduced by the Senate Committee 
on Ways and Means in 1998 and expired in the House Ways and 

Means Committee. There were, however, some differences between 
the Bosley/Jacques bill and the false claims law offered in section 
18 of the appropriations bill. For instance, section 18 made various 
changes that could be described as pro-defendant, such as: removing 
the language from the definition of “knowing and knowingly” stat-
ing that “[n]o proof of specific intent to defraud is required”242; re-
quiring courts to award attorney’s fees and costs to prevailing defen-
dants in cases in which the attorney general declines to intervene243; 
and permitting courts to reduce the damages imposed against a co-
operating defendant to actual damages.244 Among its other changes, 
section 18 rewrote the provisions concerning conspiracy liability,245 
cooperating defendants,246 and jurisdiction over qui tam actions that 
are based on publicly disclosed information.247 

Although the House Committee on Ways and Means made no 
mention of the adoption of a false claims act, it made clear that 
problems attending the Big Dig were in the forefront of the House 
Committee members’ minds. The House Committee explained that 
it “included several outside sections [to the general appropriations 
bill] to address delays and unnecessary costs associated with pub-
lic construction[.]”248 The “Commonwealth’s overwhelming infra-
structure needs” were also highlighted, and the Committee com-
plained that investment to address these needs would “lag if the 
Central Artery funding shortfall [was] not contained.”249 The House 
Committee also noted its compulsion “to prevent the Big Dig from 
further cannibalizing transportation funding.”250 

From April 10 through April 14, 2000, the House of Representa-
tives considered a copious number of amendments to the general 

233.   See 1998 Senate Doc. No. 2150, at 3, lines 59-62, imposing liability on 
any person who “enters into an agreement, contract or understanding with 
one or more officials of the commonwealth or any political subdivision thereof 
knowing the information contained therein is false”; id. at 4, lines 67-72, impos-
ing liability on any person who “is a beneficiary of an inadvertent submission 
of a false claim to the commonwealth or a political subdivision thereof, subse-
quently discovers the falsity of the claim, and fails to disclose the false claim to 
the commonwealth or such political subdivision within a reasonable time after 
discovery of the claim.”

234.   The amendments made relator awards mandatory, as opposed to discre-
tionary. See 1997-1998 Senate J. vol. II, at 1527; 1998 Senate Doc. No. 2150, at 
8, lines 229 & 239.

235.   See 1997-1998 Senate J. vol. III, at 3042. See also 1997-1998 Senate J. vol. 
II, at 1527-1528 & Senate Roll Call No. 233.

236.   See 1997-1998 Senate J. vol. III, at 3042.

237.   See An Act Relative to False Claims, 1999 House Doc. No. 4026.

238.   See An Act Relative to the False Claims Against the Commonwealth, 1999 
House Doc. No. 2938. Unlike the Bosley/Jacques bill, the Parente bill did not 
add any bases of liability beyond those found in the FCA, and it did not include 
any provisions for issuing CIDs. See 1999 House Doc. No. 2938. 

239.   See 1999-2000 House J. vol. III, at 3262 & 3334.

240.   See supra note 4 and accompanying text.

241.   See An Act Making Appropriations For The Fiscal Year 2001 For The 
Maintenance Of The Departments, Boards, Commissions, Institutions And 
Certain Activities Of The Commonwealth, For Interest, Sinking Fund And 
Serial Bond Requirements And For Certain Permanent Improvements, 2000 
House Doc. No. 5100, § 18.

242.   Compare 1998 House Doc. No. 4026, at 2, lines 23-24, with 2000 House 
Doc. No. 5100, § 18, at 391, lines 13-15.

243.   Compare 1998 House Doc. No. 4026, at 10, lines 363-366 (“If the at-
torney general does not proceed with an action pursuant to this chapter and 
the relator conducts the action, the court may award the defendant reasonable 
attorney’s fees and costs if the defendant prevails.”)(emphasis added), with 2000 
House Doc. No. 5100, § 18, at 400, lines 287-289 (“If the attorney general does 
not proceed with an action pursuant to this section and the defendant is the 

prevailing party, the court shall award the defendant reasonable attorney’s fees 
and costs against the person bringing the action.”)(emphasis added).

244.   Compare 1998 House Do. No. 4026, at 4, lines 102-103 (“the court may 
reduce the assessment of damages to not less than two times the amount of dam-
ages”)(emphasis added), with 2000 House Doc. No. 5100, § 18, at 393, line 78 
(“the court may reduce the assessment of damages to the amount of damages”)
(emphasis added).

245.   Compare 1998 House Doc. No. 4026, at 2, lines 43-45 (“conspires to 
defraud the commonwealth or any political subdivision thereof by getting a false 
or fraudulent claim allowed or paid”)(emphasis added), with 2000 House Doc. 
No. 5100, § 18, at 391, lines 32-33 (“conspires to defraud the commonwealth or 
any political subdivision thereof through the allowance or payment of a fraudulent 
claim”)(emphasis added). 

246.   Compare 1998 House Doc. No. 4026, at 3, lines 96-100 (“at the time 
such person furnished the commonwealth with the information about the viola-
tion, no criminal prosecution, civil action, or administrative action had commenced 
under this chapter with respect to such violation”)(emphasis added), with 2000 
House Doc. No. 5100, § 18, at 393, lines 73-76 (”at the time such person fur-
nished the commonwealth with the information about the violation, no civil 
action or administrative action had commenced under this section or no criminal 
prosecution had commenced with respect to such violation”)(emphasis added).

247.   Compare 1998 House Doc. No. 4026, at 9, lines 298-303 (“No court 
shall have jurisdiction over an action pursuant to this chapter based upon pub-
licly available information, such as, but not limited to, that contained in the news 
media or in a government hearing, report, or audit unless the action is brought 
by the attorney general or the relator is an original source of the information.”)
(emphasis added), with 2000 House Doc. No. 5100, § 18, at 398, lines 233-
237 (“No court shall have jurisdiction over an action pursuant to this section 
based upon the public disclosure of allegations or transactions in a criminal, civil, 
or administrative hearing, in a legislative, administrative, auditor’s or inspector 
general’s report, hearing, audit, or investigation or from the news media, unless the 
action is brought by the attorney general or the relator is an original source of 
the information.”)(emphasis added).

248.   2000 House Doc. No. 5100, at 10 (Introduction Section). 

249.   Id. at 9. 

250.   Id. 
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appropriations bill, but made no drastic changes to section 18.251 
On April 14, 2000, the general appropriations bill, as amended, was 
reprinted and renumbered,252 passed by a vote of 153 to 2 and sent 
to the Senate.253 

On May 1, 2000, the House of Representatives’ general ap-
propriations bill was read in the Senate and referred to the Senate 
Committee on Ways and Means.254 On May 18, 2000, the Senate 
Committee recommended that its own version of a general appro-
priations bill255 should be passed in lieu of the House of Representa-
tives’ bill.256 Nevertheless, the Senate’s general appropriations bill 
retained the outside section containing the false claims law.257 The 
few changes that the Senate Committee made to the House of Rep-
resentatives’ version of the false claims act actually brought the pro-
posed law closer to the Senate’s original 1998 form. The pronounce-
ment that “no specific intent is required” found its way back into the 
definition of “knowing and knowingly[,]”258 damages against coop-
erating defendants were elevated back to “two times the amount of 
damages[,]”259 and attorneys’ fees and costs to a prevailing defen-
dant in non-intervened cases were made discretionary, but only if a 
court made certain written findings.260 In another change, the word 
“knowingly” was removed from one of the liability prongs.261 Also 
worth noting, the general appropriations bill proffered by the Senate 
Committee contained a separate outside section for establishing a 
False Claims Prosecution Fund by adding a section 2YY to chapter 
29.262 

Unlike when the bill made its way through the House of Rep-
resentatives, the Senate’s legislative history makes explicit reference 
to the MFCA. In presenting its bill, the Senate Committee revealed 
that its three “Major Priorities” were health care, education and 
taxes.263 Then, among its “Additional Priorities[,]” the Senate Com-
mittee listed “Establishing a MFCA” and commented as follows:

As a tool to combat fraud in health care, construction 
and across state and local governments, we establish a 
MFCA, which imposes civil liability on any person or 
corporation who knowingly submits a false or fraudu-
lent claim for payment to the Commonwealth, a mu-
nicipality, political subdivision or contractor for the 

state. We create a procedure by which private whistle-
blowers that become aware of people or companies de-
frauding the government may sue on the government’s 
behalf and share in the proceeds of the suit. The At-
torney General or a whistleblower or both can proceed 
with an action on the state’s behalf.

Penalties will be a minimum of $5,000 per violation up 
to $10,000, plus triple damages, including consequen-
tial damages, sustained by the public entity in connec-
tion with the fraud. Defendants will also be liable for 
expenses of the civil action, including attorney fees, 
expert fees, and costs of investigation by the Attorney 
General, the Inspector General or the State Auditor. 
Whistleblowers may receive between 10% and 30% of 
the proceeds of the action or settlement, depending on 
the extent to which they contributed to the successful 
prosecution of the action.

We create a False Claims Law Prosecution Fund for 
deposit of funds recovered by the state in these actions, 
which will be used to repay the public entities defraud-
ed and to cover the costs associated with investigating 
and prosecuting false claims law violations.264

After consideration of numerous amendments,265 the amended 
Senate version of the general appropriations bill was reprinted, re-
numbered,266 passed by a vote of 37 to 0267 and sent back to the 
House of Representatives. On June 5, 2000, the House of Represen-
tatives indicated that it “non-concurred” with the Senate’s amend-
ments.268 Consequently, a Conference Committee was appointed, 
consisting of Representatives Haley, Stanley and DeFilippi, and 
Senators Montigny, Berry and Rauschenbach.269

On July 18, 2000, after spending less than two weeks reconcil-
ing their differences, the Conference Committee presented a substi-
tute bill, i.e., House Bill 5300, which retained the false claims law 
in its section 18.270 Aside from once again reducing the amount of 
damages a court could impose against a cooperating defendant,271 
there were almost no changes made to the version of the false claims 

251.   See 1999-2000 House J. vol. III, at 3460-3471.

252.   See 2000 House Doc. No. 5101.

253.   See 1999-2000 House J. vol. III, at 3471 & Yea and Nay Supp. No. 387.

254.   See 1999-2000 House J. vol. III, at 3471; 1999-2000 Senate J. vol. III, 
at 1365.

255.   See 2000 Senate Doc. No. 2200.

256.   See 1999-2000 House J. vol. III, at 3471; 1999-2000 Senate J. vol. III, 
at 1365. 

257.   See 2000 Senate Doc. No. 2200, § 18.

258.   See 2000 Senate Doc. No. 2200, § 18, at 19, lines 17-19 (“‘Knowing and 
knowingly’, possessing actual knowledge of relevant information, acting with 
deliberate ignorance of the truth or falsity of the information or acting in reck-
less disregard of the truth or falsity of the information and no proof of specific 
intent is required.”)(emphasis added).

259.   Id. at § 18, at 20, line 78 (“the court may reduce the assessment of damages 
to two times the amount of damages”)(emphasis added).

260.   See id. at § 18, at 24, lines 247-251 (“If the attorney general does not pro-
ceed with an action pursuant to this section and the defendant is the prevailing 
party, the court may award the defendant reasonable attorneys’ fees and costs 
against the relator upon a written finding that such action was pursued in bad faith 
or was wholly insubstantial, frivolous, and advanced for the purpose of causing the 
defendant undue burden, unnecessary expense or harassment.”)(emphases added). 

261.   Compare 2000 House Doc. No. 5101, § 18, at 335, lines 54-57 (“knowingly 

buys, or receives as a pledge of an obligation or debt, public property from an 
officer or employee of the commonwealth or any political subdivision thereof, 
who may not lawfully sell or pledge the property.”)(emphasis added), with 2000 
Senate Doc. No. 2200, § 18, at 20, lines 45-47 (“buys, or receives as a pledge 
of an obligation or debt, public property from an officer or employee of the 
commonwealth or any political subdivision thereof, knowing that said officer or 
employee may not lawfully sell or pledge the property”).

262.   See 2000 Senate Doc. No. 2200, § 31.

263.   See id. at 2, 9 & 13 (Executive Summary section).

264.   Id. at 16 (Executive Summary section).

265.   See 1999-2000 House J. vol. III, at 3047-3055; 1999-2000 Senate J. vol. 
III, at 2583-2591.

266.   See 2000 Senate Doc. No. 2210.

267.   See 1999-2000 House J. vol. III, at 3056 & 3471; 1999-2000 Senate J. 
vol. III, at 2591 & 3007. See also 1999-2000 Senate J. vol. II, at 1627 & Senate 
Roll Call No. 259.

268.   See 1999-2000 House J. vol. III, at 3471; 1999-2000 Senate J. vol. III, at 
3007. See also 1999-2000 House J. vol. II, at 2111.

269.   See 1999-2000 House J. vol. III, at 3471; 1999-2000 Senate J. vol. III, 
at 3007. 

270.   See 1999-2000 House J. vol. III, at 3471 & 3495; 1999-2000 Senate J. vol. 
III, at 3007. See 2000 House Doc. No. 5300, § 18.

271.   See 2000 House Doc. No. 5300, § 18, at 346, lines 102-103 (“the court 
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law found in section 18 of Senate Bill 2210. On July 18, 2000, the 
House of Representatives passed the bill by a vote of 140 to 14,272 
and the Senate by a vote of 33 to 5.273 

On July 28, 2000, Governor Cellucci signed the MFCA into 
law.274 Notably, the Governor vetoed some 110 outside sections of 
the general appropriations bill—including those immediately pre-
ceding and following the outside section containing the false claims 
act—but he left section 18 intact.275 The Governor’s message to the 
legislature made no mention of this new and powerful law.276 

VII. The Requisite Corrections and Clarifications to 
the Massachusetts False Claims Act

Beyond a mere academic exercise, there are practical lessons to 
be learned from studying the FCA’s history and understanding how 
its various iterations have been interpreted by the courts. Since the 
legislature used the FCA as a model when it enacted the MFCA 
in 2000, courts interpreting the MFCA will rightly look to federal 
authorities interpreting the FCA.277 Unless and until the MFCA is 
amended, it may very well be plagued by the same variety of trou-
bling judicial decisions that prompted Congress to amend the FCA 
in 2009 and 2010.278

There is, yet, another equally compelling reason to correct and 
clarify the MFCA. In the year that the MFCA was enacted, only 
nine other states and the District of Columbia had similar false 
claims acts with qui tam mechanisms.279 Then, in 2006, Congress 

enacted the Deficit Reduction Act of 2005 (the “DRA”),280 whose 
section 6031 was designed to encourage states to adopt false claims 
acts modeled on the FCA for the specific purpose of combating 
Medicaid fraud.281 Dangling carrots, Congress decreed that any 
state that adopted such a law by January 1, 2007, would enjoy a 
ten percent increase in their share of any recovery from an action 
for Medicaid fraud that was brought under the state’s false claims 
law.282 In order to qualify for the increased financial awards, the 
state law must meet the following requirements:
1. The law establishes liability to the State for false or fraudulent 

claims described in section 3729 of Title 31, with respect to any 
expenditure described in section 1396b(a) of this title.

2. The law contains provisions that are at least as effective in re-
warding and facilitating qui tam actions for false or fraudulent 
claims as those described in sections 3730 through 3732 of 
Title 31.

3. The law contains a requirement for filing an action under seal 
for 60 days with review by the State Attorney General.

4. The law contains a civil penalty that is not less than the amount 
of the civil penalty authorized under section 3729 of Title 31.283

It was left to the Inspector General, in consultation with the United 
States Attorney General, to determine whether a state’s law meets 
the federal requirements.284

may reduce the assessment of damages to the amount of damages”)(emphasis 
added). See also supra note 258 and accompanying text.

272.   See 1999-2000 House J. vol. III, at 3495. See also 1999-2000 House J. vol. 
II, at 2261 & Yea and Nay Supp. No. 472. 

273.   See 1999-2000 House J. vol. III, at 3495; 1999-2000 Senate J. vol. III, 
at 3031. See also 1999-2000 Senate J. vol. II, at 1752-1754 & Senate Roll Call, 
No. 281.

274.   See 1999-2000 House J. vol. III, at 3495; St.2000, c. 159, § 18. See also 
2000 House Doc. No. 5400 (Governor’s message to legislature). The MFCA 
was made retroactively effective as of July 1, 2000. See St.2000, c. 159, § 498. 
But see Massachusetts v. Schering-Plough Corp., 779 F. Supp.2d 224, 238 & n.8 
(D. Mass. 2011)(ruling that Ex Post Facto Clause barred retroactive application 
of the MFCA).

275.   See 1999-2000 House J. vol. III, at 3495 & 3509. See also 2000 House 
Doc. No. 5400, at 36-61.

276.   See 2000 House Doc. No. 5400, at 1-6.

277.   Scannell v. Attorney General, 70 Mass. App. Ct. 46, 49 n.4 (2007)(“the 
MFCA was modeled on the similarly worded FCA … . Therefore, we look for 
guidance to cases and treatises interpreting the FCA.”).
278.   See generally supra notes 102-223 and accompanying text.

279.   See California False Claims Act, Cal. Govt. Code §§ 12650, et seq., added 
by 1987 Cal. Stat. c. 1420, § 1; Delaware False Claims and Reporting Act, 6 
Del. Code §§ 1201, et seq., added by 72 Laws 200, c. 370, § 1; Florida False 
Claims Act, Fla. Stat. §§ 68.081, et. seq., added by 1994 Fla. Laws c. 94-316, § 
1; Hawaii False Claims Act, Haw. Stat. §§ 661-21, et. seq., added by 2000 Haw. 
Sess. Laws c. 126, § 1; Illinois Whistleblower Reward and Protection Act, 740 
Ill. Comp. Stat. §§ 175/1, et seq., added by P.A. 87-662, § 1; Louisiana Medical 
Assistance Programs Integrity Law, La. Rev. Stat. §§ 46:432.1, et seq., added by 
1997 La. Acts No. 1373, § 1; Nevada False Claims Act, Nev. Stat. §§ 357.010, 
et seq., added by 1999 Nev. Stat. c. 156, § 2; Tennessee Medicaid False Claims 
Act, Tenn. Code §§ 71-5-181, et seq., added by 1993 Tenn. Pub. Acts c. 364, § 1; 
Texas Medicaid Fraud Prevention Law, Tex. Hum. Res. Code §§ 36.001, et seq., 
added by 1995 Tex. Gen. Laws c. 824, § 1; District of Columbia Procurement 
Reform Amendment Act, D.C. Code §§ 2-308.13, et seq., added by 1996 D.C. 
Stat. 6-85, § 813, 32 D.C. Reg. 7396 (1996).
In total today, the District of Columbia and twenty-eight states have a false 

claims law with some form of qui tam mechanism. Id. See also Colorado Med-
icaid False Claims Act, Colo. Rev. Stat. §§ 25.5-4-303.5, et seq.; Connecticut 
False Claims Act, Conn. Gen. Stat. §§ 17b-301, et seq.; Georgia State False 
Medicaid Claims Act, Ga. Code §§ 49-4-168, et. seq.; Indiana False Claims and 
Whistleblower Protection Act, Ind. Code §§ 5-11-5.5, et seq.; Iowa False Claims 
Act, Iowa Code §§ 685.1, et seq.; Maryland False Health Claims Act, MD Code, 
Health-General, §§ 2-601, et seq.; Michigan Medicaid False Claim Act, Mich. 
Stat. §§ 400.601, et seq.; Minnesota False Claims Act, Minn. Stat. §§ 15C.01, et 
seq.; Montana False Claims Act, Mont. Stat. §§ 17-8-401, et seq.; New Hamp-
shire False Claims Act, N.H. Rev. Stat. §§ 167:61-b, et seq.; New Jersey False 
Claims Act, N.J. Stat. §§ 2A:32C-1, et seq.; New Mexico Fraud Against Tax-
payers Act, N.M. Stat. §§ 44-9-1, et seq.; the New York False Claims Act, N.Y. 
State Fin. Law §§ 187, et seq.; the North Carolina False Claims Act, N.C. Gen. 
Stat. §§ 1-605, et seq.; Oklahoma Medicaid False Claims Act, 63 Okla. Stat. §§ 
5053, et seq; Rhode Island State False Claims Act, R.I. Gen. Laws §§ 9-1.1-1, 
et seq.; Virginia Fraud Against Taxpayers Act, Va. Code §§ 8.01-216.1, et seq.; 
Wisconsin False Claims for Medical Assistance Act, Wis. Stat. §§ 20.931, et seq. 
See generally Mo. Stat. § 191.907(1)(no private cause of action under Missouri 
law, but “Any person who is the original source of the information used by the 
attorney general to bring an action … shall receive ten percent of any recovery 
by the attorney general.”).
280.   Pub. L. No. 109-171, 120 Stat. 4.

281.   See Publication of OIG’s Guidelines for Evaluating State False Claims 
Acts (“OIG’s Guidelines”), 71 Fed. Reg. 48552, 48553 (2006). 

282.   See 42 U.S.C. § 1396h(a). As summarized in OIG’s Guidelines:

Medicaid … is a joint Federal and State program that pays for medi-
cal and other related benefits provided to needy beneficiaries. States 
that participate in Medicaid administer their own programs with-
in broad Federal guidelines and receive matching funds from the 
Federal government. The Federal share generally varies between 50 
percent and 83 percent, depending on the State per capita income. 
… Any recovery of damages to the State Medicaid program will be 
shared with the State in the same proportion as the State’s share of 
the costs of the Medicaid program.

71 Fed. Reg. 48552, 48552 (2006).

283.   42 U.S.C. § 1396h(b).

284.   See 42 U.S.C. § 1396h(b). 
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On December 21, 2006, the Inspector General evaluated the 
MFCA and determined that it met the DRA’s requirements.285 
However, just last year, on March 21, 2011, the Inspector General 
informed the Massachusetts attorney general that, in light of the 
various amendments to the FCA, “the MFCA no longer meets the 
requirements of [the DRA].”286 

If the MFCA is not amended by March 31, 2013, Massachu-
setts will no longer be eligible for the increased financial awards 
afforded under the DRA.287 As described more fully below, the In-
spector General’s letter identifies certain aspects of the MFCA that 
require legislative attention, but the Inspector General declines to 
offer specific guidance as to how to rework the Massachusetts law.288 
Moreover, there are certain other changes that should be made to 
the MFCA that are not noted in the Inspector General’s letter, while 
the Inspector General’s letter suggests still other changes that actu-
ally are unnecessary. The remainder of this article, therefore, offers 
a detailed and technical explanation of precisely how the MFCA 
should be further clarified and corrected. 

Mass. Gen. Laws ch. 12, § 5A – The definitions

In order to ensure that the MFCA has the same force and effect 
as its federal counterpart, material terms of those statutes must be 
defined consistently. And as Congress made changes to the defini-
tions of certain material terms in the FCA, it is a necessary to amend 
section 5A of the MFCA. 

To begin, Congress modified the definition of the term 
“claim.”289 It was said that the changes were necessary to address 
a judicial decision “that Iraqi funds administered by the U.S. Gov-
ernment on behalf of the Iraqi people were not U.S. Government 
funds within the scope of the FCA.”290 An analogous situation in 
which the Commonwealth or a political subdivision thereof might 
administer funds belonging to another entity does not readily leap 
to mind, and the Inspector General offered no such rationale for 
amending the MFCA. In any event, several states have amended 
their false claims laws simply by adopting the federal definition.291 
Massachusetts could add language (as underlined below) to its defi-
nition of “claim”, and, for the sake of clarity, restructure the provi-
sion to read as follows:

‘Claim’, any request or demand, whether pursuant to 
a contract or otherwise, for money or property, and 
whether or not the commonwealth or any political 
subdivision thereof has title to the money or property, 
which is made to

(i) an officer, employee, agent or other representative 

of the commonwealth or any political subdivision 
thereof; or

(ii) a contractor, subcontractor, grantee, or other 
person, if the money or property is used on the be-
half of the commonwealth or any political subdivision 
thereof, or to advance a program or interest of the com-
monwealth or any political subdivision thereof, and if 
the commonwealth or any political subdivision thereof

(a) provides or has provided any portion of the 
money or property which is requested or demanded, or 

(b) will reimburse directly or indirectly such 
contractor, subcontractor, grantee, or other person for 
any portion of the money or property which is request-
ed or demanded.

As for other amendments, the MFCA currently imposes liability 
upon a person who “knowingly makes, uses, or causes to be made or 
used, a false record or statement to conceal, avoid, or decrease an ob-
ligation to pay or transmit money or property to the commonwealth 
or political subdivision thereof[,]”292 but it fails to define “obliga-
tion.” In contrast, the FCA now defines “obligation” as “an estab-
lished duty, whether or not fixed, arising from an express or implied 
contractual, grantor-grantee, or licensor-licensee relationship, from 
a fee-based or similar relationship, from statute or regulation, or 
from the retention of any overpayment.”293 With this amendment, 
Congress resolved the conflict among various courts’ attempts to 
define “obligation,”294 and it “reflect[ed] the [Senate] committee’s 
view, held since the passage of the 1986 amendments, that an ‘obli-
gation’ arises across the spectrum of possibilities[.]”295 To clarify that 
the MFCA likewise imposes liability concerning fixed and contin-
gent obligations to the Commonwealth (specifically including statu-
tory obligations and the retention of overpayments), the legislature 
should add the federal definition to the Massachusetts law. 

The term “material” should also be defined in the MFCA, since 
requisite amendments to several of its liability sections will incorpo-
rate that term.296 The FCA defines “material” as “having a natural 
tendency to influence, or be capable of influencing, the payment or 
receipt of money or property.”297 While the legislature could sim-
ply adopt the federal definition, it is worth noting that, within the 
definition of the term “claim,” a distinction is made between the 
payment of money and the reimbursement of money.298 By defining 
the term “material” to include “the payment, reimbursement or re-
ceipt of money” (emphasis added), the legislature could proactively 

285.   Letter from Daniel R. Levinson, Inspector General, to Robert Patten, 
Massachusetts Assistant Attorney General (Dec. 21, 2006). 

286.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

287.   Id. (“Massachusetts will be granted a grace period, ending March 31, 
2013, to amend the Massachusetts False Claims Act and resubmit it to OIG 
for approval.”).

288.   This is in keeping with OIG’s Guidelines. See 71 Fed. Reg. at 48553 (“OIG 
is not requiring any specific language to be included in State false claims acts.”).

289.   See supra notes 190-192 and accompanying text.

290.   S. Rep. 111-10, at 12 (2009), reprinted in 2009 U.S.C.C.A.N. 430, 440 
(2009), citing U.S. ex rel. DRC, Inc. v. Custer Battles, LLC, 376 F. Supp.2d 
617 (E.D. Va. 2006).

291.   See, e.g., California: 2009 Cal. Stat. c. 277, § 1, amending Cal. Govt. Code 
§ 12650; Illinois: 2010 Ill. Pub. Act 96-1304, § 10, amending 740 Ill. Comp. 

Stat. § 175/3; New York: 2010 N.Y. Laws c. 379, § 1, amending N.Y. State Fin. 
Law § 188; North Carolina: 2009 N.C. Sess. Laws 2009-554, § 1, amending 
N.C. Gen. Stat. § 1-606. See also Maryland: 2010 Md. Laws c. 4, § 1, adding 
Md. Code, Health-General, § 2-601.

292.   Mass. Gen. Laws ch. 12, § 5B(8).

293.   31 U.S.C. § 3729(b)(3)(2010).

294.   See S. Rep. 111-10, at 14 (2009), reprinted in 2009 U.S.C.C.A.N. 430, 
441 (2009), citing U.S. ex rel. Prawer & Co. v. Verrill & Dana, 946 F. Supp. 87, 
93-95 (D. Me. 1996); American Textile Mfr’s Inst., Inc. v. The Limited, Inc., 
190 F.3d 729, 736 (6th Cir. 1999). 

295.   Id. (internal footnote omitted). 

296.   See infra notes 302-320 and accompanying text.

297.   31 U.S.C. § 3729(b)(4)(2010). 

298.   See 31 U.S.C. § 3729(b)(2)(2010); Mass. Gen. Laws ch. 12, § 5A.
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prevent clever litigants from exploiting a potential loophole. 
Finally, the legislature must correct the problem that, as com-

pared to the FCA, “the MFCA has a more restrictive definition of 
‘original source.’”299 As it stands now, the MFCA strips the courts of 
jurisdiction over a qui tam action that is based upon various types 
of public disclosures unless the relator is an “an individual who has 
direct and independent knowledge of the information on which the 
allegations are based and has voluntarily provided the information 
to the attorney general, without public disclosure, before filing an 
action under this section which is based on such information.”300 
Under the FCA, the court may not dismiss a qui tam action based 
on public disclosures if (i) prior to public disclosure, the relator vol-
untarily disclosed the information to the Government, or (ii) after 
public disclosure, but before filing the qui tam action, the relator 
voluntarily provided the information to the Government and the 
realtor had “knowledge that is independent of and materially adds 
to the publicly disclosed allegations or transactions[.]”301 

Mass. Gen. Laws ch. 12, § 5B – The liability provisions

Arguably the most crucial modifications that need to be made 
to the MFCA concern the liability provisions in section 5B. After 
all, to remain eligible for the federal incentive payments, the MFCA 
must “establish[] liability to the State for false or fraudulent claims 
described in section 3729 of Title 31,”302 and the Inspector General 
has opined that “the MFCA does not establish liability for the same 
breadth of conduct as the FCA, as amended.”303 

Turning to the first basis of liability under both the FCA and 
the MFCA, the Inspector General’s letter notes that Congress 
“remove[ed] the requirement that the claim be presented to an of-
ficer or employee of the Government[.]”304 Notwithstanding the im-
plication in the Inspector General’s letter, the legislature need not 
touch subsection (1) of section 5B. Whether through divine inspi-
ration, clairvoyance or simply skilled draftsmanship, the language 
construed as a presentment requirement in the federal act was not 
included in the Massachusetts law when enacted in 2000.305

The second and third liability clauses under the federal and Mas-
sachusetts laws are also not exact replicas. While the “to get” and 
“by getting” language in former subsections 3729(a)(2) and (3) of 
the FCA, respectively, was read as creating an intent requirement, 
such language cannot be found in either subsection (2) or (3) of 
section 5B of the MFCA.306 Still, these subsections in the Massa-
chusetts law should be altered in other ways so as to mirror the FCA. 

Currently, the MFCA’s subsection (2) of section 5B imposes li-
ability upon any person who “knowingly makes, uses, or causes to 
be made or used, a false record or statement to obtain payment or 
approval of a claim by the commonwealth or any political subdivi-
sion thereof[.]” The infinitive “to obtain” used in lieu of the federal 
“to get” still might suggest to a court that proof of intent is required. 

Hence, following the federal example, the words “to obtain pay-
ment or approval of a claim by the commonwealth or any political 
subdivision thereof” should be replaced with the words “material to 
a false or fraudulent claim”. 

As for subsection (3) of section 5B, the legislature must expand 
its scope. The conspiracy provision under the FCA was amended to 
encompass a conspiracy to violate any of the liability provisions of 
the false claims law.307 In similar fashion, subsection (3) of section 
5B could be amended to read, “conspires to commit a violation of 
paragraph (1), (2), (4), (5), (6), (7), (8), or (9)”.

Next, but not mentioned in the Inspector General’s letter, the 
federal analog to subsection (4) of section 5B (i.e., former section 
3729(a)(4)) was amended in two, significant respects. First, Con-
gress removed certain “archaic language” that made the statute dif-
ficult to enforce in modern times. As the Senate Committee on the 
Judiciary explained: 

This section allows the Government to recover losses 
that are incurred because of conversion of Government 
assets. However, because this section has remained 
unchanged from the original act that was drafted in 
1863, the archaic language has made recoveries under 
a conversion theory contingent upon the individual 
receiving an actual receipt for the property. The new 
section, renumbered as Section 3729(a)(1)(D) . . ., up-
dates this provision by retaining the core conversion 
principle while redrafting it in a more straightforward 
manner and removing the receipt requirement. Where 
knowing conversion of Government property occurs, it 
should make no difference whether the person receives 
a valid receipt from the Government.308

Congress’s other change was to replace the federal statute’s 
“intending to defraud the Government or willfully to conceal the 
property” language with the word “knowingly”. To ensure effective 
enforcement of subsection (4) of section 5B, the legislature should 
incorporate the changes made to the FCA. This task may be accom-
plished easily by replacing the Massachusetts statute’s final words, 
“property than the amount for which the person receives a certificate 
or receipt with the intent to willfully conceal the property[,]” with 
the words “than all of that money or property.”309 The full amended 
language then would read: “has possession, custody, or control of 
property or money used, or to be used, by the commonwealth or any 
political subdivision thereof and knowingly delivers, or causes to be 
delivered to the commonwealth or any political subdivision thereof, 
less than all of that property or money.” 

Subsection (8) of section 5B, which currently makes liable any-
one who “knowingly makes, uses, or causes to be made or used, a 
false record or statement to conceal, avoid, or decrease an obligation 

299.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

300.   Mass. Gen. Laws ch. 12, § 5A. 

301.   31 U.S.C. § 3730(e)(4)(B)(2010). 

302.   42 U.S.C. § 1396h(b)(1). 

303.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

304.   Id. at 1. 

305.   See supra note 231 and accompanying text. Tellingly perhaps, between 
the passage of the 1986 amendments and the enactment of the MFCA in 2000, 

courts already were struggling with the question of whether the new definition 
of “claim” obviated the presentment requirement in section 3729(a). See, e.g., 
U.S. ex rel. Yesudian v. Howard Univ., 153 F.3d 731, 737-39 (C.A.D.C. 1998)
(considering, but not deciding, the issue).

306.   See supra note 232 and accompanying text. 

307.   See 31 U.S.C. § 3729(a)(1)(C)(2010)(“conspires to commit a violation of 
subparagraph (A), (B), (D), (E), (F), or (G)”).

308.   S. Rep. No. 111-10, at 13, reprinted in 2009 U.S.C.C.A.N. 430, 441 
(2009). 

309.   The legislature should also add the words “or any political subdivision 
thereof” after the second reference to “the commonwealth”. 
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to pay or to transmit money or property to the commonwealth or 
political subdivision thereof[,]” also needs to be reworked like its 
federal counterpart. As explained, Congress amended former sec-
tion 3739(a)(7) to close a loophole unique to so-called “reverse false 
claims” and to eliminate a supposed intent requirement.310 By re-
placing the words “to conceal, avoid, or decrease” in subsection (8) 
with the words “material to”, and by adding at the end of the statute 
the phrase “or knowingly conceals or knowingly and improperly 
avoids or decreases an obligation to pay or transmit money or prop-
erty to the commonwealth or any political subdivision thereof”, the 
legislature can ensure that the MFCA is as effective as the FCA.

With respect to subsection (9) of section 5B, the Inspector Gen-
eral has noted that FERA amended the FCA so that the civil pen-
alty thereunder currently is not less than $5,500 and not more than 
$11,000.311 In contrast, the civil penalty under the MFCA remains 
between $5,000 and $10,000.312 The challenge is how to amend 
subsection (9) of section 5B to bring the Massachusetts statute into 
compliance with the federal incentive statute. Amending the MFCA 
to impose a specific civil penalty of “not less than $5,500 and not 
more than $11,000” makes little practical sense because “the FCA 
now expressly provides that its civil penalty shall be adjusted by the 
Federal Civil Penalties Inflation Adjustment Act of 1990[,]”313 and, 
therefore, the exact penalty under the federal law will remain in 
flux. Nevertheless, even after FERA was enacted, North Carolina 
adopted a false claims law that specifically imposed civil penalties of 
between $5,500 and $11,000.314 It still seems that a better solution 
would be to amend subsection (9) to make specific reference either 
to the civil penalty provision contained in the FCA itself, or to the 
Federal Civil Penalties Inflation Adjustment Act of 1990, or to both. 
For example, when New Jersey enacted its false claims act in 2008 
(the year before FERA was enacted), its legislature had the foresight 
to impose “a civil penalty of not less than and not more than the 
civil penalty allowed under the federal False Claims Act (31 U.S.C. 
s. 3729 et seq.), as may be adjusted in accordance with the infla-
tion adjustment procedures prescribed in the Federal Civil Penalties 
Inflation Adjustment Act of 1990, Pub.L. 101-410, for each false or 
fraudulent claim[.]”315 A novel and insightful alternative that takes 
into consideration not only the changes that FERA made to the 
FCA, but also contemplates the possibility of future amendments to 
the FCA, would be to amend the MFCA to impose “a civil penalty 
of not less than $5,500 and not more than $11,000, or not less than 
and not more than the civil penalty allowed under the federal False 

Claims Act (31 U.S.C. § 3729), whichever is greater”. 
Finally, although overlooked by the Inspector General, subsec-

tion (10) of section 5B also merits legislative attention. That sub-
section encourages violators of the MFCA to disclose their trans-
gressions quickly and cooperate with the attorney general. For such 
defendants, rather than being liable for treble damages, the court 
“may reduce the assessment of damages to the amount of damages, 
including consequential damages, that the commonwealth or any 
political subdivision thereof sustains because of the act of a per-
son.”316 The FCA, however, is less forgiving, as it permits the court 
to reduce damages against cooperating defendants to “not less than 
2 times the amount of damages which the Government sustains be-
cause of the act of that person.”317 Notwithstanding the legislature’s 
previous struggles with this issue,318 it should reconsider whether 
it is best to follow the federal statute. After all, the only legitimate 
reason for this discrepancy between the state and federal false claims 
laws is the hope that violators of the MFCA will be more willing 
to confess their sins. It is far from clear whether any such hope has 
been realized. 

There is one final, and presumably uncontroversial, change that 
should be made to subsection (10). Specifically, the awkward word-
ing in section 5B(10)(iii), which deals with the reduction of damages 
in certain circumstances, should be replaced with the language used 
in the FCA,319 as had been proposed previously.320 

Mass. Gen. Laws ch. 12, § 5F – The relator’s award provisions

The Inspector General pointed out that, unlike with the FCA, 
the MFCA permits a court to reduce a relator’s share if the relator 
“knowingly participated” in the violation of the law.321 To conform 
to federal law, the “planned, initiated or knowingly participated” 
language found in the first sentence of subsection (5) of section 5F 
should be amended to read: “planned and initiated”.322 The Inspec-
tor General did not mention, however, that the MFCA permits a 
court to “reduce or eliminate”323 the relator’s share. In contrast, the 
FCA expressly recognizes the court’s authority merely to “reduce” 
the relator’s share.324 A technicality perhaps, but once recognized 
it should be corrected in order to ensure that the MFCA is “at least 
as effective in rewarding and facilitating qui tam actions for false 
or fraudulent claims[.]”325 Otherwise, the Commonwealth may be 
found to have forfeited the federal financial incentives available to 
it under the DRA.

310.   See supra notes 180-185 and accompanying text.

311.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011), citing 31 U.S.C. § 3729(a).

312.   See Mass. Gen. Laws ch. 12, § 5B(9). 

313.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

314.   See N.C. Stat. § 1-607(a), added by N.C. Legis. 2009-554, § 1, effective 
Jan. 1, 2010.

315.   N.J. Stat. § 2A:32C-3, added by 2007 N.J. Sess. Law ch. 265, § 3, effective 
Mar. 13, 2008.

316.   See Mass. Gen. Laws ch. 12, § 5B(10)(iii)(“the court may reduce the 
assessment of damages to the amount of damages, including consequential 
damages, that the commonwealth or any political subdivision thereof sustains 
because of the act of a person.”).

317.   31 U.S.C. § 3729(a)(2)(C)(2010).

318.   See supra notes 244, 259 & 271 and accompanying text. 

319.   Compare Mass. Gen. Laws ch. 12, § 5B(10)(iii)(“at the time such person 

furnished the commonwealth with the information about the violation, no civil 
action or administrative action had commenced under sections 5B to 5O, inclusive, 
or no criminal prosecution had commenced with respect to such violation”)(empha-
sis added), with 31 U.S.C. § 3729(a)(2)(C)(2010)(“at the time such person fur-
nished the United States with the information about the violation, no criminal 
prosecution, civil action, or administrative action had commenced under this title 
with respect to such violation”)(emphasis added).

320.   See supra note 246 and accompanying text.

321.   See Letter from Daniel R. Levinson, Inspector General, to Martha Coak-
ley, Massachusetts Attorney General (Mar. 21, 2011)(quoting Mass. Gen. Laws 
ch. 12, § 5F(5)).

322.   See 31 U.S.C. § 3730(d)(3)(2010)(permitting court to reduce relator’s 
share if relater “planned and initiated” the violation of the FCA)(emphasis 
added). 

323.   Mass. Gen. Laws ch. 12, § 5F(5)(emphasis added). 

324.   31 U.S.C. § 3730(d)(3)(2010).

325.   42 U.S.C. § 1396h(b)(2). 
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Mass. Gen. Laws ch. 12, § 5G – The public disclosure bar

As discussed, PPACA extensively altered the application of the 
public disclosure bar under the FCA.326 The first sentence of subsec-
tion (3) of section 5G constitutes the Massachusetts version of the 
public disclosure bar, which reads “No court shall have jurisdiction 
over an action pursuant to sections 5B to 5O, inclusive, based upon 
the public disclosure of allegations or transactions in a criminal, 
civil or administrative hearing; in a legislative, administrative, audi-
tor’s or inspector general’s report, hearing, audit or investigation; or 
from the news media, unless the action is brought by the attorney 
general, or the relator is an original source of the information.” After 
comparing these statutes, the Inspector General has concluded that 
“the MFCA requires a court to dismiss a broader category of cases 
based on a public disclosure and does not give Massachusetts the op-
portunity to oppose the dismissal.”327 Adding some flesh to this bare 
bones assessment, subsection (3) of section 5G should be amended 
in five respects.

First, the Massachusetts public disclosure bar should not deprive 
a court of jurisdiction over qui tam actions but rather should sim-
ply subject particular cases to dismissal. Thus, the words “No court 
shall have jurisdiction over” should be replaced with the words “The 
court shall dismiss”.

Second, the legislature must afford the attorney general the 
power to prevent the dismissal of any qui tam action pursuant to 
the Massachusetts public disclosure bar. To accomplish this, the 
legislature should insert “unless opposed by the attorney general,” 
immediately after the word “inclusive”. 

Third, as accomplished by PPACA, the “based upon” language 
should be replaced with “substantially the same allegations or trans-
actions”.328 

Fourth, the MFCA must clarify that the public disclosure bar 
does not apply to public disclosures in any “criminal, civil or admin-
istrative hearing” but only in those cases in which the Common-
wealth or a political subdivision thereof is a party. 

Finally, the federal public disclosure bar has two, displaced “un-
less” clauses that make the statute read awkwardly.329 In addition, 
PPACA granted the Government the power to oppose the dismissal 
of an action pursuant to the public disclosure bar, but it also re-
tained the provision in the FCA that actions brought by the At-
torney General are not subject to dismissal pursuant to the public 
disclosure bar.330 Given the former provision (i.e., the authority to 
prevent the dismissal of any qui tam action) the latter provision 
(i.e., actions brought by the Attorney General are not subject to 

dismissal) appears to be mere surplusage. There is no good reason 
why the legislature should incorporate these structural flaws in re-
building the MFCA. Instead, it is proposed that the two “unless” 
clauses be combined and that the “action is brought by the attorney 
general” language be eliminated. In the interest of clarity, it is pro-
posed that the amended version of the Massachusetts public disclo-
sure bar contained in the first sentence of subsection (3) of section 
5G read as follows: 

The court shall dismiss an action pursuant to sections 
5B to 5O, inclusive, unless opposed by the attorney 
general or unless the relator is an original source of 
the information, if substantially the same allegations 
or transactions alleged in the action were publicly dis-
closed in a criminal, civil or administrative hearing in 
which the commonwealth or any political subdivision 
thereof is a party; in a legislative, administrative, au-
ditor’s or inspector general’s report, hearing, audit or 
investigation; or by the news media.

Mass. Gen. Laws ch. 12, § 5G – The government knowledge 
bar and government relators

The final sentence of subsection (3) of section 5G contains a gov-
ernment knowledge bar to qui tam actions that declares that “[n]o 
court shall have jurisdiction over an action … brought by a per-
son who knew or had reason to know that the attorney general, the 
state auditor or the inspector general already had knowledge of the 
situation.”331 While the 1943 version of the FCA similarly stripped 
courts of jurisdiction over qui tam actions shown to be “based upon 
evidence or information in the possession of the United States, or 
any agency, officer of employee thereof, at the time such suit was 
brought[,]”332 the 1986 amendments to the FCA removed that juris-
dictional bar.333 Nevertheless, when the Inspector General and the 
Department of Justice first reviewed the MFCA in December 2006, 
they determined that it was in harmony with the FCA.334 Apparent-
ly upon closer review of this jurisdictional bar, the Inspector Gen-
eral declared that “the MFCA is not at least as effective in rewarding 
and facilitating qui tam actions as the FCA[,]” thereby signaling that 
the time has finally come for the MFCA’s long-standing government 
knowledge bar to be abolished.335 

According to the more recent and vigorous review of the MFCA 
by the Inspector General and the Department of Justice, all of sub-
section (4) of section 5G also must be deleted.336 That subsection 
precludes auditors, investigators, attorneys, financial officers, and 

326.   See supra notes 212-219 and accompanying text. 

327.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

328.   See supra note 219 and accompanying text. 

329.   See 31 U.S.C. § 3730(e)(4)(A)(2010)(“The court shall dismiss an action 
or claim under this section, unless opposed by the Government, if substantially the 
same allegations or transactions as alleged in the action or claim were publicly 
disclosed … unless the action is brought by the Attorney General or the person 
bringing the action is an original source of the information.”)(emphases added). 

330.   See id. 

331.   Mass. Gen. Laws ch. 12, § 5G(3).

332.   Act of Dec. 23, 1943, ch. 377, 57 Stat. 608 (1943). See also supra note 61 
and accompanying text.

333.   See S. Rep. No. 99-345, at 29, reprinted in 1986 U.S.C.C.A.N. 5266, 5294 

(1986). See also supra notes 71-78 and accompanying text.

334.   See Letter from Daniel R. Levinson, Inspector General, to Robert Pat-
ten, Assistant Attorney General, Medicaid Fraud Control Unit (Dec. 21, 2006) 
(“Based on our review of the law and consultation with DOJ, we have deter-
mined that the Massachusetts False Claims Law meets the requirements of 
section 6031(b) of the [Deficit Reduction Act].”). Accord Letter from Daniel 
R. Levinson, Inspector General, to Martha Coakley, Massachusetts Attorney 
General (Mar. 21, 2011) (“The Office of Inspector General (OIG) of the U.S. 
Department of Health & Human Services (HHS) previously reviewed your of-
fice’s request to review the Massachusetts False Claims Act … . under the re-
quirements of section 1909 of the Social Security Act (the Act) and determined 
that the Massachusetts False Claims Act met those requirements.”).

335.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

336.   See id. (quoting Mass. Gen. Laws ch. 12, § 5G(4)).
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contracting officers employed by the Commonwealth or any politi-
cal subdivision thereof from bringing qui tam actions “based upon 
allegations or transactions that the relator discovered or learned of 
in such capacity.”337 As the Inspector General noticed, “[t]he FCA 
contains no such limitation.”338 In fact, the FCA never has con-
tained such a limitation, and it was said of the FCA when it was 
born in 1863:

The bill offers, in short, a reward to the informer who 
comes into court and betrays his coconspirator, if he 
be such; but it is not confined to that class. Even the 
district attorney, who is required to be vigilant in the 
prosecution of such cases, may be also the informer[.]339 

Mass. Gen. Laws ch. 12, § 5H and § 5I – The False Claims 
Prosecution Fund

Beyond substantive changes, the MFCA also needs some general 
clean-up. Specifically, in subsection (1) of section 5H, and again in 
subsection (1) of section 5I, the MFCA mandates that all money 
recovered by the Commonwealth in qui tam actions, including all 
attorneys’ fees and expenses awarded to the attorney general, are to 
be deposited into the so-called “False Claims Prosecution Fund” 
established by Mass. Gen. Laws ch. 29, § 2YY. And yet, the legisla-
ture repealed section 2YY of Chapter 29 on June 30, 2003.340 If only 
for the sake of statutory integrity, this oversight should be rectified.

Mass. Gen. Laws ch. 12, § 5I – Frivolous actions

In situations where a relator continues to pursue her qui tam ac-
tion after the government declines to intervene in the matter, both 
the FCA and the MFCA permit a court to award attorneys’ fees 
to a prevailing defendant if it is found that the prosecution of the 
case was motivated by improper purposes. Under the MFCA, at-
torneys’ fees to a prevailing defendant may be awarded if the court 
specifically finds that the action “was pursued in bad faith or was 
wholly insubstantial, frivolous, and advanced for the purpose of 
causing the defendant undue burden, unnecessary expense or ha-
rassment.”341 The federal standard is worded differently; a court may 
award attorneys’ fees to a prevailing defendant pursuant to the FCA 
if the court specifically finds that the realtor’s claim “was clearly 
frivolous, clearly vexatious, or brought primarily for purposes of ha-
rassment.”342 No court has determined whether the Massachusetts 
and federal standards are essentially the same, or whether the legis-
lature’s inclusion of the “bad faith” language in the MFCA makes 
it easier for a prevailing defendant to recover attorneys’ fees. To the 
extent that the legislature actually intended the “bad faith” standard 

to be less demanding than the federal standard, it would render the 
MFCA less effective than the FCA in rewarding and facilitating qui 
tam actions. Although the Inspector General overlooked this aspect 
of the MFCA, the legislature should carefully analyze subsection (2) 
of section 5I to determine whether a correction is in order.

Mass. Gen. Laws ch. 12, § 5J – The anti-retaliation provisions

Whistleblowers are, and always have been, the lifeblood of the 
FCA and the MFCA. Those familiar with qui tam actions are well 
aware that the decision to blow the whistle on fraud is far from easy, 
especially given the host of grave personal and professional risks 
involved. Certainly, “few individuals will expose fraud if they fear 
their disclosures will lead to harassment, demotion, loss of employ-
ment, or any other form of retaliation.”343 Thus, to protect the very 
vitality of the FCA and the MFCA, it is imperative to prevent and 
remedy acts of retaliation against whistleblowers and those who oth-
erwise assist in the investigation, prevention and/or prosecution of 
violations of these laws. 

Section 5J, entitled, “Employers preventing employees from act-
ing to further false claim actions; liability,” constitutes the Mas-
sachusetts version of the federal anti-retaliation provision, which 
is found at 31 U.S.C. § 3730(h). Although structured differently 
and containing additional provisions, section 5J was modeled on 
the 1986 version of the FCA. As Congress learned over the years, 
the 1986 iteration of the anti-retaliation provisions did not go far 
enough in providing adequate protection from retaliation.344 As its 
title would suggest, and as the Inspector General has recognized, 
section 5J simply does not provide the necessary scope and degree 
of protection as the amendments to the FCA have done.345 For in-
stance, throughout its various subsections, section 5J continually 
refers to “employer” and “employee”, while the amended FCA ex-
pressly reaches beyond mere employer-employee relationships. The 
protected class under the federal anti-retaliation law was expanded 
to include “contractors” and “agents”, and, in so doing, the lone 
reference to “employer” was eliminated from the statute.346 Further, 
the FCA increased the scope of protected activity to include efforts 
“to stop 1 or more violations of” that law.347 In lieu of completely 
scrapping section 5J and adopting the federal language verbatim,348 
the legislature could amend section 5J as described below:

In subsections (1) and (2) of section 5J, the word “employer” 
should be replaced with the word “person”, and the words “contrac-
tor or agent” should be inserted after each reference to “employee”. 
Additionally, at the end of the first and second sentences of subsec-
tion (1), and also at the end of subsection (2), the words “or other 
efforts to stop 1 or more violations of the false claims law” should be 

337.   Mass. Gen. Laws ch. 12, § 5G(4).

338.   Letter from Daniel R. Levinson, Inspector General, to Martha Coakley, 
Massachusetts Attorney General (Mar. 21, 2011).

339.   Cong. Globe, 37th Cong., 3d Sess. 955 (1863). Accord U.S. ex rel. Marcus 
v. Hess, 317 U.S. 537, 546 (1943). But see id. at 560 (Jackson, J., dissenting)
(“I do not understand the Court to hold that a prosecuting attorney may now 
sue. … To accept the view of 1863 to mean that today law-enforcement officials 
could use information gleaned in their investigations to sue as informers for 
their own profit, would make the law a downright vicious and corrupting one.”).

340.   See St.2003, c. 26, § 157, enacted June 30, 2003 and made effective that 
day. 

341.   Mass. Gen. Laws ch. 12, § 5I(2).

342.   31 U.S.C. § 3730(d)(4)(2010).

343.   S. Rep. No. 99-345, at 31, reprinted in 1986 U.S.C.C.A.N. 5266, 5399. 
Accord S. Rep. No. 110-507, at 26 (2008). 

344.   See supra notes 193-199 & 220-223 and accompanying text.

345.   See Letter from Daniel R. Levinson, Inspector General, to Martha Coak-
ley, Massachusetts Attorney General (Mar. 21, 2011)(“The federal False Claims 
Act, as amended by the FERA and the Dodd-Frank Act, provides certain relief 
to any employee, contractor, or agent who is retaliated against because of lawful 
acts done in furtherance of a federal False Claims Act action or efforts to stop 
violations of the federal False Claims Act. … The Massachusetts False Claims 
Act does not provide these persons with as much protection from retaliatory 
action.”).

346.   See supra note 196 and accompanying text.

347.   See supra note 221 and accompanying text.
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added.349 Finally, the phrase “on behalf of the employee or others” 
should be replaced with “or associated others”.350

Similarly, the words “an employer” in the first line of subsection 
(3) of section 5J should be replaced with “any person”. Moreover, 
there are two references in subsection (3) to the “employer’s viola-
tion of sections 5B to 5O, inclusive”. It would be better to replace 
this phrase with the word “discrimination”, which is how the FCA 
reads. Finally, the FCA states that employees, contractors and agents 
are entitled “to all relief necessary to make that employee, contrac-
tor, or agent whole[.]”351 Subsection (3) of section 5J already grants 
“such damages or equitable relief as a court shall deem appropriate”, 
but it is suggested that the statute make clear that “appropriate” 
relief is nothing less than that which would make the employee, 
contractor, or agent whole.352

Next meriting attention is subsection (4) of section 5J—a pe-
culiar provision not found in the FCA. This provision is aimed at 
those who claim that they were discriminated against “because of 
participation in conduct which directly or indirectly resulted in a 
false claim being submitted to the commonwealth or a political sub-
division thereof[.]” 353 Such persons are not entitled to any relief 
from discriminatory acts unless they can satisfy the following two 
conditions:

(i) the employee has been harassed, threatened with 
termination or demotion, or otherwise coerced by 
the employer or its management into engaging in the 
fraudulent activity in the first place; and

(ii) the employee voluntarily disclosed information 
prior to being dismissed to a government or law en-
forcement agency or acts in furtherance of a false 
claims action, including investigation for, initiation of, 

testimony for, or assistance in an action filed or to be 
filed.354

Policy arguments aside, the fact remains that this provision im-
poses a burden upon a subset of relator employees that is not im-
posed under the FCA.355 In these circumstances, it cannot be said 
that the MFCA is at least as effective as the FCA, and it is evident 
that the legislature must strike all of subsection (4) of section 5J in 
order to ensure that the Commonwealth will remain eligible for the 
increased financial awards available under the DRA.

As a final change to section 5J, the legislature must clarify the 
applicable statute of limitations period. Simply put, the legislature 
should add a subsection to section 5J stating: “A civil action under 
this section may not be brought more than 3 years after the date 
when the retaliation occurred.”356

Mass. Gen. Laws ch. 12, § 5K – The intervention provisions

One critical aspect of FERA, as explained, ended the judicial 
confusion concerning the procedure of governmental intervention 
and the application of the “relation back” rule.357 The Inspector 
General has asserted that the MFCA must be amended similarly 
in order to continue to comply with the relevant federal incentive 
law.358 This requires adding a new subsection to the MFCA, most 
sensibly within section 5K, which otherwise substantially tracks sec-
tion 3731 of the FCA. A modified version of the subsection added 
to the FCA, which could be inserted into the MFCA, is as follows: 

If the attorney general elects to intervene and proceed 
with an action brought under section 5C(2), the at-
torney general may file his or her own complaint or 
amend the complaint of a person who has brought an 
action under section 5C(2) to clarify or add detail to 

348.   If wholesale adoption of the federal statute is preferred, the legislature 
should nevertheless consider retaining Mass. Gen. Laws ch. 12, § 5J(1), which 
is not found in the FCA. That Massachusetts provision provides: 

No person shall require as a condition of employment, 
during the term of employment, or at the termination 
of employment, that any employee, contractor, or agent 
agree to, accept or sign any agreement that limits or 
denies the employee’s, contractor’s, or agent’s rights to 
bring an action or provide information to a government 
or law enforcement agency pursuant to section 5B to 5O, 
inclusive. Any such agreement shall be void.

Id.

349.   See Mass. Gen. Laws ch. 12, § 5A(a)(defining “false claims 
law”).

350.   As proposed, subsections (1) and (2) would read as follows (with changes 
underlined):

No person shall make, adopt or enforce any rule, regulation, or 
policy preventing an employee, contractor or agent from disclosing 
information to a government or law enforcement agency or from 
acting to further a false claims action, including, investigating, ini-
tiating, testifying, or assisting in an action filed or to be filed pursu-
ant to said sections 5B to 5O, inclusive, or other efforts to stop 1 or 
more violations of the false claims law. No person shall require as a 
condition of employment, during the term of employment, or at the 
termination of employment, that any employee, contractor or agent 
agree to, accept or sign any agreement that limits or denies the em-
ployee’s, contractor’s or agent’s rights to bring an action or provide 
information to a government or law enforcement agency pursuant to 
said section 5B to 5O, inclusive, or other efforts to stop 1 or more 
violations of the false claims law. Any such agreement shall be void.

(1) No person shall discharge, demote, suspend, threaten, 

harass, deny promotion to, or in any other manner discrimi-
nate against an employee, contractor or agent in the terms or 
conditions of employment because of lawful acts done by the 
employee, contractor or agent or associated others in disclos-
ing information to a government or law enforcement agency or 
in furthering a false claims action, including investigation for, 
initiation of, testimony for, or assistance in an action filed or to 
be filed pursuant to section 5B to 5O, inclusive, or other efforts 
to stop 1 or more violations of the false claims law.

351.   31 U.S.C. § 3730(h)(1)(2010).

352.   The amended subsection (3) would look like this (with changes under-
lined):

(3) Notwithstanding any general or special law to the contrary, any 
person who violates paragraph (2) shall be liable for such damages or 
equitable relief as a court shall deem appropriate in making the em-
ployee, contractor or agent whole, including: reinstatement with the 
same seniority status such employee, contractor or agent would have 
had but for the discrimination, two times the amount of back pay, 
interest on back pay, and compensation for any special damage sus-
tained as a result of the discrimination. In addition, the defendant 
shall be required to pay litigation costs and reasonable attorneys’ 
fees. An employee, contractor or agent may bring an action in the 
appropriate superior court or to the superior court of the county of 
Suffolk for the relief provided in this section.

353.   Mass. Gen. Laws ch. 12, § 5J(4).

354.   Id.

355.   See Compass Medical, P.C., 2011 WL 5508916, at *7 (analyzing claim 
under Mass. Gen. Laws ch. 12, § 5J, and noting that it “limits recovery … to 
certain plaintiffs.”).

356.   31 U.S.C. § 3730(h)(3)(2010).
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the claims in which the attorney general is intervening 
and to add any additional claims with respect to which 
the attorney general contends he or she is entitled to re-
lief. For statute of limitations purposes, any such attor-
ney general pleadings shall relate back to the filing date 
of the complaint of the person who originally brought 
the action, to the extent that the claim of the attorney 
general arises out of the conduct, transactions, or occur-
rences set forth, or attempted to be set forth, in the prior 
complaint of that person.

Aside from the significant financial incentives, there is an impor-
tant practical reason for amending the MFCA in this manner. It is 
simply unnecessary and unhelpful to allow a statute of limitations to 
rush the attorney general into making a decision whether to intervene 
in a case already filed by a relator without the benefit of a thorough 
investigation.359 By all accounts, the decision to intervene or not is a 
critical step in qui tam litigation that profoundly affects the case and 
therefore merits careful consideration. While a relator stands to re-
cover a greater share in those successful qui tam actions in which the 
government declines to intervene, there is a greater chance of success 
in qui tam actions in which the government intervenes. Consider, 
for example, the data released by the Department of Justice for fis-
cal years 2008 and 2010: 94 percent of the cases in which the Gov-
ernment declined to intervene were ultimately dismissed, while 95 
percent of the cases in which the Government intervened resulted in 
settlement or judgment.360 For these reasons, the need to amend the 
intervention provision seems clear.

Mass. Gen. Laws ch. 12, § 5N – The CID provisions

The Inspector General made no mention of section 5N of the 
MFCA, which concerns the attorney general’s authority to issue 
civil investigative demands as part of the investigation of alleged false 
claims. Congress appreciated the significance of CIDs in ferreting out 
illegal activity, and it enacted FERA in part to increase the use and ef-
fectiveness of this investigative tool.361 In light of these amendments, 
section 5N should be amended in certain respects to encourage the 
use and effectiveness of CIDs in Massachusetts. Equally important, 
there is one substantive change to section 5N that needs to be made in 
order to ensure that the MFCA, as required by the DRA, is at least as 
effective as the FCA in facilitating qui tam actions. 

Specifically, subsection (8) of section 5N provides that material 
and information obtained pursuant to CIDs “shall not, unless other-
wise ordered by a justice of the superior court for good cause shown, 
be disclosed to any person other than the authorized agent or represen-
tative of the attorney general and any officer or employee of the com-
monwealth who is working under their direct supervision with respect 
to the false claims law investigation[.]” In stark contrast, the FCA, as 
amended by FERA, provides that “[a]ny information under this sec-
tion may be shared with any qui tam relator if the Attorney General 
or his designee determine that it is necessary as part of any false claims 

act investigation.”362 The attorney general’s inability to share informa-
tion and coordinate with private relators under the MFCA no doubt 
renders Massachusetts law less effective than the FCA. To that point, in 
explaining the need to amend this aspect of the FCA, the Senate Com-
mittee on the Judiciary commented that the “lack of ability to share 
information makes the FCA investigations more difficult and requires 
the utilization of court orders.”363 The legislature should, therefore, 
amend subsection (8) of section 5N to permit the attorney general to 
share material and information with relators and their attorneys. Fur-
ther, subsection (1) of section 5N currently provides that the attorney 
general may issue a CID “before commencing a civil proceeding un-
der sections 5B to 5O, inclusive”. Adopting language similar to that in 
the FCA, the MFCA should be amended to clarify that the attorney 
general may issue a CID before commencing her own action, as well as 
before “making an election under 5C” to intervene in a qui tam action 
brought by a private relator.364 

One further amendment may be in order. Prior to FERA, the 
FCA expressly prohibited the United States Attorney General from 
delegating the power to issue CIDs.365 When the legislature enacted 
the MFCA in 2000, it wisely declined to restrict explicitly such a use 
of CIDs. Of course, as the MFCA needs to be amended in other re-
spects, there is no harm in making explicit what is implicit by includ-
ing the following sentence at the end of subsection (1) of section 5N: 
“The attorney general may delegate the authority to issue civil investi-
gative demands under this subsection.” 

VIII. Conclusion
Knowing that there is a problem with the MFCA in its current 

form is a necessary first step, but the real work is studying the federal 
and state laws and their history to determine exactly how to clarify and 
correct the statute. Yet, the Inspector General is not tasked with the 
responsibility of giving states specific guidance on drafting statutes, 
and his recent letter to the attorney general identifying faults with the 
MFCA both goes too far and yet does not go far enough. Lest the 
Commonwealth risk forfeiting significant sums of money otherwise 
available through the prosecution of false claims act cases—whether 
because the Massachusetts law fails to meet the requirements of the 
DRA or because courts misconstrue the law as written—these issues 
require immediate attention. Even if economic conditions were not as 
somber as they currently are, delaying action would be nothing short 
of irresponsible. Swift and decisive action, on the other hand, would 
signal to Massachusetts taxpayers that their elected officials are seri-
ous about preventing fraud and protecting the public fisc. Keeping 
these weighty factors in mind, the attorney general and the legisla-
ture are urged to work together to take the numerous steps necessary 
to effect the requisite change. Yeoman’s work indeed, but this article 
provides a detailed roadmap to make the task easier. Lessons learned 
from the FCA forge the path, while careful analysis of the MFCA 
paves the way. As it is modeled on the federal law, the MFCA is des-
tined to follow the course of the FCA. Remember and learn from the 
past—or be condemned to repeat it.

357.   See supra notes 200-207 and accompanying text. 

358.   See Letter from Daniel R. Levinson, Inspector General, to Martha Coak-
ley, Massachusetts Attorney General (Mar. 21, 2011).

359.   See supra notes 204-205 and accompanying text.

360.   See Fraud Statistics Qui Tam Intervention Decisions & Case Status, as 
of September 30, 2008, available at www.justice.gov/opa/pr/2008/November/
fraud-statistics1986-2008.htm; Fraud Statistics Qui Tam Intervention Deci-
sions & Case Status, as of September 30, 2010, available at www.justice.gov/

civil/docs_forms/C-FRAUDS_FCA_Statistics.pdf. 

361.   See supra notes 208-211 and accompanying text.

362.   31 U.S.C. § 3733(a)(1)(2010).

363.   S. Rep. No. 110-507, at 29 (2008).

364.   See 31 U.S.C. § 3733(a)(1)(2010)(providing that the Attorney General may 
issue a CID “before commencing a civil proceeding under section 3730(a) or oth-
er false claims law, or making an election under section 3730(b)”)(emphasis added). 

365.   See supra note 209 and accompanying text. 
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Criminal Law – Odor of Marijuana Alone Doesn’t Justify an Auto-
mobile Search

Commonwealth v. Benjamin Cruz, 459 Mass. 459 (2011)

Case & Statute Comment

In November of 2008, voters overwhelming passed Massachu-
setts Ballot Question 2,1 a landmark initiative that decriminalized 
possession of less than an ounce of marijuana.2 The new statute 
made such possession a civil infraction punishable by a hundred 
dollar fine and forfeiture of the marijuana with minors required to 
take a drug awareness program.3

Among their numerous objections, opponents to the passage of 
this initiative expressed concern that such a law might have repercus-
sions for law enforcement that would go far beyond the mere issue 
of whether a suspect would receive a civil infraction or be criminally 
charged with the misdemeanor of simple possession. They purport-
ed that there would be negative consequences of decriminalization 
that would exceed its societal impact of what they claimed would 
be a tacit endorsement of substance abuse and dangerous criminal 
activity. This is because, until then, the discovery of mere evidence 
of marijuana possession frequently served as an enormously helpful 
tool in uncovering other even greater crimes. For example, histori-
cally, if a police officer simply detected the odor of marijuana ema-
nating from the interior of an automobile during a motor vehicle 
stop, this was sufficient to establish either probable cause or reason-
able suspicion that a crime was occurring. It, therefore, served as 

justification for an investigatory search that might then yield evi-
dence of other crimes. Prosecutors and police feared that, if the odor 
of marijuana was no longer regarded as evidence of a crime, and, 
therefore, no longer legal validation for a search, law enforcement’s 
ability to discover additional even more serious crimes would be 
severely hindered.

Proponents of the measure argued, to the contrary, that decrimi-
nalization would actually enhance public safety by freeing up police 
officers to fight more serious crimes. They also made accusations, 
supported anecdotally, that police officers frequently abused the law 
by disingenuously claiming a detected odor of marijuana as an all-
purpose loophole to the exclusionary rule. They maintained that all 
a police officer had to do was merely profess that an odor of mari-
juana was detected, even if no marijuana was, ultimately, discovered 
after a subsequent investigation and judges would usually uphold a 
warrantless search in that instance. It was almost always successful 
in providing a carte blanche validation for what might otherwise be 
a legally invalid search. 

In Commonwealth v. Cruz, the Supreme Judicial Court (“SJC”) 
settled the issue by ruling that the mere odor of marijuana alone, 
without additional evidence, will not justify the warrantless search 

1.   It was also entitled “An Act Establishing A Sensible State Marihuana Policy.”, 
801-802 (1978).
2.   The ballot question was a law proposed by initiative petition, one of four 
ways the Massachusetts Constitution permits individuals to directly affect the 
State laws. See art. 48 of the Amendments to the Massachusetts Constitution. 
See Secretary of the Commonwealth, A Guide for Circulating Petitions State 
Ballot Question Petitions at 2 (rev. April 2009). The purpose of art. 48 is to 
allow the people “to enact laws directly without being thwarted by an unrespon-
sive Legislature.” Opinion of the Justices, 375 Mass. 795
3.   Mass. Gen. Laws ch. 94C, § 32L (2009). Notwithstanding any general or 
special law to the contrary, possession of one ounce or less of marihuana shall 
only be a civil offense, subjecting an offender who is eighteen years of age or 
older to a civil penalty of one hundred dollars and forfeiture of the marihuana, 
but not to any other form of criminal or civil punishment or disqualification. 
An offender under the age of eighteen shall be subject to the same forfeiture and 
civil penalty provisions, provided he or she completes a drug awareness program 
which meets the criteria set forth in Section 32M of this Chapter. The parents or 
legal guardian of any offender under the age of eighteen shall be notified in ac-
cordance with Section 32N of this Chapter of the offense and the availability of 
a drug awareness program and community service option. If an offender under 
the age of eighteen fails within one year of the offense to complete both a drug 
awareness program and the required community service, the civil penalty may 
be increased pursuant to Section 32N of this Chapter to one thousand dollars 
and the offender and his or her parents shall be jointly and severally liable to 
pay that amount.
Except as specifically provided in ″An Act Establishing A Sensible State Mari-
huana Policy,″ neither the Commonwealth nor any of its political subdivisions 

or their respective agencies, authorities or instrumentalities may impose any 
form of penalty, sanction or disqualification on an offender for possessing an 
ounce or less of marihuana. By way of illustration rather than limitation, pos-
session of one ounce or less of marihuana shall not provide a basis to deny an 
offender student financial aid, public housing or any form of public financial as-
sistance including unemployment benefits, to deny the right to operate a motor 
vehicle or to disqualify an offender from serving as a foster parent or adoptive 
parent. Information concerning the offense of possession of one ounce or less of 
marihuana shall not be deemed ″criminal offender record information,″ ″eval-
uative information,″ or ″intelligence information″ as those terms are defined in 
Section 167 of Chapter 6 of the General Laws and shall not be recorded in the 
Criminal Offender Record Information system.
As used herein, ″possession of one ounce or less of marihuana″ includes pos-
session of one ounce or less of marihuana or tetrahydrocannabinol and having 
cannabinoids or cannibinoid metabolites in the urine, blood, saliva, sweat, hair, 
fingernails, toe nails or other tissue or fluid of the human body. Nothing con-
tained herein shall be construed to repeal or modify existing laws, ordinances 
or bylaws, regulations, personnel practices or policies concerning the operation 
of motor vehicles or other actions taken while under the influence of marihuana 
or tetrahydrocannabinol, laws concerning the unlawful possession of prescrip-
tion forms of marihuana or tetrahydrocannabinol such as Marinol, possession 
of more than one ounce of marihuana or tetrahydrocannabinol, or selling, 
manufacturing or trafficking in marihuana or tetrahydrocannabinol. Nothing 
contained herein shall prohibit a political subdivision of the Commonwealth 
from enacting ordinances or bylaws regulating or prohibiting the consumption 
of marihuana or tetrahydrocannabinol in public places and providing for addi-
tional penalties for the public use of marihuana or tetrahydrocannabinol.
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of people or places.4

In Cruz, two police officers saw the driver and his passenger, the 
defendant, in the front seat of a vehicle with the windows rolled up 
parked in front of a fire hydrant. They saw the driver light a small 
cigar that the officers said was commonly known to mask the smell 
of marijuana. The officers recognized the defendant as a neighbor-
hood resident who had once been seen smoking marijuana, but was 
not known to be dangerous or involved in gang activity. They were 
unaware of either the driver or defendant having an arrest record.5

Pulling up next to the car, one of the officers asked the driver 
why he was parked in front of the fire hydrant, a civil infraction.6 
He replied that he was waiting for his uncle who lived inside a house 
on that street. At the same time, the officers saw the defendant in 
the passenger’s seat smoking a cigar. The policemen got out of their 
own vehicle and walked to the car where one of them claimed that 
he detected a “faint odor” of burnt marijuana.

According to the police, the driver was “very nervous, had trou-
ble breathing” and “it almost looked like he was panicking.” When 
asked whether he had been smoking marijuana, the driver replied 
that he had smoked “earlier in the day.” One officer asked the driver 
if there was anything inside the car that the officers “should know 
about.” The driver responded, “No.” Meanwhile, the other officer 
saw that the defendant appeared “nervous” and made little eye con-
tact with him, choosing to look straight ahead or down. Neither 
officer saw any contraband or weapons within plain view in the car. 
There was no evidence that either the driver or the defendant made 
any furtive gestures or threatening movements.7

The officers neither cited the driver for parking in front of a fire 
hydrant nor asked for his license and registration. Neither officer 
conducted any field sobriety tests to determine if the driver was 
presently under the influence of marijuana. Based on “the odor of 
marijuana and just the way they were acting,” both the driver and 
the passenger were ordered out of the car. 

As the defendant stepped out of the car, he was asked if he had 
“anything on his person.” In the presence of the police officers, the 
defendant stated he had “a little rock for myself” in his pocket. One 
officer reached into the defendant’s pocket and retrieved the item, 
which the officer estimated to be approximately four grams of crack 
cocaine. No Miranda warnings were given to either the defendant 
or the driver before the crack cocaine was seized.8

A pretrial motion to suppress was granted after an evidentiary 
hearing. The judge ruled that the police permissibly approached the 
car because it was parked in front of the fire hydrant, a civil traffic 
violation. 

The judge found, however, that the officers should not have or-
dered the defendant out of the car. This was based on the reasoning 
that the officers could not have reasonably feared for their safety 
considering the stop occurred during daylight, the defendant made 

no furtive or threatening movements, and the defendant was not 
known to the officers from previous arrests or a reputation for vio-
lence.

Further, the judge concluded that the officers could not have or-
dered the defendant out of the car based on the odor of burnt mari-
juana alone. She explained that, since the passage of G.L. c. 94C, § 
32L, decriminalizing possession of one ounce or less of marijuana, 
the odor of burnt marijuana “coupled with the driver’s statement 
that he had been smoking earlier in the day” suggested that any 
marijuana that remained would be less than one ounce.

Finally, the judge found that, although G.L. c. 94C, § 32L, has 
no effect on the crimes of possession with intent to distribute or op-
erating while under the influence of marijuana, “there was no prob-
able cause to believe that any of those offenses were being commit-
ted.” Without probable cause that the defendant or the driver was 
committing any criminal offense, she concluded, the police were not 
justified in ordering the defendant out of the car.9

A single justice of the SJC allowed the Commonwealth’s appli-
cation for an interlocutory appeal and reported it to the Appeals 
Court. However, the defendant’s application for direct appellate 
review by the SJC was then granted in order to decide this issue of 
first impression.10

In its analysis, the SJC noted that it was uncontested that the 
“stop” of the motor vehicle was valid since it was parked in front of 
a fire hydrant and an officer may stop a vehicle committing a traffic 
violation.11

Still, in order to expand a threshold inquiry of a motorist, pro-
long his detention and investigate further, an officer must reason-
ably believe that there is further criminal conduct afoot, and that 
belief must be based on “specific and articulable facts and the spe-
cific reasonable inferences which follow from such facts in light of 
the officer’s experience.”12 

Based upon this, the Court reviewed what it said are the three 
scenarios in which an exit order issued to a passenger in a validly 
stopped motor vehicle is justified. It stated that an exit order is justi-
fied if (1) a reasonably prudent person would be warranted in the 
belief that the safety of the police officer or any other person was 
in danger13; (2) there was reasonable suspicion that the passenger 
was engaged in criminal activity separate from any offense of the 
driver14; or (3) the officers could have ordered the defendant out 
of the car for pragmatic reasons, e.g., to facilitate an independently 
permissible warrantless search of the car under the automobile ex-
ception to the warrant requirement.15

The SJC did not address the first issue of an exit order being justi-
fied due to safety concerns as the Commonwealth never challenged 
the trial court’s earlier ruling that it was not justified.

Concerning the second issue, the Court addressed the Com-
monwealth’s arguments that the stop’s location in a high crime 

4.   Commonwealth v. Benjamin Cruz, 459 Mass. 459 (2011) (Cowin, J. dis-
senting).
5.   Id. at 461.
6.   See Traffic Rules and Regulations of the City of Boston art. 4, § 1(6) (2003).
7.   Cruz, 459 Mass at 462.
8.   Id. at 462-463.
9.   Id. at 463.
10.   Id. at 459.

11.   See Commonwealth v. Bacon, 381 Mass. 642, 644 (1980).
12.   See Commonwealth v. King, 389 Mass. 233, 244 (1983); Commonwealth 
v. Feyenord, 445 Mass. 72, 77 (2005), cert. denied, 546 U.S. 1187 (2006); 
Commonwealth v. Bartlett, 41 Mass. App. Ct. 468, 471 (1996).
13.   Commonwealth v. Gonsalves, 429 Mass. 658, 661 (1999) (quoting Com-
monwealth v. Santana, 420 Mass. 205, 212-213 (1995)).
14.   Commonwealth v. Bostock, 450 Mass. 616, 621 (2008); Commonwealth v. 
Torres, 424 Mass. 153, 157-158 (1997).
15.   See Commonwealth v. Cast, 407 Mass. 891, 901 (1990); Commonwealth v. 
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neighborhood; the defendant’s nervous demeanor; and the occu-
pants’ sharing of a cigar are facts that support the reasonable sus-
picion of criminal activity first aroused by the odor of burnt mari-
juana.

The Court, as a general rule, has long looked askance at using the 
location of activity as a justification for reasonable suspicion though 
it can be taken into consideration when assessing officer safety. See 
Commonwealth v. Cheek, 413 Mass. 492 (1992) where it was ruled 
that police, observing the defendant in a high crime area, was not 
persuasive, standing alone, because that fact does not contribute 
anything to an officer’s ability to distinguish a law breaker from any 
other law-abiding citizen. “The problems that face a high crime area 
will not be resolved any more readily by excluding the individuals 
who live there from the protections afforded by Article 14.” Id. at 
497. 16

In the case at hand, in particular, the police were aware that the 
defendant lived on the street where the encounter occurred which 
bolstered the idea that the activity of a person on their own street 
was not innately suspicious.17

Next, the SJC reasoned that the fact that someone appears ner-
vous when confronted by a police officer is also not intrinsic evi-
dence supporting reasonable suspicion of one’s engagement in crim-
inal activity. It is entirely natural that even the average good citizen 
may also very well be nervous when stopped by a law enforcement 
officer in the most routine of circumstances.18

Finally, the SJC invalidated the Commonwealth’s argument that 
the sharing of a small cigar by the driver and the passenger for the 
purpose of masking the smell of marijuana was evidence that they 
must have earlier also been sharing a marijuana cigarette. It ruled 
that reasonable suspicion must be based upon a reasonable infer-
ence, not a mere hunch.19 The Court said that the fact that the driv-
er was seen by one of the officers lighting a cigar and then, shortly 
afterwards, the defendant was seen smoking a cigar was never ad-
dressed by the trial judge. Additionally, there was no evidence that 
they had shared marijuana. Also, the fact that the driver admitted 
to the police that he had smoked marijuana earlier in the day could 
not be imputed to the defendant.20

The SJC then addressed the Commonwealth’s assertion that the 
faint odor of burnt marijuana in itself presents reasonable suspicion 
of a crime.

“We note at the outset of our analysis that the lesser 
standard of reasonable suspicion is tied, by its very 
definition, to the suspicion of criminal, as opposed 
to merely infractionary, conduct….Articulable facts, 
then, must demonstrate a suspicion that the defendant 
possessed more than one ounce of marijuana, because 
possession of one ounce or less of marijuana is not a 
crime. See G.L. c. 94C, § 32L. There are no facts in 
the record to support a reasonable suspicion that the 

defendant possessed more than one ounce of marijua-
na. We conclude that, to order a passenger in a stopped 
vehicle to exit based merely on suspicion of an offense, 
that offense must be criminal.”21

The SJC further elaborated that the ballot initiative decrimi-
nalizing one ounce or less of marijuana made it very clear that, by 
mandating this a civil violation, the intent of the voters was to treat 
offenders differently than the perpetrators of drug crimes. It dem-
onstrates “the intent of the voters to change the societal impact” of 
such a lesser quantity of marijuana.22

Therefore, according to the majority view in Cruz, police con-
duct out in the field must, accordingly, be affected by decriminaliza-
tion. In other words:

“Ferreting out decriminalized conduct with the same 
fervor associated with the pursuit of serious criminal 
conduct is neither desired by the public nor in accord 
with the plain language of the statute.”23

The Court did, however, take issue with the defendant’s asser-
tion that such a holding is consistent with prior rulings by the SJC 
concerning items that are not illegal to possess in all circumstances. 
For example, possession of a hypodermic needle might be legal for 
a physician or certain private citizens to possess and the carrying of 
a concealed weapon might be legal if carried by a licensed person. 
In contrast, possession of marijuana in any amount is always illegal 
since decriminalization is not synonymous with legalization. There-
fore, because marijuana remains illegal to possess, any amount of 
marijuana is considered contraband.24

This line of reasoning led the Court to consider the third scenar-
io in which an exit order from the car could have been made—prag-
matic reasons. In other words, since it is established that the odor of 
burnt marijuana is sufficient to believe that contraband is in the ve-
hicle, is the possibility of the existence of any amount of marijuana 
enough to give probable cause to search the vehicle and order any 
passengers out in order to effectuate this search? This probable cause 
standard would be in contrast to the reasonable suspicion standard 
that requires suspicion of criminal activity before an exit order and 
search could be facilitated.25

It is noted that, at least, one court has ruled thus. In Oregon, 
the court ruled that, despite its law decriminalizing possession of 
small amounts of marijuana for personal use, the odor of marijuana 
constitutes probable cause that contraband exists. Therefore, in that 
state, a warrantless search of a motor vehicle is justified since even a 
noncriminal quantity of marijuana is contraband.26

Here the SJC again concluded that facts still need to be articulat-
ed that a “criminal” amount of contraband is in the motor vehicle. It 
also reiterated that the original intent of the ballot initiative:

“…was, in part, to free up the police for more seri-
ous criminal pursuits than the civil infraction of 

Correia, 66 Mass. App. Ct. 174, 177-178 (2006).
16.   See also Commonwealth v. Santos, 62 Mass. App. Ct. 122, 125 (2005) 
(quoting Commonwealth v. Holley, 52 Mass. App. Ct. 659, 663 (2001)).
17.   Cruz, 459 Mass at 468.
18.   Id. See also Commonwealth v. DePeiza, 448 Mass. 367, 372 (2007); United 
States v. McKoy, 428 F. 3d 38, 40 (1st Cir.2005)
19.   Commonwealth v. Wren, 391 Mass. 705, 707 (1984).
20.   Cruz, 459 Mass at 468.

21.   Id. at 469.
22.   Id. at 471. 
23.   Id. at 472.
24.   Id. at 473.
25.   Id.
26.   State v. Smalley, 233 Or. App. 263, 265, 270-271 (2010); State v. Kurosa-
wa-Fascia, 237 Or. App. 492, 499 (2010).
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low-quantity marijuana possession….It is unreason-
able for the police to spend time conducting warrant-
less searches for contraband when no specific facts sug-
gest criminality.”27

Justice Cowin, in her dissent, states that even seemingly inno-
cent activities taken together can give rise to reasonable suspicion.

She writes that, “Even though possession of a small amount of 
marijuana is now no longer criminal, it may serve as the basis for 
a reasonable suspicion that activities involving marijuana, that are 
indeed criminal, are underway.”28 She elaborates that the very object 
and point of the concept of reasonable suspicion is that it permits a 
line of questioning that may very well result in the determination 
that no criminal activity has, indeed, taken place or that some of-
fense may have occurred, but that it doesn’t, ultimately, rise to the 
level of probable cause. If the inquiry does, in fact, prove fruitless, 
this does not, in retrospect, establish that the earlier reasonable sus-
picion can now be looked at as unreasonable.

The fact that a small possessory amount of marijuana has been 
rendered no longer a crime, does not negate the idea that there are 
still, in existence, a number of other activities involving marijuana 
that remain a crime. Accordingly, the odor of marijuana might be 
an indication that one is involved, for example, in the distribution 
of marijuana or in operating a motor vehicle while under the in-
fluence of marijuana. Because of such occurrences, Justice Cowin 

27.   Cruz, 459 Mass at 477.
28.   Id. at 478.

asserts that the odor of marijuana provides the basis for reasonable 
suspicion of criminal activity other than the precluded charge of 
possession of marijuana. She says that, therefore, an exit order or 
further search is justified.29

The crux of the divergence of the opinion of the SJC majority 
from Justice Cowin is that, although they agree that the odor of 
marijuana may be a contributing component of reasonable suspi-
cion, there must also be additional facts in the record to support the 
concept that the defendant possessed more than an ounce of mari-
juana or was involved in some crime other than mere possession. 

If, for example, there was any evidence of operating under the 
influence of marijuana such as erratic driving or visible evidence of 
the driver’s impairment, that might justify an exit order or further 
inquiry to be made of the driver, though, perhaps, not the passenger. 
Or, if there had been any evidence of distribution whatsoever, that 
might also, in combination with the faint odor of marijuana, had 
risen to the level of reasonable suspicion or probable cause. 

Without such additional factors in evidence, the SJC concluded 
that its long-standing belief that the odor of marijuana was tan-
tamount to probable cause that criminal activity was underway, 
needed to be reconsidered in light of the change in the statutory 
law. The court’s ruling in Commonwealth v. Cruz stands as, among 
other things, a testament to the SJC’s acceptance of the concept that 
the common law is a fluid and flexible living entity that grows and 
evolves in a dynamic of change.

Peter T. Elikann

29.   Id. at 479.
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Book Reviews
Justifying Intellectual Property, by Robert P. Merges (Harvard 

University Press 2011), 406 pages

Is there a present need to (re)justify intellectual property? Profes-
sor Robert P. Merges1 says the answer is yes. He begins with the well-
recognized reality that intellectual property is under attack from its 
beneficiaries as too weak and from those subject to restraints of such 
property as too strong. The patenting of business methods and pat-
enting of “life” itself, restrictions on Internet “free speech” through 
alleged excesses of copyright assertion, digital rights management 
(DRM), restrictions on consumers’ uses of purchased products, low 
quality of patents, ambiguity of scope of copyright and patent pro-
tection, and expenses of asserting intellectual property rights or of 
defense against the assertions are subjects of just some of the com-
plaints that have prompted judicial and legislative efforts at correc-
tion. 

Professor Merges comes to the defense of intellectual property 
and asserts the need to make the word “property,” meaningful in 
this context, but tempers a justification of intellectual property with 
suggestions of some ways intellectual property could be transformed 
and tailored to better serve its main purpose, including a focus on 
protecting creative work as a way of honoring and rewarding cre-
ative people.2 He begins at what is for most scholars of property law, 
the beginning—the philosophy of John Locke on property, supple-
mented by Immanuel Kant on individual freedom and John Rawls’s 
exposition of distributive justice. The works of these philosophers 
provide long-time foundation principles for modern concepts of 
property and, properly understood, freedom.3 Building on the fun-
damental principles of these philosophers, Merges moves on to mid-
level principles of efficiency, non-removal (from public domain), 
proportionality, dignity, and charity and, finally, to the specific 
practices, doctrines, rules, and institutions of intellectual property.

Locke proposed, in his Two Treatises on Government,4 that prop-
erty rights arise out of adhesion of a person’s labor to things of the 
commons, the resultant enhanced things belonging to the worker as 
a natural right, not as a royal grant—heady stuff at the dawn of the 

18th century and some 80 years before the American Revolution and, 
arguably, an incitement to it.5 Locke spoke mainly of enhancement 
of land and tangible things, but Merges finds in Locke’s philosophy 
a “goodness of fit” with intangibles such as intellectual property.6 
Locke recognized certain limits of the property right so obtained—
first, that there would be no removal from the public domain and 
second, the centrality of labor, ownership boundaries, and propor-
tionality—all implemented in provisos of sufficiency, spoilage, non-
over claiming and charity. The exploration of Locke by Merges and 
mapping his philosophy to modern intellectual property is followed 
by similar mapping from works of later philosophers. Kant, writ-
ing about 100 years after Locke, expressed a philosophy of freedom, 
including the right to appropriate and control otherwise unowned 
property and transform it according to a preconceived project—dy-
namic freedom of action as opposed to a static ownership of proper-
ty.7 Merges also explores an overlay of distributive justice that begins 
with recognized limitations of Locke and Kant and is more fully 
developed by John Rawls.8 The life work of Rawls was to figure out 
moral principles for structuring a fair and just society.9 This leads 
into the allocation of social claims versus an individual creator’s 
share in some proportion to societal contributions and individual 
personality/effort.

The mid-level principles arising from these philosophical foun-
dations are derived by generalizing from practices of government. 
Chief among these, in separate attention of courts, legislators and 
regulators, is the principle of proportionality. For example, in 2006, 
the United States Supreme Court in eBay v. MercExchange,10 upset 
the prevailing practice of automatically granting an injunction at 
the end of a case where an asserted patent is found valid and in-
fringed. The Court ruled that, instead, traditional equity factors of 
irreparable harm, adequacy of damages recovered, balance of harms 
and the public interest must be considered. The eBay case included 
concerns over the leverage used by so called patent-trolls to extract 
high license fees, particularly in the area of business method patents. 
A concurring opinion noted the suspect validity of such patents.11

More recently, the American Invents Act (AIA) was enacted on 
September 16, 2011 to implement a change from patenting priority 

1.   Wilson Sonsini Goodrich and Rosati Professor of Law and Technology at the 
University of California Berkeley School of Law and co-founder of the Berkeley 
Center for Law and Technology. Professor Merges is a co-author of a casebook 
on intellectual property and patents and an author of numerous articles.
2.   Robert P. Merges, Justifying Intellectual Property, 1 (2011) [here-
inafter Justifying]. The need for a justification is apparent from recent criti-
cisms. See e.g., James Benson & Michael Meurer, Patent Failure (2009). 
The same can even be seen in defenses bemoaning the stripping of “property” 
rights from intellectual property. See, e.g., F. Scott Kieffe, Removing Prop-
erty From Intellectual Property and (Intended?) Pernicious Impacts 
on Innovation and Competitiion (Dec. 6, 2007) http://www.lawnorthwest-
ern.edu/searlecenter//papers/KIEFFERemoving-Property-from-intellectual-
Property.pdf.
3.   Locke’s basic theory was that natural rights were morally superior to human 
laws and governments and included life, liberty and property (softened by the 
writers of the American colonies’ Declaration of Independence to life, liberty 
and the pursuit of happiness to side-step around the slavery issue). See also, Mar-
cus Verhaegh, Kant and Property Rights, 1813 Journal of Libertarian Studies 
11-32 (2004) (the building of social order to protect property rights).

4.   John Locke, Two Treatises on Government (Peter Laslut, ed., Cam-
bridge Univ. Press 1988).
5.   See supra note 3. See also, C.L. Belker, The Declaration of Indepen-
dence: A Study in the History of Political Ideas 27 (Harcourt Brace 
1922).
6.   Justifying, supra note 2, at 32.
7.   Immanuel Kant, The Doctrine of Right (1798), reprinted in The Cam-
bridge Edution of the Works of Immanuel Kant Practical Philosophy (Mary C. 
Gregoras, trans. and ed., Cambridge Univ. Press 1966). This doctrine of right, 
including the application of Kant’s philosophy to property, must also be seen in 
context of his earlier (1781-1790) works: The Critique of Reason; The Cri-
tique of Practical Reason; and The Critique of Judgment.
8.   John Rawls, A Theory of Justice (Harvard Univ. Press 1971) and John 
Rawls, Justice as Fairness: A Restatement (Harvard Univ. Press 2001).
9.   Justifying, supra note 2, at 104.
10.   547 U.S. 388 (2006)
11.   eBay v. MercExchange, 1547 U.S. 388, (2006) (Kennedy, Stevens, Souter 
and Breyer, JJ. concurring)
12.   P. Law 112-29 125 Stat. 284 (Sept. 16, 2011) amending 35 U.S.C. § 273 
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of the first inventor of a given invention to patenting priority for the 
first inventor-to-file-a-patent-application, but providing a prior use 
defense for companies whose prior secret use of a patented inven-
tion could not defeat patentability but could provide a grandfather 
right of continued operation12 notwithstanding the patent.13 AIA 
also protected patent owners from attacks on enforceability of pat-
ent rights based on alleged inequitable conduct14 or failure to dis-
close best mode of practice of an invention,15 but also including what 
might be regarded as anti-property features.16 Intellectual property 
treaties and complementary accords allow for compulsory licensing 
of patents in case of pandemics17 and for usage of by or for govern-
ment.18 Patent law eligibility for patenting excludes abstract ideas 
and natural phenomena but these limits are cautiously imposed.19 
Copyright law allows an expansive range of fair use to circumscribe 
exclusive rights of the copyright owner.20 But the copyright realm 
has also seen property recognition in decisions of the Supreme 
Court applying remedies for infringement against aiders and abet-
tors of infringement through Internet circulation,21 and construc-
tion of authors’ agreements in their favor,22 and in a district court’s 
resistance to a self-help eminent domain taking through Google’s 
books project.23

These and other like instances can be considered in the aggregate 
as a net increase in reinforcement of the validity and strength of the 
core property interest, but only after removal of dangers of actual or 
potential abuses and an implementation of the Lockean non-remov-
al-from-public-domain and proportionality principles.

Support for intellectual property is also seen in several decades of 
efforts by Congress and the Executive Branch to assure protection 
for American innovation in other countries. These included legis-
lation enabling the United States Trade Representative and Intel-
lectual Property Enforcement Coordinator to guide the nation in 

asserting diplomatic and economic pressure.24 It also is seen in op-
eration of the International Trade Commission, an Article I “court” 
reviewing imports that allegedly infringe intellectual property.25

Professor Merges also addresses the proposition that while 
intellectual property can stimulate creativity it can also harm 
innovation —a cost-benefit balancing. He also asserts that:

[T]here is reason to believe that such a balanced copy-
right infringement standard has not and will not seri-
ously impede the development of digital technologies. 
But even if it did save the cost of new technologies, this 
would not necessarily point to rejection of the test out 
of hand… the hallmark of a [property] right is that 
social utility alone is not reason enough to over-ride 
it….”26

This book’s arranged visit of the natural law philosopher Locke 
from the Age of Enlightenment to the modern digital age, accom-
panied by later philosophers Kant and Rawls building on the Locke 
foundation, comes just in time to combat the notion that online 
contracting will eclipse intellectual property.

“[Some] scholars share a simple idea: because access 
to digital contracts can be used to in effect make for 
a sort of super intellectual property right, contracts 
can and will eventually displace property … [T]here 
will no longer be a need for the standardized terms of 
use provided by property rights … [and] technologi-
cal protection systems … . The perfect adjunct to con-
tractual recitations … would see that those terms were 
enforced, or else, deny access to the desired content.” 
… [and this] will eventually displace intellectual prop-
erty.”27

to expand the grandfather rights previously afforded to previously used business 
methods to all previously used methods excepting patents of universities from 
the defense.
13.   The practice of prior art intervening rights also had roots in reissue and re-
examination practice. 35 U.S.C. §§ 251 252, 307, 316 (and as amended by AIA 
effective September 16, 2011). Transitional provisions of AIA defer effectiveness 
of the first-to-invent of first-inventor-to-file standard to April 16, 2013.
14.   AIA, supra note 12, at § 17. The passage of the AIA occurs roughly contem-
poraneously with an appellate decision increasing the protection of a patentee 
from such attacks. Therasense v. Becton-Dickinson, 649 F. 3d 1276 (Fed. Cir. 
2011) (en banc).
15.   Id. at § 15.
16.   These include rigorous pressure on business method patents, exclusion of 
inventions of tax strategies and human organisms from patent eligibility, and 
post grant review of issued patents.
17.   Trade Related Aspects of Intellectual property (TRIPS) agreement as modi-
fied by Doha Declaration, November 2001 (Declaration of Fourth Ministerial 
Conference on the intellectual property agreement and Public Health in Doha, 
Qatar) providing a mandate for compulsory licensing and technology trans-
fer to least developed countries to combat pandemic as a limited exception to 
the anti-compulsory licensing tone of the TRIPS Agreement made as part of 
the major revision of the General Agreement on Trade and Tariffs (GATT) in 
the 1994 Uruguay Round and complemented by later rounds of negotiation 
(Mexico (March 2003) and Hong Kong (2005)) (expanding the principles of 
Doha to agriculture). 
18.   See, e.g., 28 U.S.C. § 1498.
19.   See, e.g., Bilski v. Kappos, 130 S. Ct. 3218 (2011) (arbitrage method too ab-
stract to qualify for patenting); but see Diamond v. Chakrabarty, 447 U.S. 330 
(1980 (genetically modified bacterium patentable); J.E.M. Ag-Supply v. Pioneer 
Hi-Bred, 534 U.S. 124 (2001) (plant patentable under general utility patent 
statute as well as special plant patent statute).

20.   Campbell v. Acuff-Rose, 510 U.S. 569 (1994) (transformative parody); but 
see Dr. Seuss Enterprises v. Penguin Books, 109 F. 3d (4th Cir. 1997). There is a 
general fair use section of the copyright statute (17 U.S.C. § 107) and a further 
set of limitation of intellectual property right (including compulsory licenses) 
applicable to certain usages of works of author intellectual property, 17 U.S.C. 
§§ 108-122.
21.   MGM v. Grokster, 545 U.S. 913 (2005).
22.   New York Times v. Tasini, 533 U.S. 483 (2001) (freelance contributor’s 
contracts did not grant rights in computer data base usages; public policy con-
cerns did not override their copyright property interests).
23.   Authors Guild v. Google, Inc., 770 F. Supp. 2d 666 (S.D.N.Y. 2011) (Chin, 
J.) (rejecting a class action settlement that failed to respect property rights of 
authors of orphan works); see also, G. F. Frosio, Google Books rejected: Taking The 
Orphans To The Digital Public Library of Alexandria, 28 Santa Clara Com-
puter & High Tech L.J. 81 (2011).
24.   The United States. Trade Representative (USTR) is a cabinet level position 
and the office of USTR prepares annual reports to Congress of compliance or 
non-compliance with trade accords, including intellectual property, to use as 
triggers for retaliatory action by Congress. The Office of Intellectual Property 
Enforcement Coordinator formulates strategy for new efforts to enhance world-
wide enforcement of intellectual property rights.
25.   19 U.S.C. § 1337; also in the Economic Espionage Act (18 U.S.C. §§ 1031 
et seq.); the Anti-Counterfeiting Trade Agreement (signed Oct. 1, 2011 in To-
kyo by the U.S., Australia, Canada, Japan, and other nations as a commitment 
to cooperation in enforcing intellectual property rights, bi-lateral accords with 
other nations. There also are a series of Free Trade Agreements initiating intel-
lectual property enforcement controls more stringent than those obtainable in 
multilateral treaties such as TRIPs.
26.   Justifying, supra note 2, at 160-61.
27.   Justifying, supra note 2, at 262.
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Professor Merges responds that the basic logic of a right that is 
good against the world (i.e. property) and carried on the face of 
an object is powerful and should not be crowded out by contracts. 
Contracts involve elaborate legal procedures and have less reliabil-
ity. He argues that the value of property rights granted by the state, 
specifying off-the-mark rights and duties and privileges, assumes a 
kind of meta-priority.28

***
One must also respect the bravery of Professor Merges in taking 

on such a challenging analysis and doing so at a time when judi-
cial esteem of academia is at low ebb. Chief Justice Roberts said 
recently:29

“Pick up a copy of any law review that you see and 
the first article is likely to be you know, the influence 
of Immanuel Kant on evidentiary approaches in Bul-
garia, or something, which I’m sure was of great inter-
est to the academic that wrote it, but isn’t of much help 
to the bar.”30

But there was a spirited rebuttal by Prof. Sherrillyn Ifill of Uni-
versity of Maryland Law School:

Legal scholars will on occasion indeed take up Kant 
(and there’s no shame in that), but more often than not, 
published law review articles offer muscular critiques of 
contemporary legal doctrine, alternative approaches to 
solving complex legal questions, and reflect a deep con-
cern with the practical effect of legal decision making 
on how law develops in the courtroom. Such scholar-
ship can assist judges in explaining complex legal doc-
trine, but also in working through application of that 
doctrine to modern legal controversies. Take, for ex-
ample, the work of my colleague Renee Hutchins, who 
in her 2007 article Tied Up in Knotts: GPS Technol-
ogy and the Fourth Amendment, 419 U.C.L.A. L.Rev. 

409 writes about whether and how the use of GPS de-
vices by law enforcement should be assessed under the 
Fourth Amendment. Her article was so illuminating 
in exploring this undeveloped area of law that Judge 
David Tatel on the D.C. Circuit Court of Appeals cited 
it in last years’ U.S. v. Maynard, in which the court 
unanimously held that the police use of GPS tracking 
on a criminal suspect over several weeks constitutes a 
“search” and requires a warrant…. Hutchins’ article is 
hardly an anomaly. A recent review of articles posted 
on the Social Services Research Network, revealed a 
treasure trove of excellent articles that would greatly 
assist judges in their work…. I suppose it’s always good 
fun to disparage members of the academy as pampered 
and isolated egoists. Many of us are. You could sense a 
certain relish when Justice Roberts drove the knife in 
further and offered that if asked to name the last law 
review article he’s read, he would be hard-pressed to 
remember even one. No doubt the Chief Justice meant 
to shame academics with what he regards as our own 
scholarly irrelevance. But the shame is really on the 
Chief Justice of the United States, who demonstrated 
how out of touch he is with the current world of le-
gal scholarship and the potential contribution of legal 
scholars to the work of judges.31

One cannot prove that intellectual property really “works” or 
doesn’t work to justify imposing or not imposing exclusive rights 
as matters of economic determinism. Economists have tried and 
failed.32 But recognizing intellectual property as truly property in 
an act of faith short of religion (called philosophy) can serve well 
to buffer the mood swings of political will. This book is a welcome 
addition to the literature of intellectual property moving the debates 
over intellectual property to a higher level of abstraction than has 
been the norm for such debates. 

Jerry Cohen

28.   Justifying, supra note 2, at 163.
29.   Chief Justice Roberts was speaking at the 4th Circuit Judicial Conference 
in June 2011. The Chief Justice has company. Justice Stephen Breyer said in a 
2008 speech: “There is evidence that law review articles have left terra firma 
to soar into outer space” (quoted in David Segal, What They Don’t Teach Law 
Students; Lawyering, New York Times (Nov. 19, 2011) http://www.nytimes.
com/2011/11/20/business/after-law-school-associates-learn-to-be=lawyers.
html) (also quoting the Roberts jibe at the academy).
30.   See http://www.acslaw.org/acsblog/all/chief-justice-john-roberts (July 5, 
2011).
31.   www.abajournal.com/news-article-law-prof-responds-after-chief-justice-
roberts-disses-legal-scholarship. The Supreme Court affirmed the Maynard rul-
ing in United States v. Jones, 132 S. Ct. 945 (2102).
32.   See, e.g., Seymour Melman & John J. Smith, The Impact of the Patent 
System on Research; Study of the Subcommittee on Patents, Trade-
marks and Copyright of the Judicial Committee, U.S. Senate, 85th 
Congress, 2d session. S. Res. 236 study (1958) (patent system retards rather 
than promotes progress); Fritz Machlup, An Economic Review of the Patent 
System (1958) (“No economists on the basis of present knowledge could pos-
sibly state with certainty that the patent system as it now operates conveys a net 

benefit or a net loss upon society. The best that he can do is to state assumptions 
… If we did not have a patent system it would be irresponsible … to recommend 
instituting one…[but having instituted one, it would be irresponsible to recom-
mend abolishing it]” Id. pp. 79-81); F. Michael Scherer, Patents: Economics, 
Policy and Measurements (2005) (summary of four decades of the author’s 
work critically examining patents and antitrust issues). These critical/skeptical 
works are balanced against countless paeans to intellectual property by lawyers 
and legislators including recounting of practical instances of effectiveness of 
property rights allocation to advance technology, the economy and jobs. See, 
e.g., Jennifer Henderson et al, Academia, Industry and the Bayh-Dole Act. 
An Implied Duty to Commercialize (Oct. 2002), available at http://www.
cimit.org/news/regulation coi-part3.pdf. The Bayh-Dole Act is codified at 35 
U.S.C. §§ 200-212; it empowers retention by universities and small business of 
inventions made with government funding and exploitation in the private sec-
tor by licensees of the patent holders. The validly measured benefits of the now 
40 year old act run into the hundreds of billions of dollars, tens of thousands of 
new jobs and substantive advancement of the state of U.S. technology and its 
competitiveness. However, following the lead of Professor Merges, we value the 
property right per se, as a matter of first principles. The act’s intent is to provide 
a means for allocating such property but continuing strength of the property 
interest is a necessary element for fulfilling that intent.
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Bankruptcy law is complex and challenging to learn. It is based 
on a technical statute with substantive, highly-interrelated provi-
sions which often come from non-bankruptcy law. Bankruptcy has 
its own language (with a long judicial history), procedures, and 
court.

Fundamentals of Bankruptcy Law is an outstanding primer on 
modern bankruptcy law. Its authors were deeply involved in both 
drafting and negotiating the modern statute and then preparing and 
updating this primer to incorporate both amendments to the statute 
and its development under case law.

Fundamentals began as a series of American Law Institute-Amer-
ican Bar Association (“ALI-ABA”) seminars and lectures presented 
by its authors. Now in its seventh edition, Fundamentals breaks 
down bankruptcy law into ten integrated chapters beginning with 
an Introduction and Overview. Each of these “parts” is skillfully 
woven into the “whole cloth” of bankruptcy law and procedure.

To understand the “why” and “how” of the evolution of bank-
ruptcy law, the authors have provided an outstanding history of the 
statute. Although there were some earlier short-lived bankruptcy 
laws,1 a bankruptcy statute did not become a permanent part of fed-
eral law until the Bankruptcy Act was enacted in 1898.2,3

The history of the modern Bankruptcy Code begins with a 
study of bankruptcy and bankruptcy administration by the Brook-
ings Institution (also known as the Brookings Institute) in the late 
1960’s, resulting in a 1971 report.4 Building on this work, the Com-
mission of Bankruptcy Law of the United States, established by 
Congress in 1970 to consider changes to the Bankruptcy Act and 
bankruptcy administration, prepared a two-part report that was is-
sued in July, 1973. The first part of the report was a narrative of 
its findings and recommendations,5 and the second, the text of a 
proposed new bankruptcy code.6 The Commission noted numer-
ous Bankruptcy Act shortcomings which needed reform, including 
a strain on the system due to an increase in consumer cases;7 the 
disconnect between the costs of operating the system and the credi-
tors who benefitted;8 an inappropriate adversary proceeding;9 lack of 
uniform application;10 and conflict between the dual roles of bank-
ruptcy judge and referee.11 In 1975, the 94th Congress considered the 
Commission’s proposed reforms and also considered a similar, but 
not identical, bill (the “Judge’s Bill) introduced at the request of the 
National Conference of Bankruptcy Judges (“NCBJ”) (an unofficial 
organization of sitting and retired referees and bankruptcy judges).12

The National Bankruptcy Conference (“NBC”) (an unofficial 

bankruptcy organization of professors, scholars, bankruptcy judges, 
and practitioners) commented on both bills and a revised Judge’s 
Bill was filed in 1976. The bills were referred to the House Judi-
ciary Subcommittee. The subcommittee negotiated with the NBC 
and NCBJ and filed its final bill.13 The Senate filed its own bill14 
with some differences from the House bill. After last-minute com-
promises were agreed to, the final product, known as H.R. 8200, 
as amended, was passed by Congress and, signed into law by Presi-
dent Carter in November 1978.15 It is referred to as the “Bankruptcy 
Code” to differentiate it from earlier versions of the Bankruptcy Act.

Among the major contributors to the Bankruptcy Code from its 
earliest stages through the various drafts and compromises were the 
five authors of Fundamentals:

George M. Treister, Vice Chairman of the NBC;

J. Ronald Trost, a consultant to the Commission on 
Bankruptcy Laws;

Leon S. Forman (1915-2006), a member of the NBC; 
and

Kenneth N. Klee and Richard B. Levin, co-drafters 
of the Code, as associate and majority counsels to the 
House’s Judiciary Committee and Subcommittee on 
Civil and Constitutional Rights, respectively.

In order to educate the bankruptcy, corporate, and litigation bars 
into the totally changed substance and procedures of the new Bank-
ruptcy Code, Messrs. Treister, Trost, Forman, Klee, and Levin col-
laborated for many years in teaching the basic and advanced ALI-
ABA courses on bankruptcy law. Their course outlines were of such 
high quality that, in 1986, ALI-ABA asked them to consolidate and 
publish their materials, which resulted in the first edition of Funda-
mentals of Bankruptcy Law as a teaching tool for the Code and its 
1984 amendments and revisions.16

Fundamentals of Bankruptcy Law is intended to be a primer for 
practitioners. As such, it has done an outstanding job introducing 
the bankruptcy system to the entire bar and explaining both the 
substance of bankruptcy law and the procedures that are followed 
in the bankruptcy courts. The book is an excellent “first stop” in re-
sponding to bankruptcy questions. It is very user-friendly; its com-
mentary is printed on the right-hand or odd-numbered pages; and 
the Bankruptcy Code sections under discussion are quoted on the 
facing or even-numbered pages for ease of understanding, reference, 
and note-taking. Because of its “building-block” organization of 
materials and in-depth analysis of the Bankruptcy Code and bank-
ruptcy procedure, it is frequently used as the initial text at law firms 

Fundamentals of Bankruptcy Law, 7th Edition by Richard B. 
Levin (ALI-ABA, 2010), 439 pages.

1.   Act of April 4, 1800, ch. 19, 2 Stat. 19 (repealed 1803); Act of August 19, 
1841, ch. 9, 5 Stat. 440 (repealed 1843); and Act of March 2, 1867, ch. 176, 14 
Stat. 517 (repealed 1843).
2.   Bankruptcy Act of July 1, 1898, ch. 541, 30 Stat. 544, repealed by Pub.L. 
95-598.
3.   In turn, the Bankruptcy Act was amended generally in 1938 by the Chandler 
Act of July 22, 1938, ch. 575, 52 Stat. 883, repealed by Pub.L. 95-598, and 
amended in its entirety by the Bankruptcy Reform Act of 1978, Pub.L. 95-598, 
Nov. 6, 1978, 92 Stat. 2549.
4.   Stanley, Girth, et. al., Bankruptcy: Problem, Process, Reform (1971) (cited as 
the “Brookings Report”)
5.   H.R. Doc. No. 93-137, part I (1973) [hereinafter Report].
6.   H.R. Doc. No. 93-137, part II (1973) [hereinafter Commission’s Bill].

7.   Report at 2.
8.   Report at 3.
9.   Report at 3.
10.   Report at 4.
11.   Report at 93.
12.   H.R. 94-32 (1975) [hereinafter Judges Bill].
13.   H.R. 95-8200 (1977) [hereinafter House Bill].
14.   S. 950-2266 (1977) [hereinafter Senate Bill].
15.   Title 11, Bankruptcy, by Pub.L. 95-598, 92 State. 2549.
16.   Revised editions were published in 1988, 1993, 1994, 2004, 2006, and 
2010 to keep current with the amendments to the Code and developments in 
bankruptcy case law. All five authors edited the first five editions; the 6th and 7th 
were edited by Mr. Levin. 
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teaching bankruptcy law to new associates.
The bar was indeed fortunate to have had five such dedicated 

bankruptcy scholars and practitioners involved in drafting a re-
markable bankruptcy code that is envied throughout the world. The 
Code elevated the bankruptcy “referee/judge,” who was as much 
an administrator as a judge, to the role of a member of an inde-
pendent judiciary, and broke the myth of the “Bankruptcy Ring” 
whereby the District Court judge appointed the bankruptcy referee, 
who in turn appointed the trustee for each debtor. A dispute would 
be brought by the trustee, heard by the referee, who appointed the 
trustee, and any appeal would go the district court judge who ap-
pointed the referee. It took the court from one of a very limited 
summary jurisdiction to a court of substantially greater powers (al-
though still an Article I court), with jurisdiction over all “corporate” 
proceedings seeking liquidations in Chapter 7, or reorganizations in 
Chapter 11, rather than Chapters X, XI, and XII in two different 
courts under the Bankruptcy Act.17

Prior to the Code, bankruptcy practice had a unique procedural 
system of its own, operating under general orders instead of rules. 
The Code and its Rules caused bankruptcy court practice to be con-
ducted in the same manner as litigation in the federal district courts. 
However, for constitutional, historical, and practical reasons, bank-
ruptcy court litigants must contend with a number of jurisdictional 
and procedural concepts not encountered in the federal district 
courts. For practitioners not familiar with the bankruptcy courts, 
the chapter on the bankruptcy system is intended as an introduction 
to some of these bankruptcy-specific concepts. The authors have 
done an outstanding job explaining the intricacies of bankruptcy 
jurisdiction and the how or the why it came about.

The authors begin with an analysis of the five key sources of 
statutes and rules affecting bankruptcy jurisdiction, procedure, and 
substantive law. Title 28 of the United States Code (“Title 28”), en-
titled “Judiciary and Judicial Procedure,” establishes and limits the 
bankruptcy jurisdiction of district courts and bankruptcy courts.18 
Title 11 of the United States Code, Bankruptcy, establishes courts’ 
substantive bankruptcy powers, which affect bankruptcy jurisdic-
tion. The Bankruptcy Rules of Civil Procedure, promulgated by the 
Supreme Court (the “Bankruptcy Rules”), direct the procedures 
to be followed in bankruptcy cases. The Bankruptcy Rules often 
incorporate by reference the Federal Rules of Civil Procedure (the 
“Federal Rules”), which are generally applicable in federal litigation. 
Finally, each district court may have its own Local Rules of Bank-
ruptcy Procedure (the “Local Bankruptcy Rules”), which function 
to supplement the procedures set forth in the Bankruptcy Rules and 
the Federal Rules, as well as to establish particular operating pro-
cedures within the district.19 The format of the Local Bankruptcy 
Rules ties in logically to the Bankruptcy Rules they modifiy—a 

great improvement over the former “General Orders.”
The broad jurisdictional grant in the statute was intended to 

eliminate the extensive litigation over jurisdiction that occurred 
under the Bankruptcy Act by creating an independent bankruptcy 
court possessing broad jurisdictional power over all matters related 
to a bankruptcy case. Unfortunately, the system contemplated by 
the legislation never had an opportunity to take root. The system 
failed on June 28, 1982, when the United States Supreme Court 
handed down its decision in Northern Pipeline Construction Co. v. 
Marathon Pipeline Co.20 The Supreme Court declared that the broad 
jurisdictional powers granted to the bankruptcy court under the 
legislation was unconstitutional in that Congress could not con-
stitutionally imbue Article I adjunct judges with the authority to 
adjudicate constitutional and state law rights on a final basis, where 
the adjunct judges were not appointed under or subject to the pro-
tections of Article III.21

Congress resolved the jurisdictional problems by enacting the 
Bankruptcy Amendments and Federal Judgeship Act of 1984 
(“BAFJA”),22 which provided the district courts with original and 
exclusive jurisdiction over all cases under title 11 and original but 
not exclusive jurisdiction over all civil proceedings “arising under 
title 11, or arising in or related to cases under title 11;”23 authorized 
bankruptcy judges to act as “units” of the district courts24, and em-
powered the district court to refer to the bankruptcy court all cases 
under title 11 and all proceedings under, arising in, or related to a 
case under title 11.25 An understanding of Marathon and BAFJA is 
critical to understand bankruptcy procedure. The authors did an 
outstanding job in explaining the impact of this case.

Personal jurisdiction of bankruptcy courts is very broad; defen-
dants need not have minimum contacts with a forum state, but only 
with the United States as a whole.26 In rem jurisdiction of the bank-
ruptcy court includes all property, wherever located, and property 
rights of the debtor as of the filing27.

Bankruptcy courts’ subject matter jurisdiction is divided into 
two categories: the courts’ extensive jurisdiction over “core” matters, 
and the courts’ more limited jurisdiction over “non-core” matters. 
Under 28 U.S.C. § 157(b)(1), the bankruptcy courts have the power 
to “hear and determine all cases under title 11 and all core proceed-
ings arising under title 11, or arising in a case under title 11,” and 
to enter final orders and judgments as to those matters. 28 U.S.C. § 
157(a)(1) gives the bankruptcy courts jurisdiction to hear non-core 
but “related to” proceedings, although the bankruptcy court must 
send its findings to the district court for entry of a final order or 
judgment unless the parties agree that the bankruptcy court may 
enter the final order.

There are two principal forms of bankruptcy venue: venue of 
cases and venue of proceedings. The term “case” refers to the overall 

17.   The statute was drafted by practitioners, judges, scholars, professors, and 
the Congressional Committee as a statute fairly balanced between rights of 
debtors and rights of creditors. It was not materially influenced by traditional 
lobbying interests, although creditor lobbyists have weighed in on subsequent 
amendments to the Code to enhance the positions of their creditor clients.
18.   28 U.S.C. §§ 1 et seq. (West 2012).
19.   Fed. R. Bankr. P. 9029.
20.   458 U.S. 50 (1982).
21.   Such protections include appointment for life and from salary decrease 
while in office. See U.S. Const. art. III, § 1.

22.   Pub.L.No. 98-353, 98 Stat. 333.
23.   28 U.S.C. § 1334 (West 2012).
24.   28.U.S.C. § 151 (West 2012).
25.   28 U.S.C. § 157(a) (West 2012).
26.   See, e.g., In re Federal Fountain, 165 F.3d 600, 601 (8th Cir. 1999) (holding 
that United States contacts were sufficient to establish jurisdiction because of 
Bankruptcy Rule 7004(d)); Brown v. C.D. Smith Drug Co., 1999 WL 709992 
(D. Del. 1999).
27.   11 U.S.C. § 541 (West 2012).
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bankruptcy of a debtor, which is commenced by the filing of a bank-
ruptcy petition. The term “proceeding” refers to discrete disputes 
litigated within the context of a bankruptcy case. Adversary Pro-
ceedings are commenced by the filing of a complaint and are often 
referred to as “full blown federal lawsuits within the larger bank-
ruptcy case.”28 Contested Matters are commenced by motion and 
defined by negation to include all bankruptcy actions that are not 
Adversary Proceedings.29

Individuals and most corporate and business entities are eligible 
for relief under the Bankruptcy Code. Certain heavily-regulated 
financial entities such as banks and insurance companies are ineli-
gible for relief because they are regulated and liquidated under other 
state and federal statutes.30

The chapter captioned “Bankruptcy Estate” clearly describes the 
elusive concept of the bankruptcy estate, consisting of “all legal or 
equitable interests of the debtor in property as of the commence-
ment of the case.”31 Whether the debtor has an interest in property 
is determined by applicable state law.32

Bankruptcy is premised on two goals: equality of distribution 
to creditors, and a fresh start for the debtor. In order to prevent 
a debtor from piecemeal payments to preferred creditors, such as 
family and friends, the Code grants several special powers to trust-
ees and debtors in possession to recover preferential and fraudulent 
transfers of property or interests in property made by a debtor before 
bankruptcy. These avoidance powers of the debtor are a principal 
cornerstone of the Code. Motions to turn over33 a debtor’s property 
held by another, or to set off34 mutual debts are easily understood 
by creditors.

Preference complaints35 are one of the Code’s most critical weap-
ons to ensure fair and equal treatment of creditors. The Code autho-
rizes a trustee to bring a preference complaint to recover payment 
or transfers to a creditor; for a pre-existing debt owed by the debtor; 
while insolvent (assumed); and within ninety days before filing the 
petition.36

There are only a few defenses, such as disproving one of the above 
elements (hard to do in practice), proving that the payment was made 
in the ordinary course of business, or that the payment was made for 
contemporaneous new value.37 In many cases, preference recoveries 
are the only assets in an estate for distribution to creditors; however, 
creditors refuse to understand these complaints because they often 
have worked hard and long to collect an old debt from a deadbeat 
company and cannot understand why they must return it.

Fraudulent transfer complaints38 also are a critically important 
source of estate funds. The Code allows a debtor or trustee to recover 
fraudulent transfers or conveyances of money or property of the 
debtor under the following circumstances:

•	 when a transfer is made “with actual intent to hinder, delay or 
defraud” any creditor; or

•	 where the transfer is made for less than reason-
ably equivalent value, while the debtor was: 
insolvent or became insolvent as a result of the transfer;  
too thinly capitalized to engage in its business; or 
intended to incur debts that would be beyond its ability to 
pay.39

Fraudulent transfer complaints are equally misunderstood by 
creditor defendants who complain that all they did was to “negotiate 
a good deal or price.” The chapter does a very good job explaining 
both the rationales for, and the elements of, preferences and 
fraudulent transfers.

The Code provides the trustee or debtor with three very practical 
administrative powers for restructuring or rehabilitating a company: 
the automatic stay, sales of assets, and rejection of executory 
contracts. The “automatic stay” of the Code contains a statutory 
injunction against any creditor proceeding against the debtor to 
collect prepetition obligations, to pursue prepetition lawsuits, to 
perfect any lien against the debtor’s property, or to obtain possession 
of the debtor’s property.40

The debtor may use, sell, or lease its liened and unliened property 
outside the ordinary course of business, after notice and hearing by 
the court.41 The sales may be free and clear of, or subject to, liens.

The debtor can decide whether to assume or reject its executory 
contracts.42 Executory contracts are contracts under which the 
parties to the contract have some performance remaining,43 such as 
license agreements, leases, purchase orders, and sales agreements.44 
The right to reject or assume is particularly significant because 
it overrides many restraints on alienability often contained in 
executory contracts.45

The text covers these three powers quite thoroughly in the 
bankruptcy context, but glosses over some of their business benefits. 
If, for example, a client wants to acquire a company, but is concerned 
about its long-term liabilities such as bank liens, long-term leases, 
and lawsuits, a purchase through a bankruptcy sale made free and 
clear of all claims with liens and security interests attaching only to 
proceeds, and providing for liquidating the lawsuits, and terminating 
unprofitable leases, might be a better and cheaper option.

Assuming that a pool of assets has been recovered, Fundamentals 
turns to distributions. This chapter provides an extensive and clear 
discussion of what is a “claim,” because of the importance of the 
“claim” in a bankruptcy case. First, the assets of a bankruptcy estate 
are distributed only to holders of “claims;” second, a debtor receives 
a discharge only from a “debt” which is defined as a “liability on a 
claim.”46 The Code defines “claim”47 as broadly as possible to bring 

28.   In the Matter of Transamerican National Gas Crop., 978 F.2d 1409, 1416 
(5th Cir. 1992).
29.   Fed. R. Bankr. P. 9014.
30.   Railroads are eligible for Chapter 11 reorganization, but not for Chapter 7 
liquidation. Stock and commodities brokerages are eligible for liquidation under 
Chapter 7, but not reorganization under Chapter 11. Municipalities may seek 
relief under Chapter 9 only if permitted by state law. 11 U.S.C. § 109(c).
31.   11 U.S.C. § 541(a)(1) (West 2012).
32.   See Butner v. United States, 440 U.S. 48 (1979).
33.   See United States v. Whiting Pools, Inc., 462 U.S. 198 (1983).
34.   11 U.S.C. § 553 (West 2012).
35.   11 U.S.C. § 547 (West 2012).

36.   11 U.S.C. § 547 (a)(1)-(5) (West 2012).
37.   11 U.S.C. § 547(c) (West 2012).
38.   11.U.S.C. § 548 (West 2012).
39.   11 U.S.C. § 548(a)(1)(A),(B) (West 2012).
40.   11 U.S.C. § 362(a) (West 2012).
41.   11 U.S.C. § 363(b)(2) (West 2012).
42.   11 U.S.C. § 365 (West 2012).
43.   H.R. Rep. No. 95-595, at 347 (1977).
44.   11.U.S.C. § 365(f) (West 2012).
45.   See, e.g., In re Fleishman, 138 B.R. 641 (Bankr. D. Mass. 1992).
46.   11 U.S.C. § 101(12) (West 2012).
47.   11 U.S.C. §101(5) (West 2012).
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the largest possible gamut of claims into the bankruptcy proceeding 
and to make the bankruptcy discharge of those claims equally 
comprehensive to achieve a broad fresh start.

The chapter sets out the simple procedure for establishing a 
creditor’s claim and obtaining payment on the claim. Claims may be 
disallowed by the court on several objectionable grounds, including 
lack of enforceability, failure of consideration, and expiration of 
the statute of limitations.48 Once a claim has been allowed, it will 
be either a secured claim or an unsecured claim, depending upon 
whether it is secured by a lien, mortgage, or security interest.49

Once allowed, there is a hierarchy of distribution according 
to the character of the claim. Secured creditors are limited to the 
value of their collateral and come first. Next come the categories of 
“priority” creditors, which are the same in consumer and corporate 
cases.

Fundamentals provides a very extensive chapter on the consumer 
debtor and the debtor’s fresh start, one of the two fundamental goals 
of bankruptcy. The chapter walks the reader through each of the 
steps an individual must follow in order to obtain a discharge of 
debts and thereby obtain a fresh start, whether through a Chapter 7 
Liquidation or a Chapter 13 Adjustment of Debts for an Individual 
with Regular Income in which the debtor retains his or her assets, 
and pays his or her creditors over a period of three to five years in 
accordance with a plan filed with, and approved by, the court.

In order to support the debtor during this fresh start, the Code 
provides a series of federal exemptions with respect to certain 
property which the debtor may retain.50 These federal exemptions 
are very similar to exemptions under state law for property that 
is not subject to attachment or execution. The statute contains a 
specific list of exemptions, some of which are capped at a certain 
dollar or numerical amount, such as homestead, automobiles, 
household furnishings, clothing, and tools of the trade.51 The Code 
provides that the creditor can elect either the state exemptions or 
the Code exemptions in toto, but not both.52 States were given the 
opportunity to opt out of this choice, and about three-quarters of 
the states have opted out, so that the only choice in those states is 
state exemptions. Under either election, a debtor is entitled to other 
non-bankruptcy federal exemptions, including veterans’ retirement 
pay, Social Security, Supplemental Security Income, and certain 
retirement plans qualified under the Internal Revenue Code of 1986 
(“IRC”), Title 26 of the United States Code.53

After a bankruptcy discharge in Chapter 7, exempt property is 
not available for attachment by prepetition creditors. The debtor 
cannot waive these exemptions pre-bankruptcy, but can waive them 
after the discharge is granted. In Massachusetts, most debtors will 
opt for the state exemption if they own a home, because the state 
homestead exemption of $250,000 to $500,00054 is substantially 

greater than the federal exemption of $21,625.
The debtor’s goal in a Chapter 7 is to obtain a discharge order 

from the court that bars the debtor’s in personam liability on any 
claim or debt.55 The discharge in Chapter 7 applies to all debts 
incurred prior to the date of filing the petition. The right to a 
discharge cannot be waived by the debtor prior to the discharge;56 
the debtor may voluntarily agree to pay a discharged debt, but for 
obvious reasons, seldom does.

Normally, a debtor will receive a discharge for each and 
every debt; however, there are a few cases where, because of the 
inequitable actions of the debtor prior to the bankruptcy, all 
debts are excepted from discharge. Even if a general discharge 
is granted, certain individual debts to one or more creditors can 
become non-dischargeable because of similar prepetition debtor 
inequitable actions against that creditor. Such debts include, inter 
alia, (i); failure to pay taxes; (ii) debts incurred by fraud or false 
representation; (iii) domestic support obligations; (iv) liability for 
wilful and malicious injuries; and (v) educational loans.57 Litigation 
to deny the entire discharge or a discharge of an individual debt is 
brought by an adversary proceeding before the bankruptcy court.

As an alternative to a Chapter 7 liquidation, an individual may 
file a Chapter 13 petition through a court-confirmed plan under 
which creditors are paid in whole or in part from future earnings 
under the supervision of a trustee. The Chapter 13 alternative is 
most frequently used by a debtor who owns a home with some equity 
or has certain nondischargeability issues. To be eligible for Chapter 
13, a debtor must have regular income, unsecured debts under 
$360,475, and secured debts under $1,081,400.58 To be confirmed, 
the plan must provide for a better recovery for creditors than they 
would have received under a Chapter 7 liquidation (not a difficult 
hurdle).59 The plan confirmation does not act as a discharge. The 
Chapter 13 discharge is granted at the time when payments under 
the plan are completed.60 At that time, all debts are discharged 
except for longer-term debts as provided for in the plan.

Fundamentals carefully explains each step of the process: 
exemptions, discharge; objection to individual or total debt 
dischargeability, reaffirmation, and the Chapter 13 alternative.

A partnership,61 general or limited, is included in the definition 
of a “person” which may become a debtor.62 Since the LLP and the 
LLC have more or less replaced general partnerships as an entity of 
choice, it would made more sense to include a chapter on the LLP 
and LLC in bankruptcy rather than partnership.

The authors did an outstanding job in their longest and most 
detailed section, Chapter 11 Reorganizations as the alternative to 
liquidation under bankruptcy Chapter 7, which is available to any 
business enterprise eligible for relief under the Code. In Chapter 11, 
the debtor has a great deal of power to reject oppressive executory 

48.   11 U.S.C. § 502(b)(1)-(9) (West 2012).
49.   11 U.S.C. § 506 (West 2012).
50.   11 U.S.C. § 522(b)(2) and (d) (West 2012).
51.   11 U.S.C. § 522(d) (West 2012).
52.   11 U.S.C. § 522(b)(2) (West 2012).
53.   11 U.S.C. § 522(b)(3)(A),(B),(C) (West 2012).
54.   M.G.L. ch. 188 §1 (West 2012).
55.   11 U.S.C. § 727(a)(1) (West 2012).
56.   11 U.S.C. § 524(a) (West 2012).

57.   11 U.S.C. § 523(a)(1)-(9) (West 2012).
58.   11 U.S.C. §§ 101(30) and 109(e) (West 2012).
59.   11 U.S.C. § 1325(a)(4) (West 2012).
60.   11 U.S.C. § 1328(a) (West 2012).
61.   11 U.S.C. § 101(41) (West 2012).
62.   Partnerships are mentioned briefly in Fundamentals. In the 1990’s, general 
and limited partnerships were more or less replaced by limited liability partner-
ships (“LLPs”) and limited liability companies (“LLCs”). The LLP and the LLC 
provide similar corporate and tax benefits as partnerships, but also limit the 
personal liability of the general partners.
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contracts, including labor agreements, to use the collateral of its 
secured creditors to borrow money, and to protect itself from any 
lawsuits with the automatic stay. In enacting the Code, Congress 
built in a bias in favor of reorganizations over liquidations.

About 30 days after the filing, the United States Trustee, a 
functionary of the United States Department of Justice, will convene 
and preside over a meeting of all creditors.63 In large cases, an earlier 
meeting of the 20 largest creditors (selected from a list filed with 
the petition) is held. From this group, the U.S. Trustee appoints a 
committee of unsecured creditors which can retain counsel who will 
be paid by the debtor. The committee serves as the adversary of the 
debtor, negotiates a plan of reorganization with the debtor, and has 
a voice in court.

Individuals, whether or not engaged in business, can file under 
Chapter 11,64 which may be the only remedy for someone with 
income in excess of the Chapter 7 “means test” or has debts beyond 
the Chapter 13 limits.

The text examines each of the benefits of commencing a Chapter 
11 proceeding. First, a trustee is not automatically appointed for the 
debtor as was the case in former Chapter X cases under the Act, and 
as still occurs in most non-U.S. reorganization proceedings. The 
current board and officers may continue to operate the business as a 
debtor in possession while enjoying the protection of the automatic 
stay. The debtor in possession may also exercise the avoidance powers 
of a bankruptcy trustee to avoid and recover fraudulent, preferential, 
and other transfers. Finally, the debtor may obtain a discharge of all 
claims against it, and will have a fresh start going forward.65

Filing requirements are quite basic and are clearly set out in the 
text. Chapter 11 proceedings culminate in a plan of reorganization 
that restructures the debt and equity interests of the debtor and 
provides for it to continue its business operations. Whether a debtor 
or third party prepares the plan, there are two aspects to confirming 
it: first, a disclosure statement for the plan must be prepared; second, 
the plan must meet all of the requirements of Section 1129.

The Code provides that a Disclosure Statement must be approved 
by the bankruptcy court after notice and hearing to all creditors. 
This order must be obtained before a debtor (or any other plan 
proponent) may solicit acceptances for a plan of reorganization.66 
To be approved, the disclosure statement must contain “adequate 
information” that would allow “a hypothetical reasonable investor” 
to evaluate the plan of reorganization. There is no specific statutory 
list of information that must be included in the disclosure statement 
for it to be deemed to contain “adequate information.” Perhaps 
the most important contents of a disclosure statement are the 
liquidation analysis of the debtor’s assets and an analysis of the 
plan’s feasibility. The valuation is critical because, unless the plan 
of reorganization provides creditors with a return greater than what 
would be obtained in a liquidation of the debtor, the plan will not 
meet the “best interest of creditors” test.67 The feasibility analysis 

is critical to showing that the plan can work. The authors make it 
abundantly clear that it is very important to make the disclosure 
statement readable. This statement is the document that most 
creditors will review carefully in deciding how to vote for the plan.

There are a variety of structural requirements that must be met 
in preparing a confirmable plan of reorganization. Section 1123 
provides a general outline of matters that must be set forth in a plan 
of reorganization, each of which is carefully explained in the text:

•	 Claims must be divided into classes;
•	 any unimpaired class must be designated;
•	 the treatment of each impaired class must be described;
•	 each class member must be treated equally; and
•	 adequate means must be provided for implementation of the 

plan.68

Once the Section 1123 requirements have been met, a plan must 
achieve the confirmation standards of Section 1129, which has 
several technical requirements, including good faith, disclosures of 
fees and insiders, greater distributions than from liquidation, and 
feasibility.69 There are two major substantive requirements: (1) all 
classes of creditors must have accepted it, and (2) the “cram down” 
alternative methodology applies when some classes of creditors have 
not accepted it.70

If all requirements for confirmation of a plan other than the 
acceptance by all classes of creditors occurs, the Code allows 
bankruptcy courts to confirm a plan as long as it does not discriminate 
unfairly against any creditors, and is fair and equitable with respect 
to each class of claims or interests that is impaired under the plan 
and has not accepted it.71 The “cram down” provisions are tests of 
fairness, equity, and priority.

The Code provides that the confirmation of a plan “discharges 
the debtor from any debt that arose before the date of such 
confirmation,” except as set forth in the plan and orders confirming 
it, whether or not a proof of claim has been filed or the holder has 
accepted the plan.72 This chapter is one of the best summaries of 
Chapter 11 that I have read.

Federal, state, local, and foreign taxes can affect transactions 
among debtors, secured and unsecured claimants, and shareholders 
in a bankruptcy case, but taxes do not generally play a major role, 
except in chapter 11 reorganizations of large public companies.

Although a brief discussion of tax considerations is included, the 
interface of bankruptcy law and tax law is complicated and beyond 
the scope of Fundamentals. Discharge of indebtedness income and 
net loss carryforwards, two significant tax issues, are mentioned 
briefly.

Fundamentals of Bankruptcy Law is an outstanding primer for 
understanding bankruptcy law. It is broad, thorough, and user-
friendly. Its authors have written and frequently updated it with 
great care. Fundamentals is the bankruptcy book for your library.

Paul P. Daley

63.   11 U.S.C. § 341(a) (West 2012).
64.   Tiabb v. Radloff, 50 U.S.157 (1991).
65.   11 U.S.C. § 1141(d)(1)(A) and (d)(5) (West 2012).
66.   11 U.S.C. § 1125(b) (West 2012).
67.   11 U.S.C. § 1129(a)(7) (West 2012).

68.   11 U.S.C. § 1123 (a)(1)-(5) (West 2012).
69.   11 U.S.C. § 1129(a) (West 2012).
70.   11 U.S.C. § 1129(a) and (b) (West 2012).
71.   11 U.S.C. § 1129(b) (West 2012).
72.   11 U.S.C. § 1141(d)(1)(A) (West 2012).
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There was an inherent improbability to the appointment of 
Nancy Gertner to a United States District Court judgeship after a 
storied career as a near legendary civil liberties and criminal defense 
attorney. After all, the conventional wisdom has long held that the 
well-worn route to the federal bench is frequently trod by cautious 
individuals who labor in corporate law firms and prosecutors’ offices 
and guardedly never take a controversial stand. In contrast, Gertner 
had been principled and unapologetic in her outspoken advocacy of 
the unpopular and the scorned. 

Even when her former Yale Law School classmate Hillary Clinton 
asked Gertner to join her in 1973 as a staff member on the House 
Impeachment Committee investigating President Nixon, Gertner 
declined what she then recognized as a possible career-making post. 
She was unconcerned about assembling traditional resume-enhanc-
ing building blocks when she knew she had already arrived where 
she should be - in the often bleak trenches of the courtroom.1 In 
fact, such was her reputation that, at one point, when asked why she 
had taken on a lucrative white collar case representing a government 
official accused of corruption, she archly replied, “Well, if I restrict-
ed my practice to lesbian feminist revolutionaries, I would starve.”2

Nowhere was the consistency of her convictions so starkly high-
lighted than through a series of choices she made while she was in 
the process of being nominated to the bench. In her judicial ap-
plication, she noted that the case she was proudest of was the one 
that had established that the right to choose abortion was contained 
in the Massachusetts Constitution.3 Then, at her first meeting with 
Senator Edward Kennedy (who ultimately recommended her for 
the post) she brazenly told him that she had “a bone to pick with 
him”—that, if he valued civil rights, he should just once choose a 
civil libertarian even if it was not her.4 

Months later, while awaiting confirmation, she received a call 
from the Pulitzer Prize winning journalist Sy Hersh who wanted a 
quote from her for a story he was writing for the New Yorker maga-
zine on the reliability of a certain type of computer that had pro-
vided the information that precipitated President Clinton’s order 
to bomb Baghdad. She had earlier stated that the information pro-
vided by that same computer was “junk” during the trial of United 
States v. Shay, where she had represented a defendant charged with 
building a bomb that resulted in the death of a Boston police offi-
cer.5 Gertner initially demurred, telling Hersh that she had just ap-
plied to be a judge and that it would not help for her to criticize the 
president just then. Within minutes after hanging up the telephone, 
she called him back, telling him that she had rethought it and would 
give him the quote. “I had never pulled my punches and would not 
do so now,” she said.6

Finally, the day after her nomination was approved by the Senate 

Judiciary Committee, she received a call from the Justice Depart-
ment concerning her long-standing practice to always declare as 
income cash payments received from a client, but never to reveal 
the client’s identify. She was told that if she did not identify her 
clients, the Justice Department would begin federal civil proceed-
ings against her, a seemingly sure-fire nomination killer. Yet again, 
she stood firm and triumphed despite pressure from the President’s 
counsel, Lloyd Cutler.7

Gertner claims that, in the final analysis, the trepidations held by 
detractors about the possible bias of this unusual judicial pick were 
unwarranted. Gertner writes:

We pick judges in their forties and fifties for what they 
know and what they have lived through. We under-
stand that they have opinions, feelings, positions. We 
expect it. Every person who decides he or she is going 
to be a judge has to move to neutral. And that move 
should be no more difficult for a civil rights advocate 
than for a prosecutor or corporate lawyer. I have always 
been suspect of the juror who said: I know nothing, 
read nothing, and have no opinions. I have always felt 
more comfortable with the juror who acknowledges his 
or her opinions, who would struggle with them.8

In her book, In Defense of Women: Memoirs of an Unrepentant 
Advocate, Nancy Gertner focuses solely on the years prior to her ap-
pointment to the bench, when she was an opinionated vocal cham-
pion of the disenfranchised with a decidedly feminist sensibility.

Her journey began in the Lower East Side of Manhattan in a ten-
ement where all four family members slept in the same room until, 
when she reached the age of seven, they moved to Flushing, Queens. 
Despite their exceedingly modest circumstances, her father, Moishe, 
with his Old World outlook, made her mother, Sadie, quit her secre-
tarial job when they were married and would not even allow her to 
learn how to drive. He encouraged Nancy’s sister not to take college 
preparatory classes in high school since she was a girl and, though 
his two daughters went on to college, insisted that it be a local one, 
Barnard, because “girls are supposed to live in their father’s house 
or their husband’s.”9

Yet, at the same time, he apparently was intent on raising a spir-
ited, independent thinking, self-possessed woman. Moishe and 
Nancy would watch the evening news together and he encouraged 
her to debate him on the public issues of the day. Through these 
arguments, she learned that her own views had value. They also in-
stilled in her a lifelong belief that you can feel great affection and 
respect for someone while verbally slugging it out with him. Gertner 
said of her father, “and because I loved him so very much, I learned 
how to fight and love, confront and respect, disagree but cherish.”10

Sadie, in a quieter though determined way, proved as support-
ive, refusing Nancy’s offers to help cook, clean or even to babysit, 
instead encouraging her to study. Gertner relates the story of how, 

1.   NANCY GERTNER, IN DEFENSE OF WOMEN: MEMOIRS OF AN 
UNREPENTANT ADVOCATE (Beacon Press, 2011), [hereinafter cited as 
GERTNER], 59-60.
2.   Id. at 108.
3.   Moe v. Secretary of Administration and Finance, 382 Mass. 629, 417 N.E.2d 
387 (1981).
4.   GERTNER, supra note 1, at 239.
5.   United States v. Thomas A. Shay, Criminal No. 92-10369-Z (D. Mass.).

6.   GERTNER, supra note 1, at 240-241.
7.   Id. at 243-245. A civil enforcement action was, in fact, instituted against 
Gertner though it, eventually, proved unsuccessful for the Government. See 
United States v. Gertner, 65 F. 3d 963 (1st Cir. 1995).
8.   GERTNER, supra note 1, at 245-246.
9.   Id. at 13-14.
10.   Id.

In Defense of Women: Memoirs of an Unrepentant Advocate, by 
Nancy Gertner (Beacon Press, 2011) 249 pages
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when she was home from law school, her mother dragged her next 
door to visit a neighbor. The neighbor said, “Sadie, here’s my grand-
child!” Her mother replied as she yanked out a law review reprint, 
“She’s adorable! And here’s Nancy’s article!”11

In 1975, only a few years out of law school, Gertner took on her 
first major criminal case, defending Susan Saxe, one of only eight 
women ever to make the FBI’s most wanted list. Saxe and four oth-
ers had robbed a bank in Brighton, Massachusetts to try to obtain 
funds for their radical antiwar activities. Unbeknown to Saxe, long 
after she and three others had fled the scene, the fifth conspirator 
shot and killed Boston Police Officer Walter Schroeder. Saxe was on 
the run for five years before being captured and brought to trial on 
charges of armed robbery and felony murder.

Gertner’s narrative of her representation of Susan Saxe is riddled 
with an underlying subtext appreciated primarily by attorneys - how 
does someone with only two years experience take on a seeming im-
possible-to-win, high profile case? In fact, when Saxe asked her how 
many previous jury trials she had tried, Gertner facetiously says, “I 
rounded off three to the nearest ten.” Saxe knew better, but wanted 
her anyway and Gertner says it was the very last time she was not 
completely honest.12

Much of her representation of Saxe was brazenly creative as she 
challenged the government’s case “molecule by molecule.”13 She 
confronted the long established felony-murder rule—the law that 
says that any participant in a felony is responsible for a killing even 
if he or she had no specific intent and even if a co-conspirator killed 
someone without his or her knowledge or consent.14 She managed 
to get an attorney voir dire of the jury,15 was one of the first to use 
jury consultants,16 and successfully challenged what appeared to be 
a phony search warrant.17 She tried to get her non-lawyer client de-
clared her co-counsel so that she could sit next to her at the counsel 
desk rather than in the dock - a cage that seemed like something out 
of the middle ages. When she was unsuccessful, she sought permis-
sion for the legal team to move into the cage. When motions were 
denied, she ran up to the Supreme Judicial Court to appeal them.18 
She was inventive and creative because she writes, “I had no “this is 
how I always do it’ to get in the way.”19 

At one point, the exasperated trial judge exclaimed, “Miss Gert-
ner, you’ve gone as far as you can push.” She shot back, “I thought 
that was my job.”20

Gertner even moved to get the veteran judge to recuse himself for 
impartiality, citing his ex parte meeting with the prosecutor when 
she was out of town. It was denied by the judge who was angered at 
the questioning of his ethics, but, a quarter century later, she discov-
ered that the judge and the prosecutor had frequently met secretly 
during the trial. 21

Gertner was belittled and subjected to sexist remarks from both 
the judge and prosecutor. Eventually though, the judge developed a 
grudging admiration for the young upstart particularly for what be-
came her trademark as an advocate—her almost hyper-meticulous 

preparation. She practically memorized almost every transcript and 
scrap of paper from the case files of the co-defendants who were 
tried earlier, to the point where she could say, “But Judge, this is 
what you did on the Gilday case on x date, y page.”22

Gertner identified closely with the defendant in the Saxe case, 
something that many similarly zealous advocates go out of their way 
to avoid. Although she did not condone Saxe’s criminal acts, she saw 
a lot of herself in this Susan Saxe. Both were educated, New York 
area Jewish feminists in their twenties with middle class values and 
a progressive bent. Gertner visited her in jail not just for defense 
preparation, but also to offer personal support and the two remained 
friends after the case concluded. Also unorthodox was Gertner’s wel-
coming of strong client participation in the case, even allowing trial 
strategy to reflect Saxe’s goals and principles, despite the fact that, 
as Gertner would note, some of Saxes strategic trial decisions put 
“profound limitations” on viable defenses.23 Saxe encouraged what 
was to be an almost entirely female legal team. including investiga-
tors and jury consultants (though Gertner’s partner, civil libertarian 
Harvey Silverglate was an ever-present, behind the scenes force). 

Gertner’s defense strategy worked as she relentlessly reminded 
the jury that the murder of the officer also was a shock to Saxe when 
she learned that it had occurred long after she had fled the scene. 
The jury deadlocked and later, rather than face a retrial, Saxe plead-
ed guilty and received a relatively minimal sentence.24

From here, Gertner’s story becomes the odyssey of a woman on 
the front lines of many of the gender-driven legal issues in America 
in the latter part of the twentieth century. She took on a plethora 
of seminal sex discrimination cases such as Merrill Lynch’s unequal 
treatment of its female employees; a historic, precedent-setting bat-
tered woman defense of a female who murdered her husband; and a 
headline-making case that rocked the academic world as she chal-
lenged Harvard Law School’s denial of tenure to a female professor.

From her earliest days, she showed an energetic willfulness on 
behalf of her clients, driving up to police stations in dangerous 
neighborhoods in the middle of the night, successfully suing the 
judge who refused to appoint her to a case and then would not let 
her volunteer to represent that woman for free,25 and even suing ev-
ery judge of the federal district court on behalf of a court employee 
with a discrimination claim.26 The stories are told through a de-
cidedly female outlook of how the American community examined 
its sexually biased perspective and adjusted to the rising number of 
women practicing in its ranks. 

Woven throughout these legal issues is a personal story of a 
woman who, while challenging the legal culture, was experiencing 
romance, pregnancies, child-rearing, aging parents and life itself, 
and how these personal and professional issues intertwined and in-
fluenced each other. When this eminent advocate rose to her feet 
in the courtroom, she was still, ironically, very much her father 
Moishe’s daughter.

While Nancy Gertner may have seemingly “had it all” on one 
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16.   Id. at 16-18.
17.   Id. at 24-25.
18.   Id. at 22.

19.   Id. at 35.
20.   Id. at 34.
21.   Id. at 20.
22.   Id. at 19.
23.   Id. 30-31.
24.   Id. 47-48.
25.   Id. at 59.
26.   Id.
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level—a relatively rich family and professional life—this book il-
luminates that she also was responsible for having it all on another 
level. Her story is a testament to the idea that a practitioner in the 
vineyards of the law - either female or male - does not have to choose 
between a successful legal career and one’s personal convictions. 

Memoirs by people who have led public lives often are merely 
book-length collections of anecdotes and war stories. Gertner’s work 
transcends this. There are passages where Gertner appears torn due 
to her ability to see both sides of a legal issue and it is here she dem-
onstrates how no one could ever have characterized her relationship 
with the law as being easy-to-categorize or predictable.

Nowhere are the difficulties brought on by her ability to see two 
sides of an issue brought into sharper focus than when she writes 
about the crime of rape. While many criminal defense lawyers will 
represent those accused of any crime, no matter how abhorrent, ini-
tially Gertner refused to take rape cases because, to her, rape was a 
different category of crime, one where, as she writes “the definition 
of the crime itself was an anachronism. It focused on the victim’s 
conduct—whether she had ‘resisted to her utmost’ - rather than on 
the defendant’s conduct.”27 

She believed that the law seemed to be more concerned with 
protecting men from false accusations than with championing the 
victim whose veracity and character were attacked and motives were 
questioned. So Gertner brought civil lawsuits against rapists and 
worked for the passage of rape shield statutes to block the intro-
duction of evidence of the alleged victim’s prior sexual history or 
reputation.

Despite her initial resistance and under heavy criticism from 
some former allies, Gertner eventually took on the rape case of a 
young man she believed was innocent where she argued that, in 
some instances, the pendulum of rape law had swung too far with 
the victim’s rights becoming paramount to the detriment of the ac-
cused. In particular, she challenged her inability to view the records 
of the alleged victim’s psychiatrist and social worker that she had 
reason to believe might be exculpatory, arguing that, “rape is unique, 
but so is freedom.”28 “Just because the legal system has moved from 
the view that all rape accusations are contrived, we said, does not 
move to a view that none are,” she summarizes what she claims was 
an explicitly feminist brief. “Just because it has stopped singling out 
rape victims for especially harsh treatment, does not mean that they 
should be singled out for blanket accommodation.”29

She won the appeal of that rape case but, ironically, was appalled 
that the court seemed to have gone too far when it implied that all 
psychiatric records of a victim should be open to the defense even if 
no “legitimate need” is identified. Ironically, although she rejoiced 
that her innocent client has gone free, she announced that part of 
the Supreme Judicial Court’s decision in her favor was “a step back 
for rape victims.”30 One newspaper account of the time described 

her as “perhaps the first lawyer to complain that she got more than 
she asked for.”31

The lesson from the rape case is its demonstration of Gertner’s 
most admirable characteristic. She does not see the law as black or 
white, but appreciates it in all its nuanced degrees. As Gertner says, 
“We prosecute individuals, not categories.”32

Another chapter where Gertner rises above the standard memoir 
of lawyer tales and uses her stories to reveal insights on much deeper 
levels is her examination of one of her many academic discrimina-
tion cases. Harvard Law Professor Clare Dalton, who Gertner saw 
as having virtually unassailable credentials, was denied tenure while 
it was granted to the other five applicants during the same time peri-
od, all of whom were male. Dalton had received a majority of votes, 
but not the required two-thirds supermajority.

According to Gertner, “legal precedents tell stories,” and, in sex 
discrimination cases, there seem to be only two “core stories” avail-
able—“someone intentionally discriminated against you because of 
your gender, or you were not discriminated against at all. Either you 
found a villain or the law found no problem.”33

She says that the “villain model” may have made sense at an ear-
lier time and it was easy to prove in the days when someone would 
blatantly admit that they did not hire someone because she was a 
woman or, alternately, it might be easy to document that openly 
sexist comments were made. However, as employers developed some 
degree of tort-resistant sophistication, it became harder to prove in-
tentional discrimination. “To be sure, every academic defendant can 
come up with a credible reason for their candidate’s rejection,” she 
writes. “Some fault can be found with everyone.”34 She adds that, 
“[t]he problem is that all of this may occur with the best of inten-
tions by well-meaning faculty who profess to be egalitarian, even 
feminist.”35

In this case, on the brink of trial, after years had gone by and the 
atmosphere was less charged, Harvard mediated a financial settle-
ment with Gertner that Dalton designated for the creation of the 
Domestic Violence Institute at Northeastern University School of 
Law which Dalton would run. 

Nancy Gertner interlaces and riddles her book with a woman’s 
sensibility revealing both a feminist legal perspective and a woman’s 
emotional power. For example, in one impassioned closing argu-
ment she made on behalf of a battered woman accused of killing 
her alleged abuser, she admits “It was a woman’s closing, passionate 
and emotional.”36

Gertner closes her book by relating a story about her first week 
on the job as a judge where a court proceeding was interrupted by 
a phone call from her six-year old son requesting her assistance in 
locating the chocolate pudding snack she had included in his back 
pack. Gertner uses this example of the almost rhythmic interplay 
between her personal and very public lives to demonstrate how her 
decidedly woman’s perspective on the public issues of her time has 
always found its balance.

Peter T. Elikann

27.   Id. at 159, 160.
28.   Id. at 177.
29.   Id. at 171.
30.   Id. at 174.
31.   Id.
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