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the RoLe of chiLd counseL in the attoRneys 
RepResenting chiLdRen pRogRaMs in the  

pRobate and faMiLy couRts

By Jeffrey C. Melick & Karen W. Stuntz

Jeffrey C. Melick, of Kates & 
Barlow PC, concentrates his 
practice on all aspects of domestic 
relations litigation, including 
divorce, custody, modification, 
and child support. He assisted 
in the creation of the Attorneys 
Representing Children Program in 
Middlesex County, and has served 
as ARC counsel in both Norfolk 
and Middlesex counties.

Among the most significant issues facing judges in the Probate 
and Family Court are those involving children.1 The issues arise in 
cases involving child custody, parenting plans, removal of children 
from the commonwealth, choice of schools and colleges, and other 
matters concerning their upbringing. Several counties, including 
Barnstable, Bristol, Plymouth, Norfolk and Middlesex, have es-
tablished Attorneys Representing Children (“ARC”) programs in 
which attorneys are appointed to represent children whose parents 
are litigating these issues. The ARC programs have proven helpful 
to judges who wish to obtain the child’s perspective in high conflict 
cases. 

This article addresses the role of attorneys representing children 
in these cases as well as both legal and practical issues that may arise 
during this unique representation.2 

i. intRoduction

The first judge to decide a child custody case was King Solomon. 
When presented with two women claiming to be a child’s mother, 
Solomon threatened to cut the child in half to determine custody. 
The real mother placed her child’s interests before her own and told 
the king to give the child to the other woman. Solomon immedi-
ately knew who had told the truth and awarded the child to her. 
The case was decided quickly and efficiently, and the true parent did 
what was best for the child. The real world is not so simple.

Judges are obviously unable to employ the kind of tactic King 
Solomon used. Instead, they have to rely on witness testimony, doc-
umentary evidence, and counsel’s arguments in arriving at a deci-
sion. A good judgment may have a positive effect on a child; a wrong 
judgment may have a disastrous one. A flawed decision regarding 
parenting time could unfairly harm a child’s relationship with a par-
ent or subject the child to emotional turmoil or abuse. “Youth comes 
but once in a lifetime.”3 It is crucial for the court to make the best 
possible judgment, and to do so it is helpful for the judge to have as 
much information as possible.

Getting it right is often very difficult. Understanding the true 
facts in high conflict cases can be complicated because they often 
include the classic “he-said, she-said” situations. Once the court 
makes a decision as to what those facts are, it must then fashion a 
decision. The Appeals Court has spoken to the difficulty in doing so:

The determination of custody is a choice among limit-
ed alternatives, all of which, invariably, have imperfec-
tions, often serious imperfections. The judgment that 
is called for is a realistic, commonsense judgment, one 
which weighs the practical significance of those imper-
fections or deficiencies in terms of their effect on the 
well-being of the child and his future development.4

In deciding these cases, the court must determine the child’s best 

Karen W. Stuntz is a founding 
partner of McEvoy & Stuntz LLP, 
an Acton law firm specializing 
in all areas of domestic relations. 
Stuntz’s practice is focused on 
complex custody disputes and 
high asset property division. 
An experienced litigator who is 
dedicated to child-related issues, 
Stuntz co-founded the Attorneys 
Representing Children (ARC) 
program in Middlesex County.

1.   The children addressed in this article are unemancipated children over whom 
the court has jurisdiction pursuant to Mass. Gen. Laws ch. 208, §§19, 28, 28A, 
29, 30, 31, 31A.
2.   This article does not address issues regarding representation of children in 
actions where the Department of Children and Families (“DCF”) is involved 

and, thus, where the children have a right to counsel.
3.   Henry Wadsworth Longfellow, Hyperion, A Romance, Kessinger Publishing, 
LLC, Whitefish, MT (2003).
4.   Fort v. Fort, 12 Mass. App. Ct. 411, 418 (1981).
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interests.5 A child’s preference is relevant to that determination.6 As 
Aristotle recognized more than two thousand years ago, “the life of 
children, as much as that of intemperate men, is wholly governed by 
their desires.” Numerous studies have documented the benefits of 
taking those desires into consideration.7

There are various sources of information available to the court 
to determine a child’s preference. Evidence from the child’s parents, 
teachers, therapists8, and other third parties may be introduced at 
trial or hearing. A guardian ad litem (“GAL”) may be appointed to 
conduct an investigation and/or evaluation, and render a report 
pursuant to General Laws chapter 215, section 56A General Laws 
chapter 208, section 16. The report may be introduced into evidence 
if the GAL is available to testify and be cross-examined.9 Although 
rare, the trial judge may also speak with the child in camera, and the 
child may testify in court.10 

Although these methods of information gathering have strong 
benefits, they also have weaknesses. For example, parents who are 
emotionally involved in a divorce, modification, or removal ac-
tion may not have an objective understanding of their child’s pref-
erences. And even if they do, they may be too obsessed with the 
litigation to be willing to say so. Counsel for the parents will most 
likely reiterate their clients’ positions and not necessarily those of 
the child.11 Schoolteachers and friends may not have had an oppor-
tunity to discuss the situation with the child and many do not wish 
to get involved. Therapists rarely wish to speak with counsel or ap-
pear in court for fear of upsetting the therapeutic relationship with 
the child, and the privilege applying to that relationship must be 
waived.12 GALs can be expensive, and the time required to con-
duct their investigations or evaluations, and provide their reports, 
can be lengthy. Having the child travel to a courthouse to speak 
with a judge may be intimidating, and the content of any state-
ments the child makes to the judge must be made available to the 
parents,13something the child may be made to feel guilty about later. 
Having children testify in the courtroom places them physically in 
the middle of their parents’ dispute, and within their parents’ view 
as they speak their minds, which may cause children a great deal of 
anxiety and stress. 

In response to these drawbacks, several counties in Massachu-
setts have adopted ARC programs, which have the benefit of pro-
viding children, in appropriate cases, with a voice in the litigation. 
Initially, the Barnstable County Probate and Family Court had a 

program providing legal representation for children on a paid basis. 
When the program’s funding dried up, participating counsel vol-
unteered to continue the program on a pro bono basis. Similar pro 
bono programs are now operating in the Probate and Family courts 
in Bristol, Middlesex, Norfolk, and Plymouth counties. Attorneys 
willing to volunteer their time are placed on a list of panel counsel 
and the court assigns them, as needed, in cases where DCF is not 
involved. Due to the time commitment and expense these cases can 
involve, counsel are not expected to handle more than one case per 
year. Although the court is still able to use the methods of fact gath-
ering referred to above, the appointment of an attorney to represent 
a child can enhance the possibility of an early settlement, the likeli-
hood that the child will benefit from the court’s decision, and the 
probability that the court will have enough information to make the 
best possible ruling. 

A. Legal Authority for the Appointment

One of the most significant considerations in establishing these 
programs is whether the court has legal authority to appoint counsel 
for these children in the first place. It does. The Probate and Family 
Court has exclusive original jurisdiction over actions for divorce.14 
It also has jurisdiction over actions to modify judgments involving 
children that it has previously issued.15 It is a “court[] of superior and 
general jurisdiction with reference to all cases and matters in which 
[it has] jurisdiction.”16 The Supreme Judicial Court has specifically 
stated that the court possesses inherent powers, apart from statutory 
authorization, which are “broad and flexible, and extend to actions 
necessary to afford any relief in the best interests of a person under 
its jurisdiction.”17 

In recognizing this broad authority, the Appeals Court has ruled 
that the court has authority to appoint an attorney to represent a 
minor child in a custody case.18 In that case, the Probate and Family 
Court appointed an attorney to represent the interests of a 12-year-
old child of a divorcing couple. By agreement of his parents, the 
child was admitted to McLean Hospital for treatment of serious 
behavioral problems.19 A few weeks later, the mother changed her 
mind and wanted the child released from the hospital.20 The court 
appointed an attorney to represent the child.21 After a hearing, the 
court found that the child was incapable of caring for himself and 
appointed a temporary guardian.22 After other lengthy proceedings, 
not relevant here, the mother appealed the court’s appointment of 

5.   Mass. Gen. Laws ch. 208, §31 (emphasizing the importance of “the hap-
piness and welfare of the children” in determining child custody); Yannas v. 
Frondistou-Yannas, 395 Mass. 704 (1985) (requiring that removal of a child 
from Massachusetts be in the child’s best interests). 
6.   Addizoni v. Raymond, 40 Mass. App. Ct. 734, 738 (1996); Hale v. Hale, 12 
Mass. App. Ct. 812, 814 (1981). 
7.   See, e.g., William V. Fabricus & Jeff A. Hall, Young Adults’ Perspectives 
on Divorce, 38 Fam. & Conciliation Cts. Rev. 446 (2000); Judith S. Waller-
stein et al, The Unexpected Legacy of Divorce: A 25-Year Landmark Study, 174-85 
(2000); Judith S. Wallerstein & Julia Lewis, The Long Term Impact of Divorce on 
Children: A First Report From a 25 Year Study, 36 Fam. & Conciliation Cts. 
Rev. 368 (1998); Florence W. Kaslow & Lita Linzer Schwartz, The Dynamics of 
Divorce: A Life Cycle Perspective (1987). 
8.   A therapist may not testify regarding the therapeutic relationship with the 
child unless the child’s privilege has been waived. Mass. Gen. Laws ch. 233, § 
20B. A therapist may, however, testify as to observations and interactions with 
parents in the event the child’s privilege has not been waived. 
9.   Gilmore v. Gilmore, 369 Mass. 598, 605 (1976). 
10.   See Abbott v. Virtusso, 68 Mass. App. Ct. 326, 336 (2007); Hale, 12 Mass. 

App. Ct. at 814. 
11.   Counsel for the parents have a primary duty of advocacy to their clients, 
but “are also under a general duty to act in a manner consistent with the best 
interests of the children.” Mass. Practice, Kindregan & Inker, (3d Ed. 2002) 
§29:15. Also see, Benson, Counsel as Advocate and Conciliator in Child Cus-
tody Disputes, Mass. Family Law J. 5 (No. 1, May 1984). 
12.   Mass. Gen. Laws ch. 233, § 20B.
13.   Abbott, 68 Mass. App. Ct. at 336.
14.   Mass. Gen. Laws ch. 215, §3.
15.   Mass. Gen. Laws ch. 215, §6C. 
16.   Mass. Gen. Laws ch. 215, §2. 
17.   Matter of Moe, 385 Mass. 555, 561 (1982). 
18.   Guardianship of a Minor, 11 Mass. App. Ct. 1027-29 (1981).
19.   Id. at 1027.
20.   Id.
21.   Id.
22.   Id. at 1027-28.
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an attorney to represent her son in the first instance. The Appeals 
Court stated that there “was no error in appointing [the child’s] 
counsel to represent his interests.”23 In so ruling, it relied on the 
court’s inherent authority, “apart from any statute,” to make the ap-
pointment.24 Thus, the authority of the Probate and Family Court 
to appoint counsel under ARC programs is well founded.25

B. Child’s Standing in the Litigation

As the Supreme Judicial Court has stated, “[t]he question of 
standing is one of critical significance.”26 It is a matter of subject 
matter jurisdiction, and must be established even if it has not been 
challenged by the other parties to the case.27 

In order to have standing, a party must have “a definite inter-
est in the matters in contention in the sense that his rights will be 
significantly affected by a resolution of the contested point.”28 Those 
“who have themselves suffered, or who are in danger of suffering, legal 
harm” have standing to request relief from the court.29 Children 
whose ability to visit or not visit with their parents, attend particular 
schools and colleges, and move out of state, most definitely are in 
danger of suffering legal harm if they are unable to present their po-
sitions to the court. Therefore, it is clear that children have standing 
to be included in the action under the common law in the event the 
court deems the appointment of counsel appropriate.30

Standing may also be conferred by statute. In those cases, the 
court must consider the “language of the statute [and] the Legis-
lature’s intent and purpose in enacting [it].”31 Of relevance here is 
General Laws chapter 208, section 19, which provides the court 
with authority during the pendency of a divorce action to make or-
ders “upon application of either party or of a next friend in behalf 
of the minor children of the parties,” which are expedient and for 
the child’s benefit; General Laws chapter 208, section 28, which 
provides the court with authority to enter a judgment in a divorce 
action “relative to the care, custody and maintenance of the minor 
children of the parties….”, and which also provides the parties or 
“a next friend on behalf of the children” to file a modification ac-
tion relative to child custody; General Laws chapter 208, section 
28A, which provides the court with authority during the pendency 
of a modification action to enter temporary orders upon motion 
of either party or a “next friend of the minor children” relative to 
the children’s care, custody and maintenance; and General Laws 

chapter 208, section 30, which provides the court with authority 
to determine whether a child may be removed from Massachusetts, 
and further allows any person on “behalf of such child” to file an 
application for security and issue writs and processes to effectuate 
the statute. Clearly, the child is the subject matter of these statutes, 
and the Legislature has even provided a right for someone to file a 
motion on behalf of the child in three of the four statutes, due to the 
child’s interest in the matters. Therefore, these statutes may be used 
to support the child’s standing to participate in the action. 

C. Benefits of Appointing Counsel for Children

The benefits of providing counsel to children in appropriate cases 
are numerous and significant. 

First, many children want their preference for where they live 
and when they see their parents heard; i.e., they want a voice in 
the decision.32 It is easy to understand why, especially with respect 
to older children who are more sophisticated and understand the 
implications of their parents’ divorce.

Second, in cases where the mother and father tell the judge con-
flicting accounts of what occurs during parenting time, the child, 
through counsel, can inform the court of the truth—at least as the 
child sees it—which can be valuable in assessing the child’s best 
interests.

Third, counsel may initiate discovery, attend depositions, file 
motions, request a GAL appointment, and advocate directly on be-
half of the child. In contrast, a GAL may not advocate or act as an 
attorney for the child because the child’s preference may be contrary 
to what is in his or her best interests, which is what the GAL is 
bound to determine.33 

Fourth, although the child’s preference may be contained in the 
GAL report, it may be downplayed if the GAL determines it is con-
trary to the child’s best interests. The ability of counsel to advocate 
for the children and present their preferences to the court is essential 
if the children are to be given a true voice. Additionally, a GAL 
report is susceptible to motions in limine or motions to strike. De-
pending on whether those motions are allowed, an integral part of 
the GAL report containing a child’s preference may be stricken and 
the court may not be able to consider it. 

Fifth, a child’s counsel can become involved in settlement dis-
cussions just like any other attorney with an appearance in a case. 

23.   Guardianship of a Minor, 11 Mass. App. Ct. 1027, 1029 (1981).. 
24.   Id.
25.   See also Mass. Practice, Kindregan & Inker, (3d Ed. 2002) §47.1 (“A 
child has no absolute right to have counsel appointed for him in a divorce action 
involving a custody dispute, although the court may have discretion to appoint 
counsel where the child’s best interests require it.”).
26.   Barbara F. v. Bristol Division of Juvenile Court Dept., 432 Mass. 1024 
(2000). 
27.   HSBC Bank USA v. Matt, 464 Mass. 193, 199 (2013).
28.   Bonan v. Boston, 398 Mass. 315, 320 (1986). 
29.   Doe v. The Governor, 381 Mass. 702, 704 (1980) (emphasis supplied). 
30.   The issue of standing was not considered in Guardianship of a Minor, supra 
note 18, most probably because the court considered the fact of standing to be 
clear.  See also Passemato v. Passemato, 427 Mass. 52, 52 n.1 (1998) (court noted 
that the Appeals Court granted three minor children the right to intervene in 
divorce case involving establishment of trust fund for their college expenses). 
The right to intervene in divorce cases is governed by Mass. R. Dom. Rel. P. 24, 
which provides a right of permissive intervention where a Massachusetts statute 
confers a conditional right to intervene. Mass. Gen. Laws ch. 208, §§19, 28, 
28A and 30, would provide such a right as they expressly permit someone to seek 

relief on behalf of a child.
31.   Indeck Me. Energy, LLC v. Commissioner of Energy Resources, 454 Mass. 
511, 517-18 (2009).
32.  A great deal has been written on this issue. See, e.g., Barbara A. Atwood, 45 
Arizona Law Review 629 (2003); Joan B. Kelly, Psychological and Legal In-
terventions for Parents and Children in Custody and Access Disputes: Current 
Research and Practice, 10 VA. J. Soc. Pol’y & L. 129 (2002); Carol Smart, From 
Children’s Shoes to Children’s Voices, 40 Fam. Ct. Rev. 307 (2002); William 
V. Fabricius & Jeff A. Hall, Young Adults Perspectives on Divorce, 38 Fam. & 
Conciliation Cts. Rev. 446 (2000); Carol Smart & Bren Neale, ‘It’s My Life 
Too’ – Children’s Perspectives on Post Divorce Parenting, 30 Fam. L.J. 163 
(2000); Judith S. Wallerstein, et al, The Unexpected Legacy of Divorce: A 25 
Year Landmark Study, 174-85 (2000); Mary Ann Mason, The Custody Wars, 
65-92 (1999); Judith S. Wallerstein & Julia Lewis, The Long Term Impact of 
Divorce on Children: A First Report From a 25 Year Study, 36 Fam. & Concili-
ation Cts. Rev. 368 (1998); Florence W. Kaslow & Lita Linzer Schwartz, The 
Dynamics of Divorce, A Life Cycle Perspective 162 (1987). 
33.   See Probate & Family Court Standing Order 1-05: Standards for Category 
F Guardian ad Litem Standards, 1.3C; Standards for Category E Guardians ad 
Litems/Evaluators, 1.1. 
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That involvement, coupled with the ability to advocate for the child, 
may convince parents who genuinely want to do the right thing for 
their child to compromise on issues they had earlier refused to nego-
tiate. The ability to help the parties resolve their case short of trial is 
a tremendous asset the child’s counsel brings to the table.

Sixth, a child’s attorney may have the ability to act faster than a 
GAL, given that counsel’s role is to advocate for the child. The issue 
with which the attorney are concerned—the child’s preference—is 
often narrow enough to permit the attorney to perform his or her 
work in a limited amount of time and then assist the parties and the 
court in resolving the case.

Seventh, in cases involving older children, the court is more in-
clined to enter an order commensurate with their desires. Thus, a 
full GAL investigation, which is costly to the parties, may be less 
necessary.

Eighth, a child who has been given the opportunity to take 
part in the process and express his or her preference may be more 
willing to cooperate with a court order that is inconsistent with 
that preference. The fact that the child’s voice is acknowledged by 
the judicial process and that the child was given an opportunity to 
participate may provide sufficient comfort, and make the child feel 
less anger about any perceived arbitrariness of the court’s decision. 
And the child’s counsel may be able to place the ruling in a helpful 
persepctive.

Ninth, in light of the parents’ knowledge that the attorney will 
inform the court of the child’s preference and observations, the ap-
pointment may encourage the parents to work together and be more 
honest about their child’s preferences and best interests.

Tenth, because the statements children make to their counsel are 
protected by the attorney-client privilege, the children have a way 
of keeping confidential certain views, concerns, and desires they do 
not want their parents to be aware of. In contrast, a GAL must give 
the child a “Lamb-type warning” and explain in appropriate terms 
that nothing the child says to them is confidential or protected.34 
Thus, the opportunity to speak with an attorney and express their 
preferences, rather than to a GAL, may comfort the child. The at-
torney may represent the children’s preferences without having to 
make public all of their concerns.

Finally, and perhaps most importantly, “knowledge is power,” 

and knowledge of the child’s preference may provide the court with 
a greater ability to make the best possible decision. 

D. Possible Downsides of Appointing Counsel for Children

There are some potential downsides to appointing an attorney to 
represent a child in these cases, and a judicious decision as to wheth-
er to make the appointment requires consideration of each of them.

First, providing representation to children effectively places 
them in the middle of their parents’ divorce. Introducing a child to 
an attorney and telling them that the attorney will represent their 
interests in the custody and parenting issues may make them anx-
ious. Thus, care should be taken to ensure that counsel is appointed 

only in appropriate cases where the benefit of the appointment is 
likely to outweigh any harm to the child.35 

Second, some children are too young to be able to articulate their 
preferences on such weighty matters as custody and visitation. Mas-
sachusetts courts have long recognized this fact. In fact, the Appeals 
Court has specifically warned that the preferences of children “must 
be treated with caution.”36 Thus, the judge may end up disregarding 
the child’s preference due to his or her tender age, and the represen-
tation may be for naught. Providing children with a more active role 
by way of appointment of legal representation may turn out to have 
been more harmful than beneficial if children become angry that 
their preferences were sought but not followed. Thus, judges should 
use care to ensure they appoint counsel only in cases where they may 
be likely to consider the child’s desires, and not in cases where they 
will be unlikely to take them into account. 

Third, the ability to properly interview a child on emotional mat-
ters involving their parents requires an understanding of the child’s 
emotional and intellectual status, and the ability to speak with the 
child in a way that does not exacerbate any problems the child may 
be having. Attorneys are not generally trained in this area, and some 
may have better skills at it than others.37 An attorney without the 
requisite skills may create additional stress on a child. Attorneys 
must be sensitive to this and decide whether this is an appoint-
ment they should undertake. If they consider themselves adept in 
this regard, they need to create a strategy for interacting with and 
questioning the child. Speaking with the parents and obtaining an 
understanding of the issues and the child’s personality is an impor-
tant first step.

Finally, allowing a child a voice in a situation where one parent 
has alienated the child against the other parent may only prove to 
further polarize the parties and the situation. The child’s preference 
may be no more than an extension of the alienating party’s position. 
If the child’s counsel reiterates the child’s statements to the court, it 
has the effect of reinforcing and even strengthening the alienating 
parent’s bad conduct, to the potential detriment of the child. Judges 
should be sensitive to this before adopting the child’s position. At-
torneys must also be sensitive to this possibility and conduct due dil-
igence in determining the reasons why a child does not want to visit 
or communicate with a parent, or takes an extreme position. This 
due diligence is no different than what an attorney must do when an 
adult client wishes to take an extreme position. Zealous advocacy for 
adult clients requires corroboration from outside sources and under-
standing the motivation behind the positions they are taking, and it 
requires the same for a child client—only more so given the impact 
an attorney for the child can have on the outcome of the litigation. 

ii. consideRations foR the couRt in deteRMining 
whetheR to Make the appointMent

There are unique issues that arise in these cases, and recogniz-
ing and understanding them is essential for the court to determine 
whether to make the appointment.

34.   See Probate & Family Court Standing Order 1-05: Standards for Category 
F Guardian ad Litem Standards, 5.1; and, Standards for Category E Guardian 
ad Litem Standards, 5.1. The so-called “Lamb warning” is based on the decision 
in the case of Commonwealth v. Lamb, 1 Mass. App. Ct. 530 (1973).
35.   Of course, the same anxiety may be created when the child speaks with a 
GAL.

36.   Hale v. Hale, 12 Mass. App. Ct. 812, 820 (1981). 
37.   Although there are training requirements necessary for Category E & F 
GALs, there are currently no training requirements for ARC counsel. It should 
be noted that while the panel of attorneys who have volunteered their time 
through the ARC programs are not necessarily trained or certified as GALs, 
they are experienced family law attorneys.  
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A. Circumstances Under Which the Appointment Should be Made

Some commentators have called for appointment of counsel for 
children in all divorce cases involving child custody issues.38 Others 
advocate appointment when the child requests it,39 a situation which 
would require that the child know of the right and have an opportu-
nity to exercise it. We believe a middle ground is more appropriate, 
and that an appointment should occur only in cases where: (1) the 
court believes it will be helpful to have information about the child’s 
preference; (2) there is concern that the child’s parents are not ad-
equately representing or protecting the child’s interests; (3) the child 
is of an age where he or she is able to provide a meaningful prefer-
ence to the court; (4) the child wants to be heard; and (5) the matter 
is either not complex enough to warrant a GAL investigation, or is 
one of such high conflict or complexity that it warrants both the ap-
pointment of a GAL and an attorney for the child.

1. Issues on Which It is Helpful to Have Input From the Child

An exhaustive description of all circumstances where the court 
may find it helpful to hear the child’s preference is not possible, but 
they may involve situations where the parents present differing ac-
counts of the child’s preference on the parenting plan, the selection 
of a private school or college, which activities the child wants to 
participate in, and whether the child wants to move to a new state. 
These are all issues where the child’s preference has a bearing on his 
or her best interests, and appointing counsel to provide that input to 
the court may be valuable.

2. Conflicting Input From the Parents

 As stated above, some parents either do not understand what 
their children really want, or do understand but are unwilling to 
be honest about it because of the emotional turmoil surrounding 
the litigation. Either situation presents problems for the court. And 
even if a parent is well minded, they still may not clearly understand 
their child’s preferences. In his groundbreaking book, Far From the 
Tree, Andrew Solomon chronicles a wide variety of situations where, 
despite their best intentions, parents are unable to understand their 
child’s wishes simply because they are different from them. He em-
phasizes that parents do not “reproduce” so much as “engage in an 
act of production,” by which they create a wholly new and unique 
human being.40 “Our children are not us: they carry throwback 
genes and recessive traits and are subject right from the start to en-
vironmental stimuli beyond our control.”41 Parents expecting their 
child to mirror their thoughts and ideas merely because the child is 
theirs may be surprised at the differences between what they think 

their child wants and what the child really desires. They may have 
the best of intentions when they advise the court of what they believe 
is in their child’s best interests, but they may not truly understand 
what the child prefers or what is best for the child. Thus, if there is 
a question as to whether the parents are accurately informing the 
court of the child’s true wishes and best interests, appointment of 
child counsel may be the best way to proceed. 

3. The Child is at an Appropriate Age for Representation

As stated above, the goal of the ARC program is to provide chil-
dren with a voice regarding the issues affecting them. However, due 
to their young age, not all children are capable of making an ad-
equately considered decision as to what they want. Children who are 
too young to speak, for example, cannot tell their lawyer anything 
at all. Children capable of speaking may still be too young to under-
stand the issues or the consequences of any preferences they voice. 
Thus, it is advisable for the court to consider the ages of the children 
before appointing counsel to represent them.42

Generally speaking, the older the children, the more sense it 
makes for them to have a voice. However, a hard and fast rule con-
cerning an appropriate age for the appointment is difficult to create. 
Children mature at different paces, so a rule setting the cutoff at a 
particular age may be appropriate for some and inappropriate for 
others. Denying appointment for a child who is capable of providing 
a preference but younger than the age limit would be unfair. Provid-
ing an appointment for a child older than the limit who is incapable 
of accurately or intelligently expressing a preference may not be in 
the child’s best interests.

Another approach is to base the appointment on a determination 
of the child’s individual cognitive capacity. However, that approach 
would require the court to make an assessment of the child’s cogni-
tive development, emotional maturity, and communicative ability 
before making the appointment, something the judge would be un-
able to do without an investigation of those issues.

Thus, there is difficulty in arriving at a perfect and consistent 
rule. In light of the pros and cons stated above, we believe the best 
approach is to set the age at 7 and leave it to the court to determine 
the weight to provide to the child’s preference. According to Jean 
Piaget, the noted child developmental psychologist, beginning at 
about age 7 children can think logically about what they have ex-
perienced and manipulate their thoughts symbolically. 43 They can 
think forward and backwards in time, which “speeds up logical 
thinking tremendously.”44 They can think about their experiences 
abstractly.45 Seven-year-olds also can separate their own points of 
view from others and work the points of view into a common goal 

38.   See, e.g., John David Meyer, The “Best Interest of the Child” Requires Inde-
pendent Representation of Children in Divorce Proceedings, 36 Brandeis J. Fam. 
L. 445 (1997-1998); William D. Horn, Mandating Appointment of an Attorney 
for Children in Divorce, 27 Fam. L.Q. 473 (1993-1994); Shannan L. Wilber, 
Independent Counsel for Children, 27 Fam. L.Q. 349 (1993-1994); Linda D. El-
rod, Counsel for the Child in Custody Disputes: The Time is Now, 26 Fam. L.Q. 
53 (1992-1993).
39.   See, e.g., Brent Avery, Court-Appointed Counsel and the Wrong Side of Sound-
proof Glass, 16 J. Contemp. Legal Issues 218 (2007). 
40.   Andrew Solomon, Far From the Tree, Scribner, New York, NY 2012, at p. 1.
41.   Id.
42.   An explanation of the cognitive abilities of children and teenagers is be-
yond the scope of this article, but the following books provide guidance in that 

regard: M. Gary Neuman, L.M.H.C., Helping Your Kids Cope with Divorce the 
Sandcastles Way, Random House, Inc., New York, NY (1998); Ann M. Hara-
lambie, Handling Child Custody, Abuse and Adoption Cases, West Group (1993); 
Kathryn Kuehnle, Assessing Allegations of Child Sexual Abuse, Professional Re-
source Press, Sarasota, FL (1996).
43.   Mary Ann Spencer Pulaski, Ph.D., Understanding Piaget: An Introduction 
to Children’s Cognitive Development, Harper & Row Publishers, New York, NY 
216 (1980). Other commentators have advocated this age as well. See Martin 
Guggenheim, The Right to Be Represented But Not Heard: Reflections on Legal 
Representation for Children, 59 N.Y.U. L. Rev. 76, 91 (1984); Sarah H. Ramsey, 
Representation of the Child in Protection Proceedings: the Determination of Deci-
sion-Making Capacity, 17 Fam. L.Q. 287, 3-12-315 (1983).
44.   Id.
45.   Id.
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(such as a result that works for the parents and the child).46 This 
allows them to have more complex discussions in which they can 
understand another’s viewpoint and justify their own. Their view-
points then change from egocentric, to views which they can con-
nect to ideas and logic. These abilities are important in allowing 
a child to provide a well-reasoned and objective viewpoint to the 
court. Children who are too young to have begun to develop these 
skills may provide information they do not truly understand, or 
which is more apt to be influenced by one or both of their par-
ents. While 7-year-olds and older children can suffer from these 
same limitations, they at least have the building blocks for think-
ing through the issues at hand and can provide more meaningful 
input than younger children. We believe this level of thinking is 
sufficiently advanced to make counsel’s representation worthwhile. 

To the extent a child is too young at that age due to developmen-
tal differences, his or her parents, through their counsel and possibly 
a GAL, can provide evidence to the court for proper perspective on 
the child’s preferences. As stated above, under Massachusetts law, 
the court may take into consideration the age of any child when 
weighing the child’s choices. 

4. The Child Wants to be Represented

It is rare for a judge to know whether a child wants to be repre-
sented by counsel before the appointment is made. Judges will not 
have spoken with the child, and may not have read a GAL report. 
In fact, a GAL report must be formally admitted into evidence 
only after both parties have had the opportunity to cross-examine 
the GAL. Thus, the only information the judge may have as to 
whether the child wants counsel may come from their parents, 
and that information may be influenced by the parents themselves. 
Unless the child is a particularly well-informed teenager, it is un-
likely the child would even know that he or she has a right to 
counsel.

However, children often do want the judge to hear them. The 
fact that they may not understand that the proper mechanism for 
this is through an attorney is irrelevant. As referenced above, many 
children want a voice in the new relationship that will result from 
their parents’ divorce. Appointment of counsel for them provides 
that voice. Thus, if the court believes the child may want that 
voice, the appointment is appropriate.

Nevertheless, if counsel later learns that the child does not 
want to be involved in the process, the attorney should honor that 
request and inform the court that the child does not want to be 
represented. This may happen if the child is concerned about one 
or both parents learning of the child’s preferences, if one or both 
of the parents puts too much pressure on the child relative to what 
to tell counsel, or if the child is generally unable to handle the 
stress of being involved in the divorce. Counsel should be careful 
not to force themselves on their young clients, and should instead 
inform the court that the appointment should be terminated with-
out prejudice. The child’s preference not to be heard should be 
given the same respect as the preference to be heard.

5. The Matter is Not of Sufficient Complexity to Warrant a 
GAL Investigation, or There is Sufficient Conflict or Complex-
ity to Warrant the Appointment of Both a GAL and Counsel 
for the Child

Not all cases involving child issues require the involvement of a 
GAL. In fact, most are decided without one. In those less complex 
cases, the judge may merely need to know what the child wants 
and consider it along with other available evidence to determine the 
child’s best interest. Appointment of counsel may be the most effec-
tive way of handling the case. The attorney can meet with the child, 
obtain his or her preference and reasoning, and report back to the 
court. This can happen relatively quickly and at considerably less 
expense than a GAL investigation.

However, in cases of high conflict and complexity, appointment of 
both child counsel and a GAL may be advisable. These kinds of cases 
may involve allegations of spousal or child abuse, alcohol or drug 
abuse, psychological problems, educational issues, or other matters. 
The appointment of a GAL may be necessary to obtain information 
on a wide range of topics that the court needs to render its judgment. 
GALs have the requisite training to conduct investigations that can 
provide a fuller perspective for the court and better enable it to reach 
the best possible decision. Since the GAL and child counsel serve dif-
ferent functions and operate under different rules, the appointment 
of both a GAL and child counsel may be appropriate in those cases. 

iii. consideRations foR counseL

A. Conflicts of Interest

Pursuant to Massachusetts Rule of Professional Conduct 
(“MRPC”) 1.7, counsel must consider possible conflicts of interest 
before representing a client. In the event representation of multiple 
children is to be undertaken, there must be an analysis of whether a 
conflict may occur if one attorney represents more than one child. 
In families with multiple children, the children may each have dif-
ferent preferences about the issue at hand. One child may want to 
see more of a parent than another child, and one child may want to 
move out of Massachusetts while another may be adamantly against 
it. Each child may have good reasons for his or her preference, and 
each may want to stress different facts or views of those facts to the 
court. The older children may be more dominant than their younger 
siblings and may encourage them to say things they do not mean, 
especially if they all meet with counsel together. Zealously arguing 
the merits of conflicting preferences for all the children would be 
impossible. Therefore, if the children have competing interests, sep-
arate counsel are required.47 And if the conflict between the children 
arises during the course of the litigation, counsel must withdraw 
and multiple attorneys should be appointed.48 

Former representation of one of the child’s parents or other rela-
tives may also create a conflict.49 The child’s representation must 
be free from those influences as well. Counsel should not accept an 
appointment where he or she has represented the child’s parents or 
other family members in either the litigation or on other matters. 
Counsel must be free of any affinity towards one parent or the other.

46.   Jean Piaget, Six Psychological Studies, Random House, New York, NY 389 
(1967).
47.   MRPC 1.7 permits a client to consent to the representation if the client is 
informed of the conflict and the attorney reasonably believes the representation 

will not adversely affect the relationship with the other client, but a child is not 
in a position to provide the necessary consent in such a situation.
48.   MRPC 1.7, Comment. 
49.   MRPC 1.9. 
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The evaluation of potential conflicts must take place immediate-
ly, as with any case involving representation of clients. All interested 
parties must be entered into counsel’s conflict system to ensure no 
surprises occur later.

B. The Nature of the Relationship

It is essential to remember that the attorney and the child have 
an attorney-client relationship, which is governed by the MRPC in 
the same manner as counsel’s relationship with adult clients. The 
relationship requires that the attorney represent the child “zealously 
within the bounds of the law.”50 That means that counsel’s role is not 
merely to repeat to the court what the child wants counsel to say, but 
to advocate for the child using all available evidence. 

The fact that the client is a child does not mean the attorney may 
do what counsel feels is in the child’s best interests. The attorney is 
to do what the child feels is in his or her best interests. Counsel must 
treat the child’s preferences in the same way they treat the prefer-
ences of their adult clients, and do what they can to satisfy them. 
This may be a very difficult thing to do under some circumstances. 
For example, if the child does not want to see one parent and the 
attorney believes it is because the child has been unjustly alienated 
by the other parent, counsel will be loathe to advocate the child’s 
desire to the court because counsel will believe it is not in the child’s 
best interest. Rather, counsel may believe the alienated parent needs 
more time with the child than the child wants, and that zealously 
advocating the child’s preference to the court would be counter to 
the interest of justice. In these circumstances, the attorney has every 
right to try to reason with the child and present an opportunity 
for the child to see the alienated parent in a better light. Counsel 
should do so, to the appropriate extent, just as they might encourage 
adult clients to consider subjects in a light they may be hesitant to 
consider. However, if counsel is unsuccessful in changing the child’s 
position, counsel must advocate for the child and rely on the court 
to make the best possible decision. If the attorney believes that he 
or she cannot advocate the child’s preference faithfully, the attorney 
must request the court for leave to withdraw.

It is essential for the attorney to properly advise the child of the 
nature of their relationship at its inception. The child is entitled to 
know about his or her rights under the attorney-client privilege and 
that counsel is there to represent the child’s interests only. However, 
many children will be inclined to believe that the attorney is simply 
a spokesperson for them and will tell the judge whatever the children 
wish. That may often be the case, but counsel must vet their client’s 
positions fully in consideration of the applicable law and facts of the 
case, and in consideration of the likelihood that a judge will enter 
the kind of order the child wants. In other words, counsel must 
advise the child as they would any other client. Counsel should also 
tell the child that they may not be able to argue their preferences to 
the judge if doing so would place the child in substantial danger.51 

In order to create and maintain a productive attorney client re-
lationship, the attorney must explain these issues to the child in a 
way the child can understand. If they do not do so, the child may be 
surprised later when his or her expectations are not met. Prevention 
of surprise and the resulting unhappiness that might accompany 
that surprise will encourage an ongoing, productive relationship at a 
time when the child may benefit from it the most.

Finally, the fact that the child’s parents are also parties to the 

litigation does not alter the attorney’s duty to the child. The parents 
have no say whatsoever in the child’s representation. “[A]n attorney 
owes a duty of undivided loyalty to his client.”52 That duty may not 
be altered by the presence of the child’s parents in the litigation or 
the courtroom. 

C. Confidentiality 

Under MRPC 1.6, attorneys must maintain the confidentiality 
of their conversations with the child. Like all clients, children have 
a right to keep secret what they tell their attorneys, even from their 
parents. The fact that they are minors and that their parents are their 
legal guardians does not provide counsel with authority to tell the 
parents what the child told them.

However, since the purpose of the representation is to inform the 
court of the child’s desires, it is important to be able to share with 
the court what the child wants and why. Since this will be done in 
the presence of the child’s parents or their counsel, it may later cause 
the child problems with one or both parents. Parents learning that 
their children do not want to spend more time with them can feel 
hurt, and take it out on the children later. Children know this, so 
they may be hesitant about one or both of their parents becoming 
aware of their feelings about them, even though they want a voice in 
the process. As children, they may not understand the need for their 
counsel to publically share how they feel with the judge and their 
parents. And although they may want their parents to know where 
they want to live, they may not want them to know why; the reason 
may be too sensitive to share. 

Thus, before counsel informs any third parties of anything the 
child said, the attorney should reach a very clear agreement with the 
child as to what the attorney will and will not say to anyone else. 
Often, explaining to the child the importance of sharing the reason-
ing behind the child’s desires and the ultimate benefit of doing so 
will be helpful in gaining the child’s approval. However, if the child 
refuses to provide permission, counsel must not divulge the privi-
leged information. Instead, counsel may only tell the court what the 
child gives them permission to say, and assert the attorney-client 
privilege as to the rest.

While judges are not inclined to permit adult litigants to refuse 
to provide them with the reasoning for the relief they seek, they 
should be more inclined to permit a child to do so. Of course, the 
court’s decision may be affected by the lack of information.

D. Child Attorney Versus Best Interest Attorney

There are two types of relationships counsel can have with a 
child: child attorney and best interest attorney. As stated above, a 
child attorney has an attorney-client relationship with the child just 
as the attorney would have with an adult client. The attorney is to 
advocate the child’s wishes to the judge. However, a best interest 
attorney is charged with determining the child’s best interest, and 
may act and advocate in a way that is inconsistent with the child’s 
desires. A best interest attorney is more akin to a GAL.

We believe the ARC program should appoint a child attorney 
rather than a best interest attorney. The cornerstone of the program 
is to provide direct advocacy for children whose parents or guard-
ians are at odds. The purpose of the representation is to give children 
a voice, their voice, in the process. Appointment of a best interest 
attorney would not provide this voice if the attorney decided the 

50.   MRPC 1.3. 51.   See MRPC 1.14. This is discussed infra.
52.   Bartle v. Berry, 80 Mass. App. Ct. 372, 378 (2011). 



230 / Massachusetts Law Review

child’s preference was not in his or her best interest. If the court 
needs to appoint someone to provide advice regarding the child’s 
best interests, it has the option of appointing a GAL. The ARC pro-
gram is not designed to be a substitute for the GAL process.53

Additionally, there are significant issues that may arise if an attor-
ney is appointed to act in the child’s best interests. First, determin-
ing the child’s best interests requires careful and learned consider-
ation of numerous factors regarding the issues the court is deciding, 
and not all attorneys serving as ARC counsel have obtained formal 
GAL training or certification.54 Thus, they may not have the train-
ing necessary to make an appropriate recommendation to the court 
on the child’s best interests. 

Second, there are numerous evidentiary issues in having the best 
interest attorney’s opinions introduced in evidence at a hearing or 
trial. A best interest attorney is not a fact witness and will most 
likely not be able to testify at the trial or during an evidentiary hear-
ing.55 Thus, they may be hampered in presenting their evidence to 
the court for consideration. A GAL is able to testify and convey to 
the court what is in the child’s best interests. 

Third, a best interest attorney may not be subject to the scrutiny 
of cross-examination as to how the attorney arrived at a recommen-
dation or position,56 as a GAL must for a report to be admitted.57 

Fourth, the child may misunderstand the nature of his or her 
relationship with a best interest attorney, and why the attorney is not 
advocating in accordance with the child’s wishes. This may result in 
a breakdown of the relationship.

E. Attorney’s Access to Information

For the child’s attorney to properly do his or her job, it is essen-
tial to obtain information about the case, to understand the issues 
counsel needs to address with the client. At a minimum, counsel 
should obtain the complaint, answer, counterclaim and reply, tem-
porary orders, and answers to interrogatories and documents pro-
duced, which bear on the issues at hand. For counsel’s convenience, 
the court’s appointment order should state that the parties’ counsel 
should provide these pleadings and documents to the child’s counsel 
immediately.

One of the best ways to start the representation is for counsel to 
speak with the child’s parents individually and obtain information 
about the issues in litigation, and the child’s personality, cognitive 

abilities, strengths, limitations, disabilities, preferences, and any 
other information that would have a bearing on the representation. 
If the parents are represented by counsel, the attorney should work 
through those attorneys to schedule a meeting. Parents have the 
right to refuse to speak with the child’s counsel, and may also insist 
that their counsel be present at any such discussion; of course, they 
cannot insist that the child’s attorney not speak with their child.

Once the attorney has the background knowledge about the 
case, he or she is in a position to meet with the child. The meeting 
should be in a location where the child will feel comfortable. This 
may be the attorney’s office, or the school the child attends; schools 
are often willing to set aside a classroom or conference room for this 
kind of meeting after the school day is over. It may also be helpful, if 
the child client consents, for the attorney to meet with the child and 
parents at the same time, especially in the beginning when the at-
torney is beginning to form a relationship with the child. However, 
discussions with the child about his or her preferences in the litiga-
tion should be held in private to protect the attorney-client privilege.

Counsel should be careful to discuss the issues with the child in 
a manner appropriate to the child’s age, and to refrain from using 
leading or suggestive questions. Open-ended questions will better 
permit counsel to understand what the child really wants, and will 
reduce the risk that the child will say what the child believes the at-
torney wants him or her to say.

In light of the fact that the child may be influenced by the par-
ent bringing the child to the meeting, it is preferable for counsel to 
speak with the child on occasions when both parents have done the 
transportation. This will reduce the possibility that the child was 
told what to say.

In some cases, there may have been a GAL investigation and 
report filed with the court, which deals with an older iteration of 
the issues in dispute or a current investigation of them. GAL re-
ports may be valuable to counsel because they provide background 
information with which counsel can understand the issues he or she 
needs to ask the client about, as well as information about the child 
client, such as any emotional, medical, or cognitive issues. However, 
where a GAL report has been prepared, it will have been filed with 
the court and impounded.58 Access to inspect the report is “limited 
to the court, the attorney(s) of record, if any, and the part(ies), un-
less otherwise ordered by the court.”59 Since the child is not a party, 

53.   If counsel is at all unsure of whether he or she has been appointed as a 
child’s attorney or a best interest attorney, counsel should take immediate action 
to clarify the appointment with the court. Preferably the court will specifically 
state the appointment is as child counsel.  
54.   In order to be placed on the Probate & Family Court Department Fee 
Generating List for a Category F GAL (for appointments as a GAL, guardian 
or counsel for domestic relations or custody/visitation/adoption issues pursu-
ant to Mass. Gen. Laws ch. 215, §§56A, 56B, Mass. Gen. Laws ch. 208,§§ 
15, 16, Mass. Gen. Laws ch. 190B, §§1-404, 5-106, and a GAL to exercise or 
waive privileges in a non-state intervention case), the attorney must first com-
plete a mandatory two-day training course for GALs. Once the attorney has 
completed the mandatory training, the attorney must submit the certificate of 
attendance with an application for the Probate & Family Court Department 
Fee Generating List. An attorney must certify that he or she has at least three 
years of experience practicing in the domestic relations field in the Massachu-
setts Probate & Family Court, and the required experience to serve as a GAL. 
Further, once an attorney is placed on the fee-generating list, each year the at-
torney must complete a mandatory three-hour training for GALs. In order to 
be placed on the Probate & Family Court Department Fee Generating List for 
a Category E GAL (for appointments as GAL evaluator for custody, visitation, 
and adoption issues pursuant to Mass. Gen. Laws ch. 215, §56A), the person 
must certify that he or she is licensed to practice medicine or psychology, or 

licensed as an independent clinical social worker, marriage and family thera-
pist, rehabilitation counselor, or mental health counselor. They must further 
certify that since receiving their licenses, they have had three years of experience 
conducting clinical evaluations and/or providing therapy to family members 
involved in or subject to court proceedings involving issues of child custody 
and visitation, including paternity, guardianship of minor, state intervention, 
divorce, or post-divorce cases. Alternatively, they may certify that they have a 
doctorate in clinical psychology and have been licensed to practice psychology 
and have performed at least four years of conducting clinical evaluations and/or 
providing therapy to family members involved in or subject to court proceed-
ings involving issues of child custody and visitation, including paternity, guard-
ianship of minor, state intervention, divorce, or post-divorce cases, and that the 
four years of practice were under the supervision of, or in collaboration with, 
a licensed psychologist. Additionally, a Category E GAL is required to comply 
with the mandatory continuing education requirements. 
55.   MRPC 3.7 prevents an attorney from simultaneously acting as counsel and 
witness at a trial in most situations. This issue is discussed infra.
56.   Id.
57.   See Gilmore v. Gilmore, 369 Mass. 598, 605 (1976). 
58.   Probate and Family Court Standing Order 2-08. 
59.   Id.  
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the child’s counsel must have the court’s permission to review the 
report, and the appointment order should provide that authority if 
the report bears on the issues involving the child’s representation. 
If the appointment order does not so provide, counsel may move 
for court permission to obtain it.60 The court order permitting the 
child’s counsel to review the report must contain written findings 
supporting allowance of the order.61 

Psychological records may also have some relevance to repre-
sentation of the child. For example, if the child claims that seeing 
a parent causes anxiety and emotional distress, counsel may want 
to use the child’s counseling records to support the client’s claim. 
However, the appointment to represent the child does not provide 
counsel with authority to obtain these records without a court order 
waiving the privilege. In the event that counsel believes obtaining 
these records would assist in the representation of the client, counsel 
needs to seek appointment of a GAL or next friend for the child, 
to determine whether the privilege should be waived.62 The same is 
true for social worker records, which are protected by General Laws 
chapter 112, section 135A.

Medical records, although not privileged, are confidential.63 
General Laws chapter 214, section 1B, provides that each person 
has a right against “unreasonable, substantial or serious interference 
with his privacy, and the superior court has jurisdiction to award 
damages for violations of this right.” This statute applies to medical 
records.64 Counsel must make a determination as to whether the 
child’s medical records are relevant to the matters before the court. 

F. “Diminished Capacity”

Due to their age and other factors, children may be unable to 
make an adequately considered decision on important issues in the 
case, such as which parent they should live with, when they should 
see their parents, and the circumstances under which they should 
see them. 

This situation may arise in cases where a child wants to live or 
spend time with a parent suffering from a drug or psychological 
problem that could place the child in danger. The child’s natural 
desire to be with a parent may overcome the child’s concern about 
the parent’s personal problems, and the child may not appreciate the 
extent of those problems and the danger they present. 

This is a significant issue for counsel. On the one hand, counsel 
needs to ensure that the client is safe. A failure to act appropriately 
may result in serious and possibly irreversible harm to the child. For 
example, a child may be living in a dangerous area with a parent 
who is addicted to drugs and unable to care for the child, and the 
child may wander out of the home at night and become a victim of 
a violent crime. The child’s desire to live with that parent, borne of 

a natural love and affection for them and impervious to the danger 
that the custody arrangement entails, should not be permitted to 
trump safety concerns. The practical effect of the child’s diminished 
capacity presents too much of a danger in that regard.

On the other hand, acting against the child’s express wishes 
may seriously undermine the attorney’s relationship with the child. 
Harming that relationship by advocating something the child does 
not want may cause the child to effectively sever the relationship 
by refusing to deal with the attorney in the future. Often counsel 
has to work hard to establish that relationship and children will be-
lieve that the attorney will do whatever they wish, because counsel 
is “their lawyer.” Reestablishing that relationship may prove difficult 
or impossible.

MRPC 1.14 specifically provides the manner in which attorneys 
may deal with clients who have a diminished capacity. 65 The rule 
provides that when a client’s capacity to make “adequately consid-
ered decisions” in connection with the representation is diminished 
due to age or other reasons, the lawyer shall, as far as reasonably 
possible, maintain a normal relationship with the client.66 However, 
if the lawyer believes that the client’s diminished capacity prevents 
the client from making an adequately considered decision regarding 
a specific issue the lawyer is handling, and the client is at risk of 
substantial physical or other harm unless action is taken and cannot 
adequately act in his or her own interest, then the lawyer “may take 
reasonably necessary protective action” for the client.67 This action 
may include consulting with individuals and entities (such as the 
court) that have the ability to take action to protect the client, such 
as changing the custody or parenting plan.68 It may also include 
seeking the appointment of a GAL, conservator, or guardian to pro-
tect the client’s best interests.69 

It is important to note that MRPC 1.14 uses the word “may” 
in this context. Counsel is not “required” to advocate against the 
child’s desires. Thus, a lawyer who concludes that a child client lacks 
the capacity to make an adequately informed decision, and further 
concludes that the child’s preference on the issue may place the child 
at risk of substantial harm, has discretion in deciding what to do. 
The decision the attorney makes must be considered carefully and 
with due appreciation for the limitations on the clients’ ability to 
care for themselves.

Practically speaking, lawyers placed in this position are sure to 
feel conflicted. They volunteered for the program because of their 
desire to provide children with a voice in a legal process which can 
have a tremendous effect on their lives. These lawyers want to pro-
vide these children with that voice. They have been trained to rep-
resent clients zealously and may feel reluctant to advocate against 
their clients’ wishes. Zealous advocacy rarely involves advocating 

60.   Id. 
61.   Id. 
62.   Mass. Gen. Laws ch. 233, §20B; Adoption of Diane, 400 Mass. 196, 202 
n.4 (1987). 
63.   Mass. Gen. Laws ch. 111, §§70 and 70E; Alberts v. Devine, 395 Mass. 
59, 67 (1985) (“in this Commonwealth all physicians owe their patients a duty, 
for violation of which the law provides a remedy, not to disclose without the 
patient’s consent medical information about the patient, except to meet a serious 
danger to the patient or to others.”). 
64.   See Commonwealth v. Brandwein, 435 Mass. 623, 630 (2002). 
65.   There are a number of legal standards addressing how counsel should pro-
ceed when a child client wants to advocate something that would place the child 

in danger. See, e.g., American Bar Association Section of Family Law Standards 
of Practice for Lawyers Representing Children in Custody Cases, August 2003; 
American Academy of Matrimonial Lawyers, Representing Children: Standards 
for Attorneys for Children in Custody or Visitation Proceedings; Massachusetts 
Committee for Public Counsel Services, Performance Standards Governing the 
Representation of Children and Parents in Child Welfare Cases. However, the 
MRPC are the relevant standards applied here, as they govern the practice of 
law in Massachusetts.
66.   MRPC 1.14(a). 
67.   MRPC 1.14(b). 
68.   Id. 
69.   Id. 
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contrary to what the client wants. What counsel needs to keep 
in mind though is that they are representing a child. And if that 
means arguing against the child’s wishes in order to keep the child 
safe, counsel should be prepared to do so. Of course, the decision 
should be well grounded and well documented. An attorney’s deci-
sion to take action in the best interests of a child who suffers from a 
diminished capacity, or to refrain from taking action, is not a deci-
sion to be taken lightly. As attorneys, we take great care to ensure 
that our clients understand the legal process and are informed of 
the possible outcomes, which often can be difficult. Representa-
tion of children presents a greater difficulty given their level of 
sophistication and ability to understand the consequences of what 
they wish. 

Finally, attorneys may be concerned that arguing against their 
clients’ wishes may place them in danger of discipline by the Board 
of Bar Overseers. However, the MRPC “are rules of reason” and are 
interpreted with reference to the purposes of legal representation 
and the law itself.70 Where they state that a lawyer “may” do some-
thing, the word “may” is permissive and provides the lawyer with 
professional discretion.71 When a lawyer exercises that discretion, 
the rules provide that they should not be disciplined.72 A true “rule 
of reason” could not have a different result.73

G. Whether the Child Can Discharge the Attorney

As stated above, there may be occasions when the child’s attor-
ney opts to argue contrary to the child’s wishes. Upon discovering 
this, the child will probably be upset with counsel and may decide 
that the best way to proceed is with different counsel or no counsel 
at all. The child may also dislike the attorney for personal reasons, 
believe that the attorney is not capable, or feel that the attorney does 
not properly understand the child. Thus, the question arises as to 
whether the child may discharge the lawyer the court has appointed 
for them.

The appointment of child counsel is an order of the court. Or-
ders of the court may only be modified by the court itself. Thus, 
the court, and not the child or counsel, must make the decision to 
vacate the order.74 

In the event the child tells counsel that he or she does not want 
to be represented, counsel should inform the court of the child’s 
wishes and the reasons the child permits counsel to share with the 
judge. As stated above, just as a child may have a right to be heard 
on these matters, the child also has a right not to be heard. And 
if the child does not believe the attorney is representing the child 
according to his or her wishes, the child may have a right to dif-
ferent counsel. 

H. Introducing the Child’s Preference Into Evidence

Clearly, the best result of the court’s appointment of counsel for a 
child is for the parents to use whatever information counsel provides 
to work out a resolution of the case, with or without judicial assis-
tance. There will be, however, cases where that does not occur and 
the matter needs to be tried. In those instances, the child’s attorney 
should be a part of the trial to the same extent as the other attorneys. 
Thus, counsel should be permitted to make an opening statement, 
conduct direct and cross examinations of witnesses, introduce evi-
dence, and make a closing argument. 

One of the key issues counsel will have to address is whether to 
call the child client to the witness stand. There is no prohibition 
against calling a child to testify in a custody case, but the effect of 
doing so can have disastrous consequences for the family. The fam-
ily, despite the effect of the divorce, will continue to exist long after 
the trial. Memories of seeing the child on the witness stand will 
live with the parents forever. And memories of testifying will live 
with the child just as long. While dealing with those memories will 
be hard on the parents, it will likely be harder for the child. Thus, 
calling the child to testify is something that should be considered in 
only the most extreme cases.

If the child is called to testify, consideration of where the child 
should do so is important. The courtroom can be an intimidating 
place to lay people, and may be even more so to the child. It may be 
best for the child to testify in the judge’s chambers or another less 
intimidating location.

The constitutional right to confront witnesses afforded by Article 
12 of the Massachusetts Declaration of Rights does not apply to 
civil cases.75 However, the child’s testimony must conform to the 
rules of evidence,76 and in most cases the parties and their counsel 
must be present while the child testifies.77 Accommodations may be 
made for the benefit and protection of the child. For example, the 
court may order that the parties not sit directly across from the child 
and sit out of the child’s view as the child faces the questioner, as 
long as the parents have a view of the child while the child testifies.78 
Where the child will suffer trauma from testifying, the court may 
permit the testimony to occur outside the presence of the parents, as 
long as the court makes explicit findings to that effect.79 

 If the child is not called to testify, the question then arises as to 
how counsel can introduce evidence of the child’s wishes, which was 
the basis of the appointment in the first place. MRPC 3.7 prohibits 
counsel from acting as both an attorney and a witness during a trial, 
with certain exceptions. One of those exceptions is where “disquali-
fication of the lawyer would work substantial hardship on the cli-
ent.”80 The comment to this rule provides that in considering this 

70.   MRPC, Scope. 
71.   Id. 
72.   Id. 
73.  Pursuant to the absolute litigation privilege, counsel is protected from li-
ability for statements they make to the court and others during the course of the 
litigation. Sriberg v. Raymond, 370 Mass. 105, 109 (1976) (an attorney’s state-
ments are privileged “where such statements are made by an attorney engaged 
in his function as an attorney whether in the institution or conduct of litigation 
or in conferences and other communications preliminary to litigation.”). This 
privilege applies to civil liability in general and “is based upon a public policy of 
securing to attorneys as officers of the court the utmost freedom in their efforts 
to secure justice for their clients.” Sullivan v. Birmingham, 11 Mass. App. Ct. 
359, 361 (1981). Additionally, the court will not impose a duty on an attorney to 
a nonclient, such as a parent, if the independent duty would potentially conflict 

with the duty the attorney owes to the client. Lamare v. Basbanes, 418 Mass. 
274, 276 (1994).
74.   See Mass. R. Dom. Rel. P. 11(c) (requiring counsel to obtain court permis-
sion to withdraw if the client does not have replacement counsel).
75.   Frizado v. Frizado, 420 Mass. 592, 596-97 n.3 (1995). 
76.   Abbott v. Virusso, 68 Mass. App. Ct. 326 (2007).
77.   White v. White, 40 Mass. App. Ct. 132, 141 (1996) (any opportunity to 
rebut testimony by child concerning parent’s child rearing abilities “is lost when 
the judge allows a witness to testify in a private setting”). 
78.   See Adoption of Don, 435 Mass. 158, 167-68 (2001); Adoption of Roni, 56 
Mass. App. Ct. 52, 57 (2002). 
79.   See Roni, 56 Mass. App. Ct. at 57.
80.   MRPC 3.7(a)(3). 
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81.   Black v. Black, 376 Mass. 929 (1978) (judges should not permit attorneys to 
act in both capacities “absent exceptional circumstances.”). 
82.   Of course, there is another issue with counsel testifying on behalf of the 
child: most of what the attorney could testify about would be hearsay, with the 
possible exception of out of court statements by a child less than 10 years of age 

that describe acts of sexual contact. See Mass. Gen. Laws ch. 233, §82.
83.   “The minor children of a divorcing couple are not parties to the divorce ac-
tion.” Mass. Practice, Kindregan & Inker, (3d Ed. 2002) §29.15.
84.   Mass. Gen. Laws ch. 220, §13. 

exception, it is relevant “that one or both parties could reasonably 
foresee that the lawyer would probably be a witness.” However, the 
Supreme Judicial Court has taken a dim view of attorneys in family 
disputes serving both as counsel for one of the parties and as a wit-
ness at trial, stating that “the ethical problems raised by trial counsel 
acting as counsel and as a witness are most serious where … counsel 
is an independent witness in a family dispute and the outcome of the 
case may well turn on his credibility.”81 

Thus, counsel should not expect to introduce evidence of the 
child’s desires through counsel’s testimony.82 Rather, counsel may 
have to advocate for the child’s position by aligning with one parent 
or another during the trial. That kind of alignment will certainly 
alert the judge as to the child’s preference. 

I. Child’s Attendance in Court

While most children will not want to attend court hearings be-
fore and during trial, there is support for permitting them to do so. 
Although the child is not a party to the case,83 he or she does have 
an interest in the outcome. While the court has the authority to 
exclude minors as spectators from the courtroom during the trial of 
any civil or criminal action if their presence is not necessary as wit-
nesses or parties, it is under no obligation to do so.84 

However, having children listen to pre-trial matters and sit 
through a trial would be both difficult on the children and parents, 
and also probably not worthwhile. There would probably be little 
the children could offer as assistance to counsel, unless they were 
older and had the requisite abilities to analyze the testimony as it 
was being introduced, comment on it, and keep an objective enough 
frame of mind to provide competent advice. Most often, children 
will not be able to do so and should not be present.

J. Child Attorney as Conciliator

In certain instances, attorneys for children may find themselves 

acting in a role akin to that of a conciliator. The child attorney is 
in the unique position of communicating directly with the parents’ 
counsel, or the parents if they are unrepresented, and conveying the 
child’s position and wishes. The introduction of the child’s position 
may move the parents and their counsel towards a more amicable 
resolution to the litigation. If both parents are privy to the child’s 
position and feelings early in the litigation, there is a greater prob-
ability of resolution and it is less likely the case will be drawn out 
through a GAL process or litigation. Thus, attorneys should make 
use of their involvement in the case to try to reach a resolution the 
child and parties can agree upon.

Counsel should discuss the settlement process with the child cli-
ent and keep the child informed, as it pertains to the child’s interests 
and position. The attorney should also advocate and advance the 
child’s wishes in any settlement discussions. 

iv. concLusion

Children can be significantly and negatively affected by their 
parents’ divorce, and their best interests are entitled to primary con-
cern in deciding child related issues. Courts are faced with a monu-
mentally difficult task in formulating the proper judgment for these 
issues. The ARC programs provide an additional resource when a 
judge believes it will be helpful to have information about the child’s 
preference on the child-related issues in the case, and where there 
is concern that at least one of the child’s parents is not adequately 
representing or protecting the child’s interests, the child is of an 
age at which he or she is able to provide a meaningful preference to 
the court, the child wants to be heard, and the matter is either not 
complex enough to warrant a GAL investigation, or is one of such 
high conflict or complexity that it warrants both the appointment 
of a GAL and an attorney for the child. Counsel who volunteer their 
time and abilities can provide a valuable service to the court in as-
suring that the children’s best interests are truly protected.
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When May a Corporation Assert the Attorney-Client Privilege and 
the Work Product Doctrine Against Its Own Directors?

Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383 (2013)

case & statute coMMent

What happens when important principles of corporate gover-
nance—the right of a company to unfettered, confidential legal ad-
vice and the responsibilities of a director of a corporation—clash? 
This is the dilemma addressed by the Supreme Judicial Court in 
Chambers v. Gold Medal Bakery, Inc.1 In Chambers, the court held 
that a director of a corporation is entitled to corporate information 
that is protected by the attorney-client privilege and the work prod-
uct doctrine unless her interests are adverse to the interests of the 
corporation in regard to the specific matter at issue.2

The attorney-client privilege, and its litigation-related compan-
ion, the work product doctrine, are essential components of the 
attorney-client relationship. The attorney-client privilege applies to 
communications between an attorney and a client (or a potential cli-
ent) for the purpose of obtaining legal advice.3 It has been described 
as “among the most hallowed privileges of Anglo-American law.”4 
Except in a few limited circumstances, neither the attorney nor the 
client can be forced to reveal such communications.5 

The work product doctrine allows attorneys and parties (and 
those working for them) a zone of confidentiality in which to pre-
pare their cases, and sharply curtails access by others to materials 
prepared “in anticipation of litigation or for trial….”6 Only upon a 
showing of “substantial need,” and that “he is unable without undue 
hardship to obtain the substantial equivalent of the materials by 
other means,” may a party be permitted to obtain his adversary’s 
work product.7 Even in such cases, “mental impressions, conclu-
sions, opinions or legal theories of an attorney or other representa-
tive of a party” are protected from disclosure.8

The attorney-client privilege and the work product doctrine do 

not belong only to individuals. Legal entities also enjoy their ben-
efits. As set forth by the United States Supreme Court in Upjohn Co. 
v. United States, 9 an organization can assert both the attorney-client 
privilege and the work product doctrine against outsiders to protect 
(a) communications between a corporation and its counsel and (b) 
the work of its attorneys (and others acting on its behalf) as they 
prepare a case.

Corporate directors are charged with the duty of overseeing the 
corporation. As such, they have a right to inspect the corporation’s 
books and records.10 This right is consistent with their duties—
absent the ability to review the corporation’s records, they cannot 
properly fulfill their responsibilities to the corporation.11 

What happens then when these important doctrines are in con-
flict and the organization tries to shield its communications and 
work product not from outsiders, but from directors of the entity 
itself? This is the important issue presented in Chambers.

Facts

Gold Medal Bakery, Inc. and its sister company, Bakery Prod-
ucts Corporation (collectively “Gold Medal”) were founded by two 
brothers whose bakery business has become one of the “major sup-
pliers of wholesale bakery products in New England.”12 Eventually, 
the families of the two brothers became pitted against one other.13 
Each side owned 50 percent of Gold Medal’s stock and controlled 
two seats on Gold Medal’s board of directors.14 One family, however, 
took a more active role in the “day-to-day affairs” of Gold Medal.15

In 2006, plaintiffs (representatives of the less active family), who 
felt that they were denied information about the business, sent a 

1.   464 Mass. 383 (2013).
2.   Id. at 389-94.
3.   See Hatton v. Robinson, 31 Mass. 416, 421 (1833); M. Laredo, The Attorney-
Client Privilege in the Business Context in Massachusetts, 87 Mass. L. Rev. 143 
(No. 4, Spring 2003).
4.   In the Matter of a Grand Jury Investigation, 437 Mass. 340, 351 (2002), 
quoted in Laredo, supra note 3 at 144.
5.   Laredo, supra note 3 at 145.
6.   Mass. R. Civ. P. 26(b)(3); see Hickman v. Taylor, 329 U.S. 495 (1947). 
7.   Id.
8.   Id.
9.   449 U.S. 383 (1981). 
10.   Mass. Gen. Laws ch. 156D, §16.05(a) states that “[a] director of a corpo-
ration is entitled to inspect and copy the books, records and documents of the 
corporation at any reasonable time to the extent reasonably related to the perfor-
mance of the director’s duties as a director, … but not for any other purpose or 
in any manner that could violate any duty to the corporation.”

11.   It is noteworthy that Massachusetts has been at the forefront of a well-
developed body of law in a related area: the rights and duties of shareholders 
in closely-held corporations (a closely-held corporation is defined as one where 
there are “(1) a small number of shareholders; (2) no ready market for the corpo-
rate stock; and (3) substantial majority stockholder participation in the manage-
ment, direction and operation of the corporation.” Donahue v. Rodd Electro-
type Co. of New England, Inc., 367 Mass. 578, 586 (1975)). These rulings have 
come in often bitter intra-enterprise (and intra-family) disputes, such as the one 
in Chambers; more akin to divorces than typical commercial cases, they can go 
on for many years. See, e.g., Merriam v. Demoulas Super Mkts., Inc., 464 Mass. 
721 (2013); Demoulas v. Demoulas Super Mkts., Inc., 421 Mass. 501 (1997); see 
generally, M. Laredo, Shareholder Duties and Disputes in Closely-Held Corpora-
tions in Massachusetts, 91 Mass. L. Rev. No. 3 (October 2008). 
12.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383, 384 & n.4 (2013).
13.   Id. at 384-85. 
14.   Id.
15.   Id. at 385.
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request to inspect various records to Gold Medal’s law firm.16 When 
the requested documents were not produced, they filed a lawsuit 
in 2007 against Gold Medal, seeking the information that was the 
subject of their inspection request.17 That case settled a year later, 
with promises to allow the plaintiffs greater access to the corpora-
tion’s records.18

Unfortunately, the settlement did not resolve matters.19 In 2009, 
claiming that they “have been frozen out of Gold Medal affairs and 
denied access to basic information about Gold Medal” (a typical 
complaint in these sorts of disputes), “the plaintiffs, in their capacity 
as shareholders and directors” launched a second lawsuit against the 
corporation and other defendants (a son and grandson in the more 
active family, the corporation’s accounting firm, and the principals 
of that firm), asserting both “direct and derivative claims.”20 The 
direct claims were based on the allegation that “the individual de-
fendants intentionally kept basic financial information about Gold 
Medal from the plaintiffs in an effort to conceal wrongdoing,” and 
to allow them to buy out the plaintiffs’ shares of stock on less favor-
able terms; the derivative claims were based on alleged mismanage-
ment of Gold Medal.21

The plaintiffs then commenced discovery and sought, among 
other things, documents from the law firm representing Gold Med-
al, including billing records, client files, corporate communications, 
communications with Gold Medal’s accountants, and ethical opin-
ions.22 The Superior Court appointed a discovery master who denied 
the law firm’s motion to quash and ordered the production of nearly 
all of the documents sought.23 The Superior Court affirmed the dis-
covery master’s order.24 The defendants sought interlocutory review 
of that discovery order,25 and the Supreme Judicial Court granted 
direct appellate review.26

Analysis

The Supreme Judicial Court held that when a director’s inter-
ests are adverse to the interests of the corporation, a director can be 
denied access to confidential information to which she otherwise 
would have been entitled by virtue of her status as a director.27 De-
termining whether a director’s interests are adverse to the corpora-
tion is a case-specific undertaking, involving balancing the direc-
tor’s right (and need) for information about the corporation with 

the corporation’s right (and need) for confidential legal advice.28 The 
court stressed that this was a fact-intensive, case-specific analysis 
and “that no one factor or combination of factors is dispositive” in 
the determination.29 

The court ruled, “on the narrow facts of this case,” that the plain-
tiff directors’ interests were sufficiently adverse to the corporation 
for the purposes of the 2007 case (which resulted in the settlement 
allowing the plaintiffs greater access to records) and the present case 
that they were not entitled to the corporation’s privileged and work 
product material.30 In so holding, the court found: (a) “[o]f great sig-
nificance is the nature and frequency of suit by the plaintiffs against 
Gold Medal;” (b) “[t]hat the plaintiffs’ interests are adverse to those 
of Gold Medal is further evinced by the plaintiffs’ self-interested 
motive in pursuing both the 2007 and present litigations;” and (c) 
the plaintiffs were “interested in maximizing the price in the sale of 
their stock” while “Gold Medal, as a potential buyer, is interested in 
minimizing the stock price….”31

Having decided that the plaintiffs’ interests were adverse to the 
corporation, the court then addressed the scope of materials that 
could be withheld from them. First, the court noted the importance 
of separating privileged material from non-privileged material.32 
The court cautioned that “[t]he judge or discovery master should 
take particular care to distinguish Gold Medal’s privileged com-
munications with RKMC [its law firm] regarding the 2007 and 
the present litigations from the underlying facts of Gold Medal’s 
financial health and status….”33 The court added: “[t]he judge or 
discovery master should take particular care not to confuse the lim-
ited protections afforded under attorney-client privilege and work 
product doctrines with the distinct issue of the plaintiffs-directors’ 
ability to access the underlying books and records of Gold Medal in 
their capacity as Gold Medal directors” under their statutory right 
to inspect such records.34 The court reminded that even if a direc-
tor’s interests are adverse to the entity, he or she can still receive 
access to corporate books and records.35 The court left to the trial 
court (and the discovery master) the task of determining which ma-
terials remained protected and which had to be produced.36

In its ruling, the Chambers court examined and applied a series 
of significant legal principles. Perhaps most importantly, the court 
held that, in certain circumstances, a director of a corporation may 

16.   Id. Interestingly, “[a]t the time of the 2007 lawsuit, the plaintiffs had not yet 
assumed their seats on the Gold Medal board of directors, so they sued in their 
capacity as shareholders.” Id. at 385 n.9.
17.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383, 385 (2013).
18.   Id. at 386. 
19.   Id.
20.   Id. at 385. The defendants later added the corporation’s outside counsel as 
a necessary party to the appeal. Id. 
21.   Id. at 386. Direct claims are ones that a shareholder has in his or her indi-
vidual capacity against fellow shareholders and/or the corporation, while deriva-
tive claims are claims that the shareholders bring on behalf of the corporation 
because those controlling the corporation have refused to cause the corpora-
tion to bring them. See generally, M. Laredo, Shareholder Duties and Disputes 
in Closely-Held Corporations in Massachusetts, 91 Mass. L. Rev. No. 3 (October 
2008). 
22.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383, 387 & n.12 (2013). 
The court in its decision did not provide additional details regarding the nature 
of the documents. Id.
23.   Id. at 387-88.
24.   Id. at 389.
25.   Id. The case makes no mention of why interlocutory review (here apparently 

under Mass. Gen. Laws ch. 231, §118) was appropriate, or the statutory process 
that was followed. See Chambers, 353 Mass. at 385 n.8. It can be assumed that 
the court granted interlocutory review because, unlike other discovery-related 
disputes, cases involving the attorney-client privilege often cannot be adequate-
ly addressed by appeal after trial.
26.   Id. at 389.
27.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383, 394-95 (2013). The 
court “rejected the defendants’ premise that the issue … is whether the plain-
tiffs have the power … to waive the attorney-client privilege on Gold Medal’s 
behalf,” holding that the “privilege is not ‘waived’” when a person within the 
group entitled to information simply accesses it. Id. at 394 n.28.
28.   Id. at 393-96.
29.   Id. at 395-96.
30.   Id. at 389.
31.   Id. at 396-97.
32.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383, 391-93 (2013).
33.   Id. at 392.
34.   Id. at 392-93.
35.   Id. at 391-92.
36.   Id. at 391.
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be denied access to material to which she would otherwise ordinar-
ily be entitled.

In doing so, the court recognized and balanced two important 
concepts: the need for directors to have free access to corporate in-
formation, and the concern that, especially in a closely-held corpo-
ration, “the strategic use of attorney client privilege and other pro-
tections… [could] hinder a co-director’s access to legal advice,” and 
thus facilitate a freeze-out of a minority shareholder.37 Yet, weighing 
against unfettered access is the concern that if a director’s inter-
ests become sufficiently adverse to the corporation, allowing that 
director access to confidential communications interferes with the 
salutary purpose of the attorney-client privilege: promoting “candid 
communications between attorneys and organizational clients.”38 
The court rejected the plaintiffs’ claim that because they were pur-
suing derivative claims —claims brought by the plaintiffs on behalf 
of the corporation—they had “common interests” with Gold Medal 
that entitled them to access to these materials.39

The court also outlined the parameters of the attorney-client 
privilege and the differences between the two types of work prod-
uct—fact and opinion, the latter entitled to much greater protection 
than the former.40 In addition, the court also affirmed the narrow 
circumstances in which the advice of an accountant may be protect-
ed as part of the attorney-client privilege (now a very limited scenar-
io under the Supreme Judicial Court’s ruling in Comm’r of Revenue 
v. Comcast Corp.41) or the work product doctrine.42 This “derivative 
privilege only applies when an accountant’s presence is necessary for 
effective communication between attorney and client; it does not 
apply if what is sought is not legal advice but accounting services, or 
if the documents were not prepared or obtained because of the pros-
pect of litigation.”43 The court emphasized the fact-specific nature of 
the inquiry and how much of the relevant decision-making in this 
area will be made by trial judges confronted with specific issues.44

Lessons to be learned and future issues

The Chambers court carefully and appropriately balanced signifi-
cant competing interests: the need for directors to access informa-
tion with the right of a party to legal advice and to freely prepare its 
case. Its holding provides some guidance to lower courts but leaves 
much of the line drawing for the future, to be done by the lower 
courts on a case by case basis. The fact-specific nature of the inqui-
ries that will have to be made—whether and when parties become 
adverse, what has been prepared in anticipation of litigation, and 

what is truly privileged—assures that parties will need court inter-
vention to answer these questions.

The Chambers court also was careful to note that the plaintiffs’ 
additional status as shareholders did not give them greater rights to 
access privileged information. Once it was determined that their in-
terests were “adverse to the corporation” the fact that they also were 
shareholders did not change the result.45

If only one lesson can be gleaned from Chambers, it is the impor-
tance of planning in cases where challenges to the attorney-client 
privilege and work product doctrine can be anticipated. The mo-
ment that corporate counsel sees that a director might end up in 
an adversarial relationship with his or her client—the entity—it is 
incumbent upon counsel to act with particular care. For example, 
consideration might be given to having the other directors retain 
separate counsel to represent them and let that attorney take the lead 
in handling the case. 

Where possible, counsel for the entity must carefully consider 
privilege and work product issues before embarking on an under-
taking. Among the issues to examine are the identity of the client 
and who might be entitled to the communications. Counsel for the 
corporation must raise these issues with corporate leadership. Cor-
porate counsel also might consider notifying the adversarial director 
that since the privilege and work product belong to the corporation, 
not its individual directors, going forward he or she will be denied 
access to certain materials on the grounds that there is now an ad-
versarial relationship. While the Chambers ruling allows entities to 
shield attorney-client privileged communications and work product 
materials from disclosure to their own directors and shareholders in 
certain circumstances, its emphasis on fact-finding and case-specific 
decision-making ensures that there will be numerous decisions in 
this area as courts try to address specific situations involving these 
issues. The stakes will be high since information contained in privi-
leged communications and work product materials may go to the 
heart of the issues in dispute and the ability to maintain their confi-
dentiality could have a significant impact on the outcome of a case.

Chambers is a well-reasoned, important opinion for corporate 
practitioners and business litigators. Its thorough analysis of the 
attorney-client privilege, the work product doctrine, the rights and 
duties of directors, and the interplay of these concepts is a helpful 
addition to Massachusetts case law. Counsel will be well-advised to 
pay careful attention to its principles and engage in thoughtful plan-
ning when faced with such situations in the future.

—Marc C. Laredo

37.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 392-93 (2013). The court 
limited its analysis to the rights of directors and not the separate rights that the 
plaintiffs had as shareholders. Id. at 392 n.25.
38.   Id. at 383, 395.
39.   Id. at 390-91 & 396 n.31 (“the fact that a director-shareholder brings a 
derivative action against codirectors does not necessarily signal mutuality of 
interest with the corporation.”). 
40.   Id. at 391 n.22. Fact work product relates to facts gathered by the attor-
ney or a party representative and may be disclosed based upon a showing that 
plaintiffs “have a substantial need for the material and cannot obtain a sufficient 
equivalent by other means. Id. Opinion work product is the “mental impres-
sions, conclusions, opinions or legal theories of an attorney or other representa-
tive of a party” and “generally is not open to discovery.” Id. (citations omitted)
41.   453 Mass. 293 (2009); see C. Hoffman and M. Baltay, Maintaining Client 

Confidences: Developments at the Supreme Judicial Court and First Circuit in 
2009, Boston Bar Journal 20 (Fall 2009). Only where the accountant is 
“necessary for effective communication between attorney and client”—the so-
called “derivative privilege”—will the communications be shielded under the 
attorney-client privilege. Id.; Chambers, 464 Mass. at 392 n.23 (2013). The work 
product doctrine, by contrast, is more likely to provide a source of protection for 
materials prepared by an accountant, as long as they were prepared or obtained 
because of the prospect of litigation. Id.
42.   Chambers v. Gold Medal Bakery, Inc., 464 Mass. 383, 392 at nn.22 & 
23 (2013). 
43.   Id. at 392 n.23.
44.   Id. at 391.
45.   Garner v. Wolfinbarger, 430 F.3d 1093 (5th Cir. 1970), cert. denied sub nom., 
Garner v. First Am. Life Ins. Co., 401 U.S. 974 (1971).
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A Thousand Times More Fair: What Shakespeare’s Plays Teach us 
About Justice, by Kenji Yoshino (Harper Collins, 2011), 305 pages.

What is the proper role for a judge? Is it permissible for a lawyer 
to twist the law? Is there such a thing as divine or natural justice? 
What would society be like without the rule of law? How does one 
relinquish power? Can literature help answer these questions?

Kenji Yoshino, a professor at New York University School of 
Law, examines how the works of Shakespeare explore these ques-
tions and illuminate “justice.” Taking nine plays, ranging from the 
famous, like Hamlet and Macbeth, to lesser-known works, such as 
Titus Andronicus, Yoshino identifies a different aspect of justice il-
lustrated by each work and analyzes how this theme is presented 
by the playwright. Thus, for example, in one chapter he considers 
the role of the judge, while in others he takes on the place of the 
lawyer and the vagaries of evidence. In many cases, Yoshino then 
gives a modern application of the idea. Throughout his book, which 
is based on a popular course he teaches at New York University, Yo-
shino emphasizes the role that the rule of law plays in Shakespeare’s 
works. Indeed, Yoshino does not analyze different philosophical 
theories of justice. Nor does he advance his own definition of jus-
tice.1 His goal is not to set out a framework for deciding what is fair 
or just in a moral sense. Rather, he focuses on the rule of law and 
the impact on individuals and society when rulers ignore the rule of 
law or do not act “fairly.” To a lesser extent, he considers how people 
pursue justice.

The importance of the rule of law runs throughout Shakespeare’s 
plays. “The first thing we do let’s kill all the lawyers,”2 says Dick the 
Butcher in Henry VI, Part II, a work that Yoshino does not address. 
Dick seeks the anarchy to be found in a world without laws. Yoshino 
takes up this theme with the first play he discusses. Titus Andronicus 
depicts an increasingly horrific cycle of revenge. There is no rule of 
law. Instead Titus, a famous Roman general, and his enemies who 
are now ensconced in the emperor’s court vie to outdo each other in 
hatred and vengeance. The plot involves a series of escalating attacks 
and reprisals by Titus’s family and that of the empress, ending badly 
for all. Mercy is absent. As Yoshino points out, this primal blood 
feud can destroy society.3

The Tempest’s Prospero likewise is not bound by the rule of law. 
Once the Duke of Milan, Prospero, a powerful magician, was de-
posed by his brother Antonio many years before and set adrift at sea 
with his young daughter, Miranda. They become marooned on an 
unknown island ruled by Caliban, the monstrous son of a witch. 
Prospero enslaves Caliban and rescues Ariel, a sprite who had been 

imprisoned by Caliban’s mother and now serves Prospero. When the 
play begins, Antonio is at sea nearby. With his magic, Prospero con-
jures a storm, shipwrecking Antonio on the island. Prospero is now 
all-powerful and in control of the island. There are no checks and 
balances on his power. If he wants to punish Caliban, he does so.4 If 
he breaks his pledge to free Ariel, so be it.5 Nevertheless, he acts mer-
cifully towards his enemies. Yoshino notes the contrast with Titus 
Andronicus when Prospero forgives Antonio and his compatriot, Se-
bastian, despite their failure to repent.6 Titus no doubt would have 
treated Antonio and Sebastian to gruesome torture, but Prospero 
relents. And in the end, Prospero voluntarily relinquishes power. To 
Yoshino, this is an ethical step which enshrines justice. At the point 
where Prospero completely controls his enemies, he chooses forgive-
ness, not vengeance. He acts through pure grace. Why would Pros-
pero renounce his power? He gives up his magic, Yoshino believes, 
because he learns of its corrupting effects.7 Since power can support 
one against the recognition of one’s own mortality, Yoshino empha-
sizes that it is especially hard to renounce, and he praises Prospero 
for doing so.8 

While Titus Andronicus illustrates the need for law, the Merchant 
of Venice shows what can happen when the rule of law is manipu-
lated through a strict reading of its language. In the latter play, Por-
tia, pretending to be a lawyer, tricks Shylock to get the merchant 
Antonio out of a contract. Antonio had borrowed 3,000 ducats 
from Shylock and pledged a pound of his flesh as a bond. When 
Antonio defaults, Shylock insists that the Duke of Venice enforce 
the contract. As a Jew in Catholic Venice, Shylock is an outcast. 
Nevertheless, he recognizes that Venetian law allows no discretion 
and believes it will protect him. Indeed, Venice’s position as a com-
mercial powerhouse depended on its predictable rules applied alike 
to all.9 So Shylock stands on his bond, but Portia, in her guise as a 
lawyer, advocates a literal reading of the bond to defeat Shylock. 
She agrees that the bond is valid but attacks its enforcement. As 
Yoshino notes, Portia in effect proposes three contract remedies: 
cancellation, money damages, and specific performance.10 Shylock 
opts for specific performance11: “I crave the law,”12 and the Duke is 
ready to comply. It appears that power will succumb to law – the 
outcast Shylock prevailing against his Venetian antagonists.13 But 
Portia shows that law can also prevail over justice. She asks if Shy-
lock has a surgeon “to stop his wounds, lest he do bleed to death,”14 
when the pound of flesh is cut from Antonio. Shylock replies that 
the bond does not require one.15 So Portia counters that under the 
bond Shylock is entitled only to Antonio’s flesh, not the blood that 
will inevitably come with it.16 Shylock’s insistence on enforcing the 

1.   Kenji Yoshino, A Thousand Times More Fair:  What Shakespeare’s 
Plays Teach Us About Justice, xii (Harper Collins 2011) (hereinafter “Yo-
shino”).
2.   William Shakespeare, The Second Part of King Henry The Sixth, 
Act IV, Sc. ii.
3.   See Yoshino at 6.
4.   Id. at 246-47.
5.   Id. at 246.
6.   Id. at 241.
7.   Id. at 245.

8.   Id. at 252.
9.   Id. at 39.
10.   Id. at 40.
11.   Id.at 42.
12.   William Shakespeare, The Merchant of Venice, Act IV, Sc. i.
13.   Yoshino at 43.
14.   William Shakespeare, The Merchant of Venice, Act IV, Sc. i.
15.   Yoshino at 43. 
16.   Id. at 44.



238 / Massachusetts Law Review

literal terms of the bond is thrown back at him. Moreover, he is not 
given any remedy on his bond, nor even allowed to drop his claim. 
Rather, Shylock faces criminal charges for conspiring against the life 
of a Venetian citizen.17 Thus, the outcast ultimately finds that the 
law will not protect him. 

Portia saves Antonio. But is her reliance on an absurd technical-
ity praiseworthy? What about her insistence that Shylock may not 
choose a lesser remedy for his lawful claim, and indeed must himself 
be punished? Is this justice? Contrary to the accolades lawyers usu-
ally give Portia, Yoshino finds much to criticize in her conduct.18 

In Measure for Measure, Shakespeare explores the art of judging 
and its effect on the rule of law. At the play’s start, Vienna is gov-
erned by a harsh moral code, which Duke Vincentio is unwilling 
to enforce. The Duke pretends to depart from the city on a trip 
(while actually remaining behind in disguise), leaving the inflex-
ible Angelo in charge. Angelo introduces a rigid, unforgiving regime 
until he falls prey to passion and himself runs afoul of Viennese law. 
Shakespeare presents three models of judging: the lax judge (Duke 
Vincentio), the strict constructionist (Angelo), and the moderate 
judge “of measure” (Escalus).19 Which of these models is followed 
can affect the rule of law. As Yoshino points out, the first mode of 
judging—showing excessive mercy—threatens the rule of law and 
undermines the state.20 The Duke does not enforce Vienna’s harsh 
laws.21 Rather, he pardons everyone, leading to chaos and lawless-
ness.22 Too much mercy is bad for society. Angelo represents the 
other extreme. He enforces the law precisely, as the stereotypical 
umpire who merely applies the law without exercising discretion. 
When Angelo takes over from the Duke, Vienna’s lawlessness is 
quickly transformed to a rigorous, merciless enforcement of the 
laws no matter how harsh or unreasonable.23 What is more, An-
gelo maintains that this is the way to show mercy—the rule of law 
depends on its unbiased application.24 Yoshino examines this claim 
and sees much sense in it.25 Contrary to both approaches is the ad-
vice of Escalus, an elderly noble in the Duke’s court. When given 
his chance to judge, Escalus exercises discretion. He gives warnings 
and second chances before inflicting punishment—a measured ap-
proach.26 He respects the rule of law, but brings a considered judg-
ment that allows him to apply the law to specific facts. 

For Yoshino, different characters illuminate different approaches 
to justice. For example, he argues that Hamlet’s famous indecision 
is actually better understood as reflecting an “intellectual” or aca-
demic mindset in pursuing justice. Far from being indecisive, the 

Prince methodically approaches his search to learn the truth of his 
father’s death. Once certain that King Claudius is the murderer, 
Hamlet delays only because he is seeking “perfect justice.”27 In other 
words, it is not enough for Hamlet to revenge himself by killing 
Claudius. Rather, he must send Claudius to hell.28 Yoshino notes 
that, like many academics, Hamlet is not anchored in the real world 
or constrained by practicality.29 As a result, Hamlet is responsible 
for numerous unintended deaths30 before he finally fells Claudius.31 

In discussing the series of plays known as the Henriad, Yoshino 
takes on the source of a ruler’s authority. The Henriad comprises 
four plays, Richard II, Henry IV Parts I and II, and Henry V, and 
portrays Henry IV’s overthrow of the legitimate, but tyrannical, 
Richard II, Henry’s subsequent struggles to maintain power, and 
the rise of his son, Prince Hal/Henry V, from dissolute ne’er-do-well 
to charismatic sovereign. Unlike Prospero in The Tempest, these rul-
ers must justify and maintain their authority. 

Borrowing from Max Weber,32 Yoshino posits three bases for sov-
ereignty: feudal, charismatic, and legal.33 Yoshino, again following 
Weber, points out that a sovereign will typically embody a combina-
tion of all three forms.34 Feudal authority is based on the family; in 
other words, legitimacy is passed down from the prior king.35 Rich-
ard II had feudal authority while Henry IV, who overthrew him, did 
not. As a result, Henry had to deal with rebellions throughout his 
reign,36 captured in his lament, “uneasy lies the head that wears the 
crown.”37 Legal authority is based on a set of accepted rules enforced 
by leaders who are considered “servants of the state.”38 Yoshino ar-
gues that, in the Henriad, legal authority is represented by Henry 
IV’s Chief Justice.39 As the King’s representative, he embodies the 
laws of the nation, the “immortal political body40 and represents 
“incorruptible virtue.”41 Prince Hal recognizes this when he ascends 
the throne and takes on the Chief Justice as his counselor, despite 
prior conflicts with him. The Chief Justice protects Henry V from 
lawlessness, of both the usurper, his father, and the anarchy repre-
sented by Sir Falstaff.42 Falstaff, one of Shakespeare’s most famous 
characters, is a knave who spends his time carousing, swindling, 
and robbing. However, he has a brilliant way with language and 
attracts followers through his magnetic personality. Prince Hal is 
one of those followers and appears devoted to the “Fat Knight.” But 
when Hal becomes Henry V, he banishes Falstaff, recognizing his 
danger to the state and himself.43

Falstaff embodies charismatic authority,44 a form of legitima-
cy deriving from personal qualities of the leader, which generate 

17.   Id. at 45.
18.   Id. at 50-51.
19.   Id. at 60.
20.   Id. at 67-68.
21.   Id. at 64.
22.   Id. at 67-68.
23.   Id. at 68-69.
24.   Id. at 72.  Or, as Yoshino quotes Angelo, “I show [pity] most of all when 
I show justice;/For then I pity those I do not know.”  William Shakespeare, 
Measure For Measure, Act II, Sc. ii.
25.   Id. at 72-73.
26.   Id. at 81.
27.   Id. at 189 passim.
28.   Id. at 201.
29.   Id. at 186, 205, 207-08.
30.   Id. at 186.

31.   Id. at 188.
32.   Max Weber, Politics as vocation, available at http://socialpolicy.ucc.ie/We-
ber_Politics_as_Vocation.htm at 2 (January 1919).
33.   Yoshino at 128.
34.   Id. at 128-29.
35.   Id. at 128.
36.   Id. at 130.
37.   William Shakespeare, The Second Part of King Henry The Fourth, 
Act III, Sc. i.
38.   Weber supra note 32 at 2; see Yoshino at 128.
39.   Yoshino at 137.
40.   Id. at 145.
41.   Id. at 128.
42.   Id. at 144.
43.   Id. at 145-47.
44.   Id. at 133.
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extreme devotion in his adherents.45 The knight is a demagogue who 
can rally people and arouse their devotion. He is not bound by the 
law. In fact, Falstaff is the opposite of the Chief Justice with whom 
he battles. Falstaff represents the rule of the outlaw.46 

As king, Henry V uses all three forms of authority to consoli-
date power.47 In the play bearing his name, Henry invades France 
to divert his subjects’ minds from domestic troubles. Henry has a 
possible dynastic claim to France so has authority rooted in a feudal 
basis. He rallies support among the English troops with his “com-
mon touch” and rhetorical skills, generating devotion in his vastly 
outnumbered forces. And Henry rigidly enforces the law by allow-
ing the execution of an old friend who had engaged in looting. Thus, 
he employs all three grounds for legitimacy and gives the impression 
of great leadership. Indeed, Yoshino suggests that Shakespeare’s au-
dience would have seen Henry V as one of their country’s greatest 
monarchs, so Shakespeare had to tread carefully in questioning his 
legitimacy to rule.48 

But, Yoshino asks, is there any substance behind Henry’s reputa-
tion for justice or is his rule just stagecraft? Yoshino points out defi-
ciencies in each basis for Henry’s authority: his claim to France was 
of questionable legitimacy; he was not willing to improve the lot of 
his common soldiers; and during battle he violated the rules of law. 
To Yoshino, Henry V clearly had mastered the art of stagecraft—the 
ability to appear just—in order to maintain his own power.49 What 
Yoshino takes away from the Henriad is that “ultimate power is ul-
timately unclean.”50

In many chapters, Yoshino posits a modern-day example of the 
lessons he derives from Shakespeare’s play. For instance, he com-
pares questions of proof and fact-finding in Othello to the infamous 
glove in the O.J. Simpson case involving the murder of his wife, 
Nicole Simpson, and Ron Goldman. Yoshino argues that both situ-
ations involve a faulty and fatal reliance on “circumstantial ocu-
lar proof.”51 He then uses the analogy to critique the role of the 
jury.52 Othello, a Moor who serves as the highly successful general 
of Venice, is married to Desdemona, the daughter of a Venetian 
noble. Iago, the general’s aide, plots to bring about his downfall by 
making him believe that Desdemona is unfaithful to him, which 
leads the jealous Othello to murder his wife. Iago’s scheme relies 
on circumstantial evidence. In particular, he arranges for the theft 
of a handkerchief that Othello had given Desdemona as a gift. He 
then plants it in a compromising location and lies to Othello, who 
takes this as proof. Indeed, Othello places a surprising emphasis 
on the handkerchief, although, as Yoshino admits,53 other pieces of 
circumstantial evidence exist as well. During O.J. Simpson’s trial, 
blood-stained gloves had been found at the murder scene and at 

Simpson’s home, suggesting his guilt.54 However, when he tried the 
gloves on during the trial they did not fit, apparently having shrunk 
from exposure to dew and blood.55 The jury relied heavily on the 
gloves despite substantial evidence of guilt.56 The concrete ocular 
proof apparently swayed them, a defect that Yoshino finds inherent 
in the jury system.57 

For Yoshino, Measure for Measure illuminates the confirmation 
hearings for Supreme Court Justice Sonia Sotomayor. During the 
confirmation process, President Obama’s praise of what he saw as 
then-Judge Sotomayor’s “empathy” became a major focus of de-
bate,58 particularly her comment at a speech at Berkley regarding 
a wise Latina.59 Opponents of the judge advocated for an “umpire” 
model of adjudication. Yoshino sees the debate as a modern reflec-
tion of the tension in Measure for Measure, between Vincentio’s em-
pathy and Angelo’s harsh reflexive enforcement of rigid rules.60 It is 
a debate that has been occurring for years. 

Lawyers have long been fascinated by Shakespeare and much has 
been written on his observations about the law. Indeed, the popu-
larity of the Federalist Society and Massachusetts Bar Association’s 
dramatic readings of Shakespeare’s plays has been high. Yoshino’s 
book is a useful addition to the literature. The book reads easily 
and will appeal to a general audience. No special knowledge of 
Shakespeare is needed. For each play, Yoshino gives a synopsis and 
describes its historical or cultural context. He provides interesting 
insights and challenges some traditional views. Generally, the chap-
ters include background explaining how Shakespeare’s audience 
would have understood the plays. But some of Yoshino’s analysis is 
forced. For example, his ruminations on Macbeth seem out of place 
among his themes of justice. Yoshino calls his Macbeth chapter “The 
Natural World” and uses it to debunk the idea that those suffering 
misfortune are being punished for misdeeds.61 However, his point-
ing to the manifestations of nature throughout the play does not 
demonstrate that Shakespeare intended the same conclusion. The 
book also suffers from lack of an index, although it does have exten-
sive notes and bibliography. It would be useful to be able to easily 
find references and compare points among the chapters.

More disappointingly, Yoshino does not define justice, and the 
book is weaker as a result. Although he convincingly examines how 
the rule of law can break down—e.g., through the failure of judges 
or juries or lawyers, the absence of rules, or the placement of a sov-
ereign above the law—he does not explore what rules would make a 
fair society. Nevertheless, Yoshino has produced an engaging analy-
sis of Shakespeare’s treatment of law and has shown that, as with the 
rest of life, literature can indeed give insight into our legal institu-
tions.

—Victor N. Baltera

45.   Weber supra note 32 at 2; Yoshino at 128.
46.   Yoshino at 133-34.
47.   Id. at 148.
48.   Id. at 153.
49.   Id. at 151-52.
50.   Id. at 157.
51.   Id. at 116.
52.   Id. at 124-25.
53.   Id. at 121.

54.   Id. at 119-20.
55.   Id. at 121.
56.   Id. at 121-22, 123.
57.   Id. at 123.
58.   Id. at 83-84.
59.   Sonia Sotomayor, A Latina Judge’s Voice, 13 Berkeley La Raza L.J. 87, 
92 (2002)
60.   Yoshino at 84-85.
61.   Id. at 162.
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Business and Commercial Litigation in Federal Courts, (Third Edition 
2011), Robert L. Haig, Editor-in-Chief; Published by the Section of 
Litigation of the American Bar Association and West, A Thomson-
Reuters business. 

In 1998, and again in 2005, Robert L. Haig, a New York law-
yer at Kelley Drye & Warren LLP, edited a groundbreaking multi-
volume treatise entitled Business and Commercial Litigation in Fed-
eral Courts. Haig and the ABA’s Section of Litigation have recently 
launched a completely new third edition, which continues to break 
new ground and which should continue to dominate its field.

First, a few statistics. The Third Edition includes 34 new chap-
ters and 96 expanded or revised ones. There are 12,742 pages in 
11 volumes (plus a volume containing an extensive index and table 
of cases). Of the 251 authors, 22 are judges and many others are 
well-known practitioners, including Theodore Wells, David Boies, 
Warren Christopher, and Dan Webb, as well as a number of leaders 
of the Massachusetts Bar. 

The treatise is organized by topic. It covers not only the pro-
cedural topics one would expect, but also substantive federal law 
in many of the fields most commonly encountered by business 
and commercial litigators. Each chapter contains a helpful table of 
contents, numerous sub-headings, generous references for further 
reading on the topic, and practice aids, consisting of checklists and 
forms. The checklists are particularly helpful since few practitioners 
keep in their heads every rule or element on an issue. The CD-ROM 
included with the treatise contains all the jury instructions, check-
lists, and forms that are included in the printed volumes, permitting 
easy use. 

We have read the chapters by leaders of the Massachusetts Bar 
and they are excellent. A generous sampling of other chapters con-
firms in our minds the overall quality and excellence of the entire 
treatise. The local lawyers who have contributed chapters are all 
first-class lawyers who are masters of their subjects, and seem to be 
representative of the other authors who contributed to the treatise.

Former ABA president John J. Curtin Jr. of Bingham McCutch-
en, LLP, with his trial partner John R. Snyder (and assisted by nu-
merous others at the firm), co-authored a chapter on “Trials.” It has 
a number of useful tips and sage warnings about traps to avoid. 
Former Superior Court Judge Samuel Adams of K&L Gates LLP, 
joined by former ABA president Michael Greco, authored a chapter 
on “Parties.” It covers over 100 pages and comprehensively discusses 
who may sue and be sued, how to intervene, and when interpleader 
is appropriate. Joan Lukey and others at Ropes & Gray LLP also 
have written an excellent chapter on “Third Parties.” Michael Keat-
ing of Foley Hoag, a former president of the Boston Bar Association, 
has a chapter on the more general topic of “Civility.” Part exhorta-
tion and part admonition, the chapter combines a strong plea for ci-
vility in litigation with concrete, practical advice on how to respond 
to the uncivil lawyer, how to document incivility, and when to bring 
it to the court’s attention. 

As befits its title, the treatise exhaustively covers every procedural 
topic that might arise during commercial litigation, from prelimi-
nary investigation to federal jurisdiction, pleadings, pretrial joust-
ing, alternative dispute resolution, trial, post-judgment proceedings, 
and collection of judgments. There are the usual helpful and sub-
stantial discussions on discovery (taking up almost an entire vol-
ume), including an extensive discussion on “electronic discovery” 

written by U.S. District Court Judge Shira A. Scheindlin, a recog-
nized authority on the subject. 

As another example, the chapter on “Class Actions” reviews stra-
tegic considerations for bringing and defending one, including the 
technical and procedural requirements. It also has a section on spe-
cific types of class action, such as securities actions. At more than 
150 pages, it should be a quite useful read for anyone encountering 
a class action early in his or her career. 

Curtin’s excellent chapter on “Trials” is only part of an entire vol-
ume devoted solely to trials, which contains chapters on the various 
sequences of a trial from opening statements to post-trial motions. 
Trials before arbitrators, the successors to the vanishing jury trial, 
are also covered. Any lawyer could benefit by reading all or a portion 
of this volume just before any business trial. 

To some extent, the procedural chapters compete with Wright 
& Miller’s Federal Practice and Procedure volumes, but the en-
lightened strategy discussions, practice points, and forms take it 
beyond that publication and make it more useful to a practitioner. 
The chapter on “Appeals to the Courts of Appeals,” for example, 
does far more than cover the text of the appellate rules and deci-
sions interpreting them. Instead, it serves as “a guide to appellate 
practice in the federal circuit courts, addressing practical, tactical 
and strategic considerations—what commercial litigators need to 
know when representing parties on appeal.”1 The chapter not only 
covers the basics but also includes superb discussions of the art of 
brief writing and oral advocacy. Second Circuit Judge Richard C. 
Wesley contributes an illuminating section discussing the process 
of decision-making in his chambers, reminiscent of the late First 
Circuit Chief Judge Frank Coffin’s outstanding book, “On Appeal.”

Of even more use to some of us will be the chapters—taking up 
most of six volumes—on substantive federal law in many of the ar-
eas most commonly encountered by business and commercial litiga-
tors, from which everyone can learn something. The chapters cover a 
broad array of subjects, including admiralty, banking, employment 
discrimination, letters of credit, patents, securities, tax, and white 
collar crime. Again, each of these chapters has a section discussing 
the elements required for a lawsuit in that area, including a review of 
standing and defenses, potential discovery issues, types of damages 
and a substantial checklist.

In a treatise of this size, of course, not every chapter will be 
equally useful. The chapter on “Pro Bono” cases is certainly not the 
bread and butter staple of a federal commercial litigation practice. 
Another chapter has an extensive discussion of the hows and whys of 
conducting an internal corporate investigation. It covers the topics, 
but may not be helpful to the typical practitioner who may never 
encounter the need to conduct an internal investigation. “Medi-
cal malpractice” covers only 28 pages, scarcely enough to warrant 
inclusion in this otherwise masterful set of topics. Still, for those 
attorneys with cases presenting these issues, the discussions can be 
particularly helpful, and the sheer breadth of this treatise makes it 
more useful as a tool and more valuable as a resource. 

Many chapters go beyond specific procedural or substantive top-
ics to discuss strategic considerations, client counseling, litigation 
avoidance and prevention, techniques for expediting and streamlin-
ing litigation, crisis management, litigation technology, and litiga-
tion management by law firms and corporations. Some will find 
the chapter on litigation management useful; others may ignore it. 
But this extensive coverage of practical matters related to business 

1.   Volume 5, Chapter 55, page 533.
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and commercial litigation in federal courts is an invaluable addi-
tional dimension to the treatise. It elevates the work by combining 
sound substantive and procedural information with mastery of the 
real world consequences that flow from the myriad choices always 
present in this kind of litigation. 

For his part, Bob Haig, the editor-in-chief, has done a masterful 
job. In addition to recruiting an outstanding group of well-respect-
ed practitioners and judges, he suggested and then reviewed each 
topic in the treatise, added cross-cites to material located in other 

chapters, reorganized the chapters in a meaningful way, and finally 
gave an overview to the treatise. 

This treatise is well worth considering even in an era where the 
book library is diminishing in size. The treatise puts at your com-
mand a lifetime’s worth of hard-won litigation experience in readily 
available form. It is costly (retail price is $1,392; 40% discount avail-
able to ABA Section of Litigation members), but in our opinion, 
worth it for any law firm that does more than dabble in business 
litigation. 

—Michael A. Collora and Thomas J. Carey Jr.
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