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COMMUNITY LAWYERING — WHY NOW?
By Ross Dolloff and Marc Potvin

This article was first published in 37 Clear-
inghouse Review 136 (July-August 2003).

Times are changing. We must adapt.
The traditional lawyering model is
based on the exercise of unilateral

power.1 The paradigm: I have a right; the
courts will enforce that right; you have noth-
ing to say about it. This model is increasingly
narrow in application and limited in scope.
Traditional legal “rights” are rapidly disappear-
ing.2 Whether through limitations on private
rights of action, devolution of federal pro-
grams or simply the conservative tilt toward
programs that no longer serve our clients’
needs, exercising unilateral power through
judicial enforcement of rights inhabits a
smaller and smaller corner of our civil society.3

Even where “rights” continue to exist, the
limitations of a unilateral approach become
more and more apparent. How often have we
seen litigation brought to secure a right under a
regulatory or legislative framework, then, once
the litigation is successful, the law is immedi-
ately changed to eliminate the right? We
believe this occurs because the traditional
lawyering model never seeks to reconcile oppo-
nents to its power. Consequently opponents
will use every means at their disposal to chal-
lenge and subvert it.

Community lawyering is striking as an
alternative because it is based on a different
vision of power: relational power leading to
ultimate reconciliation with the decision
maker. The paradigm is quite different: We are
many. We understand the issues. We have
experienced the problem. We are also your
constituents, your voters, your customers. You
need us. We operate in the same forums as
you. We are open to compromise and to a
recognition of your interests.4 We can exercise
political power and market power, we can
embarrass you in your community, we can
expose your wrongdoing, we can turn your
constituents against you or we can support
you. We will not bring in a third party to force
you to act in a particular way. We expect you,
based on your own self-interest, to act of your
own volition the way we demand.

Ultimately what we seek through this
approach is self-determination for our clients,
the right to control their own destiny through
an accommodation with traditional power
structures. The power brokers, in response to
the relational power of the group, both cede
authority for decision making to local residents
and provide a fair share of available resources to
implement their collective vision. That vision
frequently, almost universally, includes the cre-
ation of community-controlled entities to
operate programs, create jobs, build housing,
plan for neighborhood revitalization, and insti-
tutionalize the power relationships created.

How does this approach manifest itself in
action? There are several stages. The first is rela-
tionship building.5 In a community lawyering
model, all power derives directly from relation-
ships — not traditional public relationships,
but deeper ones, in which all participants arrive
at a fundamental understanding of what moti-
vates them and their peers, which elements of a
community vision are widely shared and which
are not, what issues and concerns are most
deeply felt, what self-interest each person has in
the outcome, and what assets each brings to
the table. Over time, if the effort is successful,

these relationships become institutionalized,
typically through the creation of an organiza-
tion of members who share the desire to wield
relational power and a collective vision for the
exercise of that power.6

Relationship building yields a second prod-
uct — the development of a shared vision of a
solution or set of solutions for a neighborhood
or community. This shared vision propels the
action-oriented phase of community building
and problem solving. Utilizing the community
lawyer as a resource, not as the preeminent
leader, the effort reduces large problems, such
as lack of affordable housing, to a concrete and
actionable plan to address a discrete and mea-
surable part of the problem. In the housing
context this may mean the creation of a com-
munity development corporation and a
demand for substantial public funding to seed
its development, or it might mean a demand
for zoning changes to allow affordable-housing
development in a rich suburban community.
From here, the community lawyering effort
can take divergent paths, following an action
plan that opportunistically exploits the areas of
power and influence that one has available.7

Action-oriented activity includes a mix of
research, political activity, direct action, media
work, organizational development, training
and leadership development and, in some
cases, the exercise or threat of unilateral action.

At Neighborhood Legal Services in north-
eastern Massachusetts, we devote to these activ-
ities about two and one-half full-time employ-
ees out of an advocacy staff of 15. We engage
in these activities because they are effective.
Substantively these efforts have yielded a mas-
sive infusion of resources directed to the needs
of our clients, among such infusion being a
major nonprofit health care organization’s
commitment and expenditure of $20 million
in resources to undertake a community health
improvement plan — developed by one of the
groups we support — that includes a down-
town walk-in treatment center, a new commu-
nity health center, school-based health clinics,
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10 new primary care physicians serving the
uninsured, interpreter and outreach resources,
and free access for the uninsured to prescrip-
tion medications and specialty physicians.
Another effort secured a large tract of state-
owned land with a commitment for the con-
struction of 125 units of new housing for low-
and very low-income families and persons with
disabilities. At an average local cost of $90,000
a unit including land costs, this commitment
brings more than $11 million in affordable-
housing resources to our clients.

Still another effort resulted in the creation
and public funding of a community-directed
job-training program in specific occupations
with good wages and health benefits. Commu-
nity leaders determined the occupations not
from academic research but from interviewing
and building relationships with executives at the
major business enterprises in our region. The
community leaders learned that, among occupa-
tions not requiring college degrees but still pro-
viding high wages and good benefits, machinists
and welders were in demand. In response, a
training program was developed, $250,000 per
year secured from the state legislature, and,
through the relationships established with busi-
ness leaders, job guarantees secured for every
graduate. Since 1996, 240 students, most low-
income residents of our urban centers, have
graduated from the program. Virtually all have
secured a job in the trade they learned. Salaries
average $17 per hour with health insurance and
other benefits. The average annual benefit to the
240 graduates, compared to their prior wages, is
nearly $4 million. Is the effort cost-effective?
Combined, our contributions to all three efforts
probably cost our program $200,000.

Even more profound is the transformative
effect of these projects on the communities
where they occur. Each success energizes
another. Unlike traditional advocacy, no effort is
discrete. Powerless residents become veteran
leaders. Community-based institutions are born
and grow stronger. Projects increase in ambition
and complexity. Power is exercised with increas-
ing sophistication and confidence. The work
creates powerful permanent institutions that can
speak for themselves with a decreasing need for
involvement of our staff.

These efforts can be directed at discrete and
insular communities as a form of race-based
advocacy. One example from our program’s

work represents this kind of opportunity. The
Arlington neighborhood in Lawrence is statisti-
cally the poorest and most racially isolated
neighborhood in the entire state. Its population
is 87 percent Latino.

In 1998 residents came together in response
to a flood control project that called for the
demolition and removal of several properties
affected by the flooding. Residents became con-
cerned when they saw that the properties being
acquired were not ones they knew to be prone
to flooding but were instead properties abutting
an elite Catholic high school that served virtu-
ally no neighborhood residents. The community
counsel attorney at Neighborhood Legal Ser-
vices met an emerging neighborhood associa-
tion’s members who sought his help in investi-
gating their concerns about the project. He
taught the association members how to research
the project, and they learned that the ultimate
and then secret plan was for the city to turn the
properties over to the school to build new ball
fields and expand its parking. The neighbors
continued to build relationships, preparing to
fight back. They began holding public meetings,
press conferences and informational sessions
with decision makers. They filed formal com-
plaints with state and federal officials. They
developed an alternative-use plan for the proper-
ties, and, even more important, they employed
their new skills to develop a plan for the redevel-
opment of the entire Arlington district — an
achievable vision of their neighborhood rising
from the ashes.

They won that first battle, securing city
council support for their alternative plan and
$700,000 in funding to implement it — a resi-
dent-designed showplace public park. More
important, they won over their opponents with
their vision and power. Their own comprehen-
sive redevelopment strategy for the neighbor-
hood will soon be under way, with Arlington
Neighborhood Association strategically acquir-
ing vacant and dilapidated parcels and a large
former mill for creation of new housing. They
created job training, English-as-a-second-lan-
guage, and basic skills programs designed specif-
ically for neighborhood residents. They negoti-
ated job preferences for local residents at a
remaining mill in exchange for city support for
Community Development Block Grant loans
for the mill operator. They even were asked to
extend their vision outside the neighborhood to

encompass redevelopment of the entire river
corridor of which Arlington is a part. In the
process a permanent organizational force for
these activities, the Arlington Neighborhood
Association, has grown and thrived to become a
single powerful voice for the neighborhood’s
concerns.

Not one of the activities described here could
have been successfully undertaken through a tra-
ditional advocacy model. None involved a tradi-
tional rights-based framework in any central
way. Each succeeded through the power of rela-
tionships, leadership development and planned
collective action. Each ultimately resulted in a
continually growing partnership with the origi-
nal adversaries, and each left in its wake a per-
manent powerful voice for community change.
We owe it to ourselves to make this advocacy
approach a standard and central part of our arse-
nal.

End notes
1. The definitions of power described here derive

from the work of Bernard Loomer, a theolo-
gian, and were best expressed in a lecture,
Bernard M. Loomer, Two Kinds of Power,
reprinted in BERNARD J. LEE, THE FUTURE

CHURCH OF 140 B.C.E 173 (1995).

2. See generally Eric K. Yamamoto et al., Disman-
tling Civil Rights: Multiracial Resistance and
Reconstruction, 31 CUMB. L. REV. 523
(2000–2001)

3. See, e.g., Alexander v. Sandoval, 532 U.S. 275
(2001) (Clearinghouse No. 51,706); Christine
N. Cimini, Welfare Entitlements in the Era of
Devolution, 9 GEO. J. ON POVERTY L. & POL’Y
89 (2002); Kathleen A. Kost & Frank N.
Munger, Fooling All of the People Some of the
Time: 1990’s Welfare Reform and the Exploita-
tion of American Values, 4 VA. J. SOC. POL’Y &
L. 3 (1996).

4. A critical difference between the two
approaches is the expectation of compromise, a
central component of the civic and political
process. An interesting discussion of this dis-
tinction is found in John Tolland, On the
Importance of Being Unprincipled (1938) (on
file with Ross Dolloff ). The article is used fre-
quently in training events. Tolland argues that
the only people who can operate effectively
based on uncompromising principle are those
with absolute power and those with no power
whatsoever and no desire to have any.

5. The power of voluntary association through
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the development of civic associations, based on
relationships, has been recognized for hun-
dreds of years as a hallmark of American civil
society and one of the principal instruments
that strengthen its political processes. See
ALEXIS DE TOCQUEVILLE, 2 DEMOCRACY IN

AMERICA 106–10 (Vintage 1990) (1840) (Ch.
5: Of the Use Which the Americans Make of
Public Associations in Civil Life). The increas-

ing lack of such associations in modern society
has also been recognized as a major warning
sign threatening the continued vitality of our
democratic institutions. ROBERT D. PUTNAM,
BOWLING ALONE: THE COLLAPSE AND REVIVAL

OF AMERICAN COMMUNITY (2000). In essence,
the core of community lawyering is the devel-
opment of voluntary civil-society associations
and institutions in low-income communities.

6. For a compelling discussion of this process, see
MARY BETH ROGERS, COLD ANGER: A STORY

OF FAITH AND POWER POLITICS 55–64 (1990).

7. Involved individuals must act regularly as part
of a community-building effort in order to
stay engaged. “Organizations need action as an
individual needs oxygen.” SAUL D. ALINSKY,
RULES FOR RADICALS 120 (1971).

THE DOW FUND: A LEGACY AND EXPERIMENT
TO INCREASE ACCESS TO JUSTICE
By Zenobia T. Lai and Frederick H. Dow

In April 1985, following the tragic death of
Harry Hom Dow, who in 1929 became
the first Asian-American admitted to prac-

tice law in Massachusetts, his family and

friends merged the condolence tributes
received to establish the Harry H. Dow
Memorial Legal Assistance Fund. Established
as a nonprofit charitable trust, it has one over-

arching mission, that is, the development of
permanent resources to improve access to jus-
tice for Asian-Americans.

With an initial sum of $10,000 in dona-
tions, the Dow Fund, as it has since become
known, began to build an endowment that
would generate sufficient income to support
its projects. As designed, the Dow Fund’s
trust document states that it shall provide
internship opportunities to support low-
income bilingual and bicultural Asian-Ameri-
can students to work in legal services pro-
grams.

For 18 years, the Dow Fund has enhanced
its endowment and implemented its intern-
ship program to enable more than 100 bilin-
gual and bicultural college students and law
students from New England and beyond to
intern at the Asian Outreach Unit of Greater
Boston Legal Services. These students offer
their education and language skills to help
staff the weekly community intake of the
Asian Outreach Unit in Boston’s Chinatown
and in Dorchester. They help expand the
Asian Outreach Unit’s capacity in extending
legal assistance to many more individuals by
dispensing counsel, advice and brief service.
The interns also participate in individual cases
and major litigation by providing a crucial

Zenobia T. Lai is managing attorney of
Greater Boston Legal Services Asian Outreach
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ial Legal Assistance Fund.
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language bridge and research support.
Through these contacts with individual
clients, the interns become acquainted with
their community, learn about its assets,
become invested in its issues and formulate
their own career paths steering toward public
interest. Some Dow Fund Internship gradu-
ates have returned to work in legal services or
public interest positions, while others have
moved on to form nonprofit organizations to
meet pressing community needs.

Since its inception, the Dow Fund and
Greater Boston Legal Services have worked in
concert to address the needs of the Asian-
American community: the fund raises income
to support interns placed at GBLS’ Asian
Outreach Unit and spearheads new projects
to meet emerging needs. In return, GBLS
provides a base for many of the Dow Fund’s
operations, including office space, supervision
and training as well as supplemental funds
and staffing to support project implementa-
tion. This symbiotic relationship led to the
Asian Outreach Unit launching the Asian
Battered Women Project in the early 1990s in
response to the disproportionately high inci-
dence of fatal domestic violence in Asian
homes. Similarly, when changes and cuts from
federal and state welfare reform hit home in
1996, the Dow Fund quickly raised money
and assembled the staff necessary to imple-
ment the Asian Immigrant Rights Initiative.
This effort yielded a series of workshops and
legal clinics to address community concerns
about impending welfare reform and provide
legal assistance to individuals.

By reaching out to various segments of the
Asian immigrant community, the Dow Fund
has consistently identified unmet needs and
emerging issues in the community. For exam-
ple, based on the success of the Asian Immi-
grant Rights Initiative, in 1999 the Dow
Fund launched the Cambodian Outreach
Project in Lowell, home to the nation’s sec-
ond largest Cambodian-American commu-
nity. The goal of the Cambodian Outreach
Project, similar to other Dow Fund projects,
is to connect an insular Asian immigrant
community with legal services through fund-
ing and the design of linguistically and cul-
turally appropriate frameworks to ensure the
project’s long-term success. Within the Cam-

bodian Outreach Project, the Dow Fund
seeks to accomplish two goals: connecting
Cambodian-Americans with legal services
programs in their community, and fostering
community development by cultivating
indigenous leadership among local Cambo-
dian-Americans. Now housed in the Merri-
mack Valley Legal Services, the Cambodian
Outreach Project has opened doors to access-
ing legal services in Greater Lowell, and it is
rapidly becoming an integral component of
Merrimack Valley Legal Services.

The creation of the Dow Fund was similar
to that of the GBLS Asian Outreach Unit 13
years earlier, in that both were the logical out-
growth of necessity. When the Asian immi-
grant population started growing in the early
1970s, following a Congressional enactment
to remove discriminatory immigration poli-
cies, Massachusetts counted only a handful of
Asian-American lawyers. The founders of the
Asian American Lawyers Association of Mass-
achusetts reminisce that in 1985 it would
have taken less than two banquet tables to
hold the organization’s first membership
meeting. With the dynamic growth in the
Asian immigrant and working class commu-
nity, bilingual and bicultural lawyers and
paralegals became essential to tackle issues on
immigration, housing, education, employ-
ment and family law. The challenge was met
by the first generation of Asian-American law
students to emerge after Harry Dow’s admis-
sion to the Bar some four decades earlier.
Their first step was to form a part-time stu-
dent-run legal clinic out of a nascent health
center in Chinatown to offer legal assistance
to the growing population. With a singular
mission to provide culturally and linguistically
appropriate legal assistance to low-income
Asian-Americans in Greater Boston on gen-
eral poverty law matters, what was then
known as the Chinatown Outreach Project
evolved into a permanent and vital resource
within Greater Boston Legal Services.

Thirty-one years and many iterations
later, the Asian Outreach Unit is one of a
handful of specialized units in legal services
in the United States that caters to a particular
population that, because of language and cul-
tural barriers, has difficulty accessing main-
stream legal services. Through experience, the

Asian Outreach Unit has also broadened its
mission from providing legal services to
undertaking community development. It rec-
ognizes that if legal services are to make last-
ing social change, it is not adequate to only
protect a family’s home or end abuse on a
case-by-case basis. The unit’s philosophy is to
strengthen the community it serves and con-
stantly infuse the work with new energy and
vision. Therefore, the Asian Outreach Unit
also has evolved to provide legal assistance
and legal support to Asian Pacific-American
community groups on community develop-
ment and community empowerment issues.
It utilizes this special perch to train Dow
Fund interns and other aspiring Asian
Pacific-American community lawyers,
thereby expanding the pool of public interest
lawyers. 

For all of its success, the Asian Outreach
Unit can hardly fulfill its stated mission
alone. It is through close collaboration with
the Dow Fund that the Asian Outreach Unit
maintains the flexibility needed to serve an
increasingly diverse Asian-American popula-
tion with ever changing needs. With the
Dow Fund’s vision and mission to serve a
community’s legal needs and GBLS’ institu-
tional support of its projects and programs,
the Dow Fund and GBLS have developed a
model that could be replicated elsewhere to
serve the newcomers in our community. The
five-year-old Cambodian Outreach Project
stands as proof of the potential to replicate
the infrastructure for other Asian Outreach
Units in other legal services program.

The Dow Fund and the Asian Outreach
Unit have served as the rallying ground for
many public interest minded Asian-American
lawyers. Whether serving on the board of the
Dow Fund or coming together as an ad hoc
think tank, committed Asian-American attor-
neys have pooled their collective strengths to
ensure that access to justice will never again
be denied to Asian-Americans or other immi-
grant groups. The relationship between the
Dow Fund and Greater Boston Legal Services
is an example of how we can collectively
improve access to our legal system for those
who would be denied equal justice due to
barriers of poverty, race, language, culture or
immigration status.
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COMMENTS FROM THE ACCESS TO JUSTICE
SECTION CHAIR
By James T. Van Buren

A fter nearly a year of deliberation,
the State Planning Board for Legal
Services (SPB) reached a final deci-

sion regarding reconfiguration of both state
and federally funded legal services providers

in the commonwealth. Adopting the recom-
mendation of both the directors of the exist-
ing legal service programs and that of the
majority of the board of the Massachusetts
Legal Assistance Corporation, the SPB voted
to halve the number of “full service” state-
funded legal service providers. Effective in
fiscal year 2005, the remaining five providers
will service greater Boston, Worcester
County and the four western counties
through existing programs, while two new
programs will result from mergers in the
northeast and southeast quadrants of the
commonwealth.

A majority of the SPB voted not to
change its prior recommendation that the
Legal Services Corporation have four feder-
ally funded LSC satellites in the common-
wealth. Again, there will be no change in
either Greater Boston or Central-Western
service areas, but there will be two new
providers in the northeast and southeast.

In reaching its decision, the board devel-
oped a vision for provision of legal services,
as well as core values needed to make that
vision a reality. The smaller number of pro-
grams reflects a balance between achieving

economies of scale (especially on the admin-
istrative side) with continuing to maintain
(and if possible, increase) service to the
client community.

The SPB also voted to recommend to the
Supreme Judicial Court the appointment of
a legal services “oversight” committee, whose
representatives would be drawn from all
areas of the commonwealth. This body
would be charged, at the very least, with
oversight and coordination of all the pro-
grams providing civil legal services to the
poor throughout Massachusetts.

As noted briefly in my last report, Access
to Justice also is monitoring the provision of
legal services to indigent criminal defen-
dants. In doing so, we expect to communi-
cate directly with the county bar advocate
programs, it being their members, faced with
an absurdly low amount of compensation,
who are most impacted by the current sys-
tem. Access to Justice will be willing to sup-
port any viable alternative that maintains
zealous advocacy, pays fair compensation and
is fiscally sound. It is our thought that the
bar advocate groups are the best sources to
recommend such an alternative.

James T. Van Buren is an attorney in Fitch-
burg.
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ALLOCATION OF SETTLEMENTS IN PERSONAL
INJURY CASES — A WORD TO THE WISE
By David J. Berg

You are about to settle a personal injury
case, but there is a workers’ compensation lien
on the recovery, a not uncommon situation.
Because your responsibility is to maximize
your client’s recovery, you prepare a petition
for third-party settlement under Massachu-
setts General Laws chapter 152, section 15,
which proposes to allocate a significant part
of the settlement to the spouse’s loss of con-
sortium claim, and thus attempt to avoid part
or all of the lien. How much can you allocate
to the spouse before running afoul of the law?

The Massachusetts courts have only rarely
addressed this issue. I will discuss these cases,
and then consider leading cases from other
states. 

In Massachusetts, as in almost every state,
one begins with the proposition that a work-
ers’ compensation insurer has a right under
Chapter 152 to be fully reimbursed for all
benefits that it has paid the employee.1 Under
Section 15, all settlements of third-party cases
must be approved either by the Superior
Court or the Department of Industrial Acci-
dents. The statute requires that a hearing be
held and that the court (or DIA) “inquire and
make a finding as to the taking of evidence on
the merits of the settlement, on the fair allo-
cation of amounts payable to the employee
and the employee’s spouse. . . .” The Superior
Court’s power to approve or reject a proposed
settlement under Section 15 is limited to just
that. It may only approve or reject the pro-
posed settlement. If the court finds the pro-
posed settlement to be unfair to the workers’
compensation insurer, it may not reallocate

the settlement more equitably.2 It must reject
the settlement and send the parties back to
the drawing board.

The most significant Massachusetts deci-
sion on the allocation of settlement proceeds
is Hultin v. Francis Harvey & Sons, Inc.3
Hultin suffered an injury at work for which
he received workers’ compensation benefits
and for which the workers’ compensation car-
rier claimed a lien of $469,400. The Hultins
filed a third-party case, which they settled for
$650,000. After the third-party settlement
agreement was executed, they filed a petition
for approval of the third-party settlement with
the Superior Court. They originally proposed
to allocate 90 percent of the settlement pro-
ceeds to Mrs. Hultin and only 10 percent to
Mr. Hultin. The insurer appeared at the hear-
ing on the petition and objected. The Supe-
rior Court upheld this objection, finding that
the allocation was unfair. The Hultins then
revised their petition, and proposed to allo-
cate only 79 percent of the settlement to the
wife. In support of their petition, the Hultins
submitted a memorandum that described the
parties’ damages in great detail.4 The insurer
objected again. However, after another hear-
ing, the Superior Court approved the settle-
ment.

The insurer then appealed, but the
Appeals Court upheld the settlement. It noted
first that the insurer has a right to be fully
reimbursed for all benefits that it paid to Mr.
Hultin, but then pointed out that a consor-
tium claim is “entirely independent and dis-
tinct from the personal injury claims of the
employee” and thus that the insurer’s lien
“does not extend to that portion of the settle-
ment that has been allocated to a nonem-
ployee spouse for loss of consortium.”5 After
reviewing the severity of both plaintiffs’ dam-
ages, it then accepted the Hultins’ position
that Mr. Hultin’s “own conduct was a major

contributing cause of the accident,” that “may
well have proved fatal to Mr. Hultin’s negli-
gence claims,” but not to his wife’s consor-
tium claim.6 The Appeals Court noted that
the Superior Court “explicitly recognized this
point,” stating Mr. Hultin’s claim was more
speculative than Mrs. Hultin’s claim because
of his comparative negligence.7 It held that
section 15 required the trial judge “to con-
sider and weigh the relative merits of the hus-
band’s and wife’s claims when deciding
whether or not the recommended allocation
was fair in the circumstances,” and that the
allocation was indeed supported by the evi-
dence.8

The Appeals Court stressed that Hultin
involved “unique circumstances,” and empha-
sized the “strong policy” against structuring a
third-party settlement so as to deprive a lien-
holder of its right to recovery of the benefits
that it has paid.9 The court noted that settle-
ments structured to allocate the majority of
the proceeds to the spouse “must be eyed by
the court with a healthy dose of skepticism.”10

It concluded by pointing out the need for a
trial court to make findings of fact in ruling
on a petition for allocation of a settlement,
stating as follows: “Moreover, in unusual cases
such as this, explanatory or subsidiary find-
ings become particularly critical on the ques-
tion of ‘fair allocation’ of settlement pro-
ceeds.”11

Is there a “normal” allocation to the
spouse? In Walsh v. Telesector Resources Group,
Inc.,12 the plaintiffs proposed a settlement in
which 99 percent of the third-party recovery
would go to the spouse. The self-insured
employer objected, and so a hearing was held.
The Superior Court “accepted as factual the
‘belief ’ of plaintiffs’ counsel that the ‘normal
expected consortium settlement is in the
range of [twenty percent] of the amount set
aside for the injured spouse.’”13 After the

David J. Berg is an attorney with Latti &
Anderson LLP, a Boston law firm specializing in
the representation of injured fishermen, seamen,
longshoremen, recreational boaters and cruise
ship passengers nationwide.
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hearing, the Superior Court held that the pro-
posed allocation was unfair, and ruled that a
fair allocation would be 30 percent to the
spouse. The plaintiffs appealed, and the
Appeals Court, citing Rhode v. Beacon Sales
Co., held that the Superior Court did not
have the power to impose an allocation upon
the parties, and remanded the case for further
proceedings.14 The Appeals Court did not
address the Superior Court’s finding that
there is a normal allocation to the spouse for a
consortium claim.

However, in the unpublished case of Hen-
derson v. Borenstein,15 the Appeals Court last
year summarily rejected an insurer’s claim that
a 50 percent allocation to the spouse was
unfair, perhaps dismissing the idea that there
is a normal allocation for a consortium claim,
noting in a footnote: “Contrary to the
insurer’s assertions, Hultin did not establish a
general rule that settlements allocating more
than twenty percent to a consortium claimant
are unreasonable.”16

Finally, one last Massachusetts case should
be addressed, at least for practitioners who
may represent injured policemen or firemen.
In Corbett v. Related Companies Northeast,
Inc.,17 the plaintiff was a fireman who pro-
posed to settle his third-party case and allo-
cate 75 percent of the settlement to his wife.
His employer objected, but the Superior
Court held that the allocation was fair and
reasonable, and that it had “no authority to
consider the effect of the allocation on the
city’s lien.”18 The Supreme Judicial Court
transferred the appeal on its own motion, and
held that the statutes providing benefits for
injured policemen and firemen19 did not con-
tain the same protection for the municipal
employers of firemen that Massachusetts Gen-
eral Laws chapter 152, section 15 did.
Accordingly, the court ruled that the city
lacked standing to object to the allocation,
and dismissed the appeal.20

Given the few Massachusetts cases on allo-
cation of settlements, review of decisions from
other jurisdictions becomes particularly help-
ful. While the statutes and procedures may
differ among the various states, the courts are
charged with the same duty — to determine
if the allocation is fair and reasonable, taking
into account the rights of the workers’ com-
pensation insurer to recover the benefits that

it paid to the injured worker. 
A leading case is Blagg v. F.W.D. Corpora-

tion.21 In that case, the parties first attempted
to allocate 79 percent of the settlement to the
spouse. The insurer appealed, and the alloca-
tion was vacated on appeal. Accordingly, the
parties reallocated the settlement to grant 50
percent to the spouse. The trial court then
held an evidentiary hearing on the matter
during which both husband and wife gave
extensive and detailed testimony regarding
their respective damages.22 After the hearing,
the trial court made detailed findings of fact
and ruled the allocation was reasonable and in
good faith. The insurer again appealed, but
the allocation was upheld on appeal. The
appeals court agreed with the trial court’s
findings that, “even though Marilyn (the
spouse) did not experience the physical
injuries and pain that were suffered by Bill,
the personal, emotional impact of what had
occurred was at least as significant for her as it
was for her husband.”23 In fact, in that case,
the appeals court took the trial court one step
further, writing that “we believe that Marilyn
might have felt these terrible losses more
keenly than Bill.”24

In the case of Krause v. Merickel,25 the trial
court’s allocation of 62 percent of the settle-
ment to the father of a 16-year-old boy who
had become a quadriplegic was upheld over
the objection of the state of Minnesota, which
was providing medical coverage for the child.
In that case, the parties had originally pro-
posed to allocate 70 percent of the proceeds
to the father, but the trial court lowered the
father’s share to 62 percent, an action that is
not permitted in Massachusetts per Walsh.
The standard in Minnesota is whether the
allocation is “reasonable and not patently
arbitrary” in light of the total settlement.26

The Minnesota Supreme Court held that each
case must be reviewed on its merits, and that
“no hard and fast mathematical ratio can be
applicable to all cases without risking gross
injustice.”27 In approving the allocation, the
court noted that the case, a swimming pool
accident, would have been very difficult, that
the settlement fell far short of compensating
the child for his injuries, that the father had
agreed to finance the litigation and that the
state had been asked to share in the litigation
expenses, but refused to do so. The court con-

cluded that the father acted in good faith in
attempting to protect the state’s interest, and
upheld the allocation.28

In the case of Lone v. Esco Elevators, Inc.,29

the parties allocated 48 percent of the settle-
ment to the spouse. The Michigan Court of
Appeals upheld the settlement, noting only
that “courts and the Workmen’s Compensa-
tion Bureau should be alert to [the possibility
of disproportionate allocations to the spouse]
and take appropriate actions to prevent it.”30

In the early case of Brocker Manufacturing and
Supply Co., Inc. v. Mashburn,31 the Maryland
Court of Special Appeals upheld a settlement
in which 58 percent was allocated to the
spouse. The court summarily disposed of the
insurer’s claim that the allocation was dispro-
portionate, holding: “We know of no theory
of law, nor have we been referred to any by
appellants, that would justify this Court’s
authorizing appellants to conduct a ‘fishing
expedition’ into the circumstances surround-
ing Mrs. Mashburn’s individual settlement.”32

However, in the case of Tucker v. Clare
Brothers Limited,33 the Michigan Court of
Appeals ruled that a 75 percent allocation to
the spouse was an attempt “to circumvent the
[workers’ compensation] lien by arbitrarily
determining an allocation of the settlement,”
and remanded the case for an evidentiary
hearing.34 Nevertheless, the court concluded
by quoting Krause’s admonition that no spe-
cific ratio should be used to determine the
reasonableness of a spouse’s damages.35 In
Rains v. Kolberg Manufacturing Corp.,36 the
Colorado Court of Appeals was presented
with a settlement of a products liability case
in which the injured plaintiff dismissed his
claim against the third-party defendant and
the wife agreed to a $100,000 settlement
against the defendant.37 The workers’ com-
pensation insurer not surprisingly objected,
and the court, citing Blagg and other cases,
ruled that settlements that allocated a dispro-
portionate amount to the spouse must be
“carefully scrutinize[d] . . . to ensure that they
are entered to in good faith.”38 The court
found that the trial court had not performed
such an analysis, and remanded the case for
further proceedings. The court mandated that
the trial court should “examine the totality of
the circumstances, including, but not limited
to, the nature and extent of the claimed loss
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of consortium, the potential value of the dis-
missed claim, and the expectations and moti-
vations of the settling parties.”39

In the case of DeMeulenaere v. Transport
Insurance Company,40 the Wisconsin Court of
Appeals, after urging “trial courts to closely
scrutinize settlements of this nature which
appear to circumvent the effects of the distrib-
ution formula contained in [the Wisconsin
workers’ compensation lien statute],”
remanded a case where the trial court’s
approval of a 25 percent allocation to the
spouse did not state why it was a fair and rea-
sonable allocation.41 In the case of Page v.
Hibbard,42 the Illinois Supreme Court did
likewise, remanding a case where the trial
court’s approval of a 50 percent allocation to
the spouse did not explain why it was fair and
reasonable.43 Finally, in the case of Dearing v.
Perry,44 the plaintiffs attempted to allocate the
entire settlement to the spouse. In ruling
upon this matter, the trial court rejected that
allocation and reallocated 48 percent to the
spouse. Even though the Massachusetts Supe-
rior Court does not have this authority, the
Indiana appellate court’s reaction is quite rele-
vant for the purposes of this discussion. The
appeals court reversed the trial court, rejected
the allocation, and ruled that the entire settle-
ment was available to the insurer for the pur-
pose of recovering on its lien. It sharply criti-
cized the plaintiffs, noting that they
negotiated their settlement “behind [the
insurer’s] back,” and held that spouses and a
third party “cannot negotiate a settlement in
which the employer’s insurer is not a party
whereby a substantial portion of the total
amount is allocated to loss of consortium.”45

As in other cases, however, the court left “sub-
stantial” undefined.

What can be concluded from this? While
no state has imposed any hard and fast rule as
to what percentage of a settlement may be
fairly allocated to a spouse, and at least two
states, and perhaps Massachusetts per the
unpublished Henderson case, have ruled that
the converse exists, what is clear is that any
time that plaintiffs seek to allocate settlement
proceeds in such a way so as to deprive a lien-

holder of its right to recover all or part of its
lien, the plaintiffs’ counsel must be prepared
to submit a memorandum and detailed affi-
davits from both plaintiffs explaining how
and why the spouse is entitled to the alloca-
tion requested. Counsel may wish to seek an
evidentiary hearing if he/she thinks that it
may be a close call. Counsel should certainly
be prepared to address all of the factors set
forth in Rains, including, most importantly,
the expectations and motivations of the set-
tling parties. The plaintiffs should also submit
requests for findings of fact and rulings of law
or at the very least a detailed proposed order
so that the Appeals Court will have a good
record with which to uphold the allocation.
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CURRENT VOIR DIRE PRACTICES IN BODILY
INJURY ACTIONS
By Brian F. Mahoney

Interest in attorney-conducted voir dire is
growing among members of the plaintiff ’s
personal injury bar. This is fueled by con-

cerns about potential juror bias resulting from
widespread attacks on the existing tort system
from influences such as President Bush’s push
for a federal cap on non-economic damages in
medical negligence cases and years of negative
media coverage resonating from the “spilled
hot coffee case,” known to the public simply
as the McDonald’s case.  

Few of the public knows any of the facts of
the case, other than it involved McDonald’s, a
woman, hot coffee to go, a bad burn and a
“runaway judgment” for the plaintiff. Who
among our potential jurors know of the more
than 700 prior cases of serious coffee burns,
or that McDonald’s quality assurance man-
ager’s testimony that the coffee, at the temper-
ature at which it was served, was not fit for

human consumption because it would burn
the mouth and throat, or of the large remitti-
tur by the trial judge? 

Are these community attitudes and mis-
perceptions about extraneous issues creating
bias in our prospective jurors? Does exposure
to propaganda about a civil justice system run
amok cause prospective jurors to enter the
courtroom with preconceived opinions about
the validity of a plaintiff ’s claim? Certainly,
no matter what the cause of jurors’ attitudes
toward plaintiffs, jurors are now more cynical
of attorneys as a group. How can a potential
for bias be first detected, then eliminated, in
order to seat fair-minded jurors?

Rule 47(a) and General Laws chapter 234,
section 28 mandate limited judge-conducted
voir dire of prospective jurors and permit, but
do not require, attorney-conducted voir dire.
In fact, Chapter 234, Section 28 specifically
recognizes that attorney-conducted voir dire is
appropriate if it appears that a juror may be
biased due to “issues extraneous to the case,
including but not limited to, community atti-
tudes, possible exposure to potentially preju-
dicial material or possible preconceived opin-
ions toward the credibility of certain classes of
persons.”

How often is attorney-conducted voir dire
practiced in civil bodily injury cases in the
commonwealth? My informal survey of five
Superior Court trial judges and several mem-
bers of the trial bar reveals that attorney-con-
ducted voir dire is rarely conducted or even
requested.

The five judges who generously donated
their time to educate us, and who are referred
to in the following discussion, were unani-
mous that jurors do experience some degree
of cynicism or mistrust of trial lawyers.
Although Judge Paul Chernoff believes there
may be an initial mistrust of attorneys, he
feels it recedes as the trial progresses. 

Do we need attorney-conducted voir dire
to avoid biased jurors? Boston trial attorney
Leslie Lockard of Gaffin and Krattenmaker
represents health care providers in medical
negligence suits and employers in lawsuits
brought by employees. From the defense
standpoint, she sees no need for individual
voir dire by attorneys, but always submits
written questions, designed to ferret out bias,
for the trial judge to ask of the pool. She asks
the trial judge to ask basic fact questions
designed to elicit information not only about
what the prospective jurors’ experiences may
have been, but also those of their families or
friends.

Of the five Superior Court trial judges
who participated in my survey, three had
never been asked and two had seldom been
asked for individual voir dire questioning by
attorneys in bodily injury cases. Many receive
written questions from attorneys, but Judge
Thomas Billings reports he seldom receives
requests for questions in bodily injury cases
other than medical negligence cases.

Lowell trial attorney Kathleen O’Donnell,
president-elect of the Massachusetts Bar Asso-
ciation, routinely seeks attorney-conducted
voir dire by motion, citing studies from the
Association of Trial Lawyers of America’s Trial
magazine and attaching exhibits to her
motion, including a copy of Judge Patrick
Brady’s May 21, 2002, Lawyers Weekly article
entitled “Judges’ Tort Stats Show Defendants
Usually Win.”

However, many in the defense bar argue
that the good cases settle and only the “dogs,”
get tried. Lockard wins 90 percent of her
medical negligence defenses. Meritorious
medical malpractice cases, she states, “can and
do settle.”

How do the judges surveyed view attor-
ney-conducted voir dire? The five trial judges’
responses clearly indicate that if your case has

Brian Mahoney of Canton has been a trial
attorney for 21 years. His practice concentrates
in bodily injury and medical negligence actions. 
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a unique situation, that perhaps sets it aside
from other matters, they will consider asking
questions in addition to those required by
statute, if they are particularly suited to the
case at bar. 

Judge Carol Ball might consider attorney-
conducted voir dire if it could be conducted
“in a time-efficient manner, to ensure a fair
contest with unbiased jurors, but not for
counsel to seek an advantage.” Time and
resources are cited as one potential reason not
to allow attorney-conducted voir dire. Among
other concerns regarding voir dire, Ball cites
the shortage of jurors, especially in certain
counties at certain times of the year (e.g., Suf-
folk just after Labor Day) when the demand
for civil and criminal juries is huge. Judges
also express concern that parties may not be
heard because of a shortage of jurors, which
may cost them thousands of dollars to come
back, especially if both sides have expert wit-
nesses. Although we as trial lawyers cannot
always control when our cases will be tried, if
peak times can be avoided, more leeway with
voir dire might be granted.

In conducting voir dire, Billings seeks to
learn how to identify bias, other barriers to
objectivity in a particular case and any juror
who does not believe in our civil justice sys-
tem, while trying to remain consistent with
the goals of efficient trials and respect for
juror time and privacy. Billings tries to
develop questions to flush out venire persons
with those problems.  However, it is not easy
to flush out bias. Some believe only lawyers
can elicit informative responses, that prospec-
tive jurors will just go with the flow to avoid
being different or singled out when asked
questions panelwide by the judge.

Braintree medical negligence attorney
Frank Riccio, a former practicing dentist who
lectures on oral surgery at Harvard, partici-
pated in a voir dire with individual question-
ing of each juror in federal court, conducted
by trial judge Nancy Gertner, himself and two
defense counsel. The procedure took about
one hour, with about five minutes spent on
each panel member. Individual voir dire was
very helpful, according to Riccio, because a
woman revealed that her husband was once
sued in a frivolous case. She was excused, but
Riccio and the others felt she wouldn’t have
been excused for bias had only the generic

questions been asked of the entire panel.
When the generic questions were asked, this
woman did not disclose her husband’s litiga-
tion woes. If individual voir dire had not been
conducted, this potential juror’s bias would
never have been revealed.

What kinds of questions would likely be
allowed? Would it be permissible and benefi-
cial to ask, “Do you think awards in personal
injury cases have been too high?” or “Do you
believe these cases are often frivolous?” Would
even asking those types of questions put bad
thoughts into prospective jurors’ minds?

I asked several trial judges about asking a
potential jury pool the following question:
“How do you feel about people who sue oth-
ers for money damages?” None of the five
judges would ask that question as posed.

Billings did, for a while, ask the following
questions routinely in tort cases:

A. Do you have any objection, philosophical
or otherwise, to a system in which jurors
are asked to award money damages to a
person who has been injured by another
person’s negligence?

B. Do you have any objection, philosophical
or otherwise, to a system in which an
injured person may not recover damages
against another person unless she proves,
more probably than not, that the other
person was negligent and that her injuries
were caused by the other person’s negli-
gence?

The response rate was so low that he has
all but stopped.

Judge Janet Sanders opined that an effec-
tive question in all bodily injury cases is,
“Have you ever made a claim (or yourself had
a claim against you) seeking money damages
for personal injuries?” 

Chernoff asks prospective jurors if they or
their families have had any experience with
the particular type of injury allegedly suffered
by the plaintiff. 

Judge Peter Lauriat concurs with asking
case specific questions, but none too broad as,
“Have you ever been in a car accident?” Lau-
riat would like to see a pilot program on voir
dire.

The more streamlined the questions, the
more likely Sanders is to allow questions sub-
mitted to her by counsel, in order achieve the

goal of seating an unbiased jury. Avoid repeti-
tion, she stresses. Billings wants to ask ques-
tions which elicit a “Yes” or “No” answer,
which may then lead to an inquiry at sidebar
in which more open-ended questions might
be asked by him.

Semantics matter. Boston trial attorney
Kenneth Kolpan, who represents victims of
closed head injuries, illustrated for me the
importance of the wording of questions. 

“More than 10 years ago,” Kolpan said, “I
tried a motor vehicle bodily injury case in Fall
River, where my minor plaintiff sued two
tortfeasors, including her mother, who was
driving the vehicle. The judge asked the jury
pool whether anyone was biased or could not
be fair (or words to that effect) where a minor
was suing a parent. No hands went up. The
judge then asked the same pool a question we
proposed, ‘Is there any one who feels it is
wrong for a child to sue a parent?’ Many
hands went up and the judge questioned each
prospective juror in chambers. Many of those
questioned indicated bias against the minor
plaintiff.” 

Whatever the questions asked, trial coun-
sel must be prepared to ask follow-up ques-
tions.  All trial judges who offered input, indi-
cated immediate questioning at side bar
would follow up any answer indicating a pos-
sible problem, with many of them indicating
follow-up questioning by attorneys would be
allowed at sidebar. Ball would allow attorneys
follow-up questions at side bar noting that
she would simply not require a panel member
to answer a question she deemed improper. 

Counsel should be careful with follow up
questions, after all this person may become
one of your jurors. If a judge does not permit
one of your questions might that panel mem-
ber now see you as attempting to pry into his
personal affairs?

Trial judges, as well as trial lawyers, are
new at voir dire, so it remains a learning expe-
rience for all of us. All of the judges surveyed
find merit in questioning jurors about poten-
tial bias. We as trial lawyers need to educate
ourselves about voir dire and ask for it where
appropriate.  

There are numerous resources available to
help trial lawyers educate themselves about
the importance of voir dire and local practice.
Read what new judges read when taking the
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bench, and upon which many trial judges
rely: Massachusetts Jury Trial Bench Book by
Judge Peter Lauriat, published by the
Flaschner Institute.  

Attorney Stephen J. Lipman’s article in the
MBA Civil Litigation Section Review, Spring
2002, “Voir Dire Enlightens Jurors About
Unconscious Bias,” is informative, as are the
Massachusetts Academy of Trial Attorneys
materials from two seminars: “Overcoming
Jury Bias,” April 2003, and “How to Conduct
a Meaningful and Effective Voir Dire,” Janu-
ary 2003 (where we learned individual voir
dire by attorneys is an integral practice in
Rhode Island).

In his article, “Individual Voir Dire,”
MATA Journal, Summer 2003, Judge Ray-
mond Brassard discusses two important
issues: First, it is his experience that jurors
often disclose something of importance only
in individual voir dire. Second, in his experi-
ence, attorneys do not take him up on his
offer to ask questions of individual jurors.

Washington D.C. Superior Court Justice
Gregory Mize’s thorough analysis of his expe-
rience in criminal cases in “On Better Jury
Selection: Spotting UFO Jurors Before They
Enter the Jury,” 36 Court Review 10 (1999),
led him to believe that citizens who do not
respond to poolwide questions should be
individually questioned. In 90 percent of the

criminal cases on which he sat while main-
taining records, he estimated that just fewer
than one in five of “silent prospective jurors,”
when individually questioned, revealed
responses leading to one, and as many as four,
being struck for cause.

What should you do if you believe your
case warrants individual, attorney-conducted
voir dire?

1. Review the questions that most, if not all,
Massachusetts trial judges ask by reading
the Massachusetts Jury Trial Bench Book,
particularly the panel questions proposed
by Lauriat. 

2. Develop a case-specific list of questions
you want to ask. 

3. Ask for individual voir dire and, alterna-
tively, for the trial judge to ask your ques-
tions.

4. Use focus groups to identify specific bias
issues germane to your case for follow up
in voir dire. It is not the quantity, but the
quality of proposed questions. Even if it is
just one question, one is better than none,
as it is knowledge of a potential for bias we
seek to disqualify a biased juror who
would prevent us from having “a fair race.”

5. Ask the judge if you can ask questions of a
potential juror who indicated some issue
exists in response to panelwide questions.
Judges who allow this feel comfortable
that they can easily exclude any question
they deem improper. Don’t overreach and
get “shot down” by the judge in front of a
panel member at side bar.

As a trial lawyer for 21 years, with exten-
sive civil litigation experience, it appears to
me that voir dire is absolutely necessary for
personal injury litigants to obtain a fair jury
trial. Not only does the public have precon-
ceived notions about personal injuries claims,
those notions are often based upon inaccurate
or incomplete information. My own clients
believe all too often that it is easy to obtain
adequate, if not excessive compensation,
when the opposite is and has been true in the
commonwealth for as long as I have been
practicing. 

It is important for trial counsel to think
about, learn about and ask for voir dire.
With the public’s declining opinions of
lawyers in general and negative attitudes
toward personal injury claimants, it is essen-
tial for plaintiffs’ attorneys to seek more voir
dire from trial judges. It is the only way to
get a fair contest, and if we do not ask, we
will not get it.
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IS ADULTERY STILL A CRIME AFTER LAWRENCE?
By David M. Lieber

R ecent news that the Virginia divorce
bar was in turmoil over the criminal
conviction of attorney John R. Bushey

Jr. for adultery1 was probably greeted more with
bemusement than concern by most Massachu-
setts lawyers, even those harboring guilty con-
sciences. Before dismissing this as merely
another difference between the conservative
South and the liberal Northeast, Bushey’s Mass-
achusetts counterparts might do well to reflect
that while he was convicted of a misdemeanor
carrying a maximum fine of $250, unfaithful
spouses in Massachusetts face — at least theo-
retically — up to three years in prison.

Despite a reputation for political liberalism,
the commonwealth’s Puritan heritage is still
reflected, to an extent probably little appreci-
ated even by most lawyers, in its criminal code.
The list of  “Crimes Against Chastity, Morality,
Decency and Good Order” set forth in Massa-

chusetts General Laws chapter 272 is compre-
hensive, and ranges from the grave (Section 3
prohibits drugging a person for sexual inter-
course) to the obscure (Section 25 prohibits
taverns from having curtained booths that hide
customers from view). As standards of public
morality have evolved, a number of these
crimes have run afoul of various constitutional
provisions — most famously in Eisenstadt v.
Baird,2 where the U.S. Supreme Court invali-
dated Section 21’s prohibition on the distribu-
tion of contraceptives to unmarried persons.

Debate over the continuing viability of
morals crimes in general, and crimes involving
sexual conduct particularly, has intensified in
the wake of the U.S. Supreme Court’s decision
in Lawrence v. Texas,3 the reasoning of which —
its dissenters claim — potentially invalidates
state laws against “bigamy, same-sex marriage,
adult incest, prostitution, masturbation, adul-
tery, fornication, bestiality, and obscenity.”4

Other than same-sex marriage, each of these is
regulated by the criminal law in Massachusetts.5

Which of these laws survives Lawrence? The
answer, veteran Supreme Court watchers know,
is: Nobody can possibly predict. But asking the
question, particularly with regard to the crimi-
nal prohibition of adultery, shows that the
scope of Lawrence depends crucially on which
of two potentially competing threads of the
decision the Court chooses to emphasize. While
Lawrence implies that criminal regulation of
private sexual conduct is impermissible where
the effect is to impair the freedom to form
exclusive intimate relationships, is such regula-
tion permissible where the effect is to promote
such intimate relationships? In other words, can
the state limit the sexual freedom of married
persons in order to protect their marriages?

The crime of adultery in 
Massachusetts

Chapter 272, Section 14 provides that:

A married person who has sexual inter-

course with a person not his spouse or an
unmarried person who has sexual inter-
course with a married person shall be
guilty of adultery and shall be punished
by imprisonment in the state prison for
not more than three years or in jail for
not more than two years or by a fine of
not more than five hundred dollars.

Although the Supreme Judicial Court has
noted that the statute has “fallen into a very
comprehensive desuetude,”6 it cannot be dis-
missed as a mere anachronism. 

The most recent successful prosecution for
adultery in Massachusetts is no more than 20
years old. In Commonwealth v. Stowell, the SJC
reviewed the case of a married woman who was
discovered in flagrante delicto in a parked van
with a man admittedly not her husband.7 Both
she and the man were convicted of adultery fol-
lowing a bench trial and paid fines of $50.
Defendant appealed to a jury session of the Dis-
trict Court, which reported three questions
regarding the constitutionality of the prosecu-
tion to the SJC. The court held that the adul-
tery statute did not violate the federal constitu-
tional guarantee of privacy, either facially or as
applied, and that the statute “may be applied to
consensual acts between adults in private.”8

The Stowell court rejected defendant’s con-
tention that the guarantee of freedom “from
unwarranted governmental intrusion into mat-
ters . . . fundamentally affecting a person,”
announced in Eisenstadt prohibited the punish-
ment of private, consensual adultery.9 The court
noted that, while the Supreme Court had never
“definitively answered the difficult question
whether and to what extent the Constitution
prohibits state statutes regulating private con-
sensual sexual behavior among adults,” only
those rights that are fundamental are protected
by due process.10 Since even private, consensual
adultery was not a fundamental right in the
court’s view, the statute was not incompatible
with the privacy rights guaranteed by the fed-
eral Constitution.11 Shortly thereafter, the

David M. Lieber is an Assistant Attorney Gen-
eral in the Appellate Division of the Massachusetts
Attorney General's Office. This note represents the
opinions and legal conclusions of its author, and
not necessarily those of the Office of the Attorney
General.
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United States Supreme Court essentially agreed,
holding that “the proposition that any kind of
private sexual conduct between consenting
adults is constitutionally insulated from state
proscription is unsupportable . . . .”12

Lawrence v. Texas
At first glance, Lawrence (which explicitly

overrules Bowers) seems fatal to Stowell and to
the criminal prohibition of adultery, at least to
the extent that it is private and consensual. The
Lawrence Court declines to address the chal-
lenge to a Texas homosexual sodomy law as an
equal protection violation, instead framing the
issue as a question of sexual privacy: “We con-
clude that this case should be resolved by deter-
mining whether the petitioners were free as
adults to engage in the private conduct in the
exercise of their liberty under the Due Process
Clause of the Fourteenth Amendment to the
Constitution.”13 Deciding that the Due Process
Clause does provide such protection, the Court
confirms its focus on the private and consensual
nature of the conduct Texas sought to prohibit:

The present case does not involve
minors. It does not involve persons who
might be injured or coerced or who are
situated in relationships where consent
might not easily be refused. It does not
involve public conduct or prostitution. . .
. The case does involve two adults who,
with full and mutual consent from each
other, engaged in sexual practices com-
mon to a homosexual lifestyle. The peti-
tioners are entitled to respect for their pri-
vate lives. The State cannot demean their
existence or control their destiny by mak-
ing their private sexual conduct a crime.14

As this passage suggests, Lawrence could be
read to hold that “The State cannot . . . mak[e]
. . . private sexual conduct a crime.” But the
Court has left itself more room for maneuver
than this categorical language implies. As the
dissent points out at some length, the Court
does not explicitly hold that the freedom to
engage in private sexual activity is a fundamen-
tal right.15 Instead, the Court unambiguously
overrules only that portion of Bowers holding
the prohibition of homosexual sodomy is ratio-
nally related to a legitimate state interest: “The
Texas statute furthers no legitimate state interest

which can justify its intrusion into the personal
and private life of the individual.”16

Thus, while the Court rests its holding on
Due Process rather than Equal Protection
grounds, its analysis is clearly informed by a
judgment that there is no legitimate govern-
mental interest in prohibiting homosexual per-
sons from forming the kind of intimate rela-
tionships heterosexuals are permitted: “When
sexuality finds overt expression in intimate con-
duct with another person, the conduct can be
but one element in a personal bond that is
more enduring. The liberty protected by the
Constitution allows homosexual persons the
right to make this choice.”17 The Lawrence
Court, perhaps crucially, sees the right to
engage in private sexual behavior in this context
as supporting, indeed being fundamentally
inseparable from, the right to form lasting inti-
mate relationships.

Adultery, as the Stowell court recognized,
presents the opposite situation. In what is surely
one of its least controversial holdings, the SJC
took judicial notice that “the act of adultery fre-
quently has a destructive impact on the marital
relationship . . . .”18 To say that threats to mar-
riage are a particular concern of the Supreme
Court’s fundamental rights jurisprudence
understates the matter substantially — marriage
is practically the Court’s Platonic ideal of what
an intimate relationship is. The seminal case in
constitutional privacy law, Griswold v. Connecti-
cut,19 is grounded in the “sacred precincts of the
marital bedroom,” and (in perhaps the highest
imaginable praise from the Warren Court)
implies that marriage might be more important
than the Bill of Rights: “We deal with a right of
privacy older than the Bill of Rights — older
than our political parties, older than our school
system. Marriage is a coming together for better
or for worse, hopefully enduring, and intimate
to the degree of being sacred.” In Loving v. Vir-
ginia,20 the Court credited marriage as “funda-
mental to our very existence and survival.”

Because the Supreme Court treats marriage
as a relationship of nearly unassailable signifi-
cance, it is difficult to see how the Court could
disagree with Stowell’s conclusion that “the State
has a legitimate interest in prohibiting conduct
which may threaten that institution.”21 No
other criminal prohibition on sexual behavior is
more explicitly designed to protect marital rela-
tionships than the prohibition of adultery.

Indeed, the Supreme Court has described adul-
tery as “an offense against the marriage relation
. . . .”22 Thus, if the Court applies traditional
rational basis review to these cases, it would
seem that the criminal prohibition of adultery
would survive.

But this kind of deferential review is difficult
to square with the implication of Lawrence that
criminalizing citizens’ private sexual conduct
can sometimes amount to “demean[ing] their
existence or control[ling] their destiny . . . .”
More likely, the Court would have to find some
way to balance the right to sexual freedom
against the right to form lasting intimate rela-
tions through marriage. This is not a task to
which the Court’s current privacy jurisprudence
is well suited. If the liberty to control one’s sex-
ual destiny also has the effect of disturbing the
“sacred precincts of the marital bedroom,” the
Court’s current precedents simply offer no clue
as to how this conflict can be resolved.

While the validity of Massachusetts’ crimi-
nal prohibition against adultery may be more
likely to vex Con. Law students than SJC jus-
tices for the foreseeable future, it is apparent
that the question deserves serious thought, if
only because it concretely presents a dilemma
that lies at the center of the Supreme Court’s
constitutional privacy doctrine. And of course,
as Mr. Bushey of Virginia now appreciates, you
never know when a seemingly theoretical prob-
lem can turn out to be surprisingly real.
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Introduction
In 1998, the Massachusetts Appeals Court

issued its opinion in Commonwealth v
Arriaga,1 a criminal appeal involving a claim
of double jeopardy. The court undertook an
extensive look into the history and develop-
ment of double jeopardy law in the common-
wealth.  In dicta, the court purported to
reach a tentative conclusion that the protec-
tion afforded by the prohibition against dou-
ble jeopardy varied according to the proce-
dural nature of the prosecution.  That is to
say, that the application of double jeopardy
principles differed according to whether the
charges were brought in a single proceeding,
as opposed to successive prosecutions. 

It is suggested herein that the Arriaga
dicta relative to successive prosecutions was
erroneous. Since its opinion, the court has
addressed several criminal appeals involving
double jeopardy challenges, and the court has
cited to the Arriaga opinion many times. The
citations to Arriaga vary, however, as to
whether it stands for the existence of a bifur-
cated rule or a single rule. Consequently,
since its decision in Arriaga, the Appeals
Court has varied in its application of double

7. Stowell, 389 Mass. at 172. 

8. Id. at 176.

9. Id. at 173.  

10. Id. at 174.  

11. Id. at 175.  

12. Bowers v. Hardwick, 478 U.S. 186, 191

(1986).

13. Lawrence, 123 S. Ct. at 2476.  

14. Id. at 2484.

15. Id. at 2488-95 (Scalia, J., dissenting).  

16. Id. at 2484.

17. Id. at 2478.

18. Stowell, 389 Mass. at 175.

19. 381 U.S. 479, 486 (1965).

20. 388 U.S. 1, 11 (1967).

21. Stowell, 389 Mass. at 175.  

22. S. Sur. Co. v. Oklahoma, 241 U.S. 582,
586 (1916).

DOUBLE JEOPARDY DOUBLE: HAS THE APPEALS
COURT QUIETLY ADDED A SECOND TEST TO
DOUBLE JEOPARDY ANALYSIS?
By John P. Puleo and Toby M. Jesson
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jeopardy principles to the facts of the cases
that come before it, and thus the law has
grown more uncertain. 

This article will first discuss the state of
the law of double jeopardy before Arriaga.
Then it will examine the Arriaga opinion
itself. Finally, the article will describe the legal
landscape in the commonwealth in the after-
math of Arriaga, where we are left to wonder
whether there are two rules of double jeop-
ardy enforced in Massachusetts or just one.

The law of double jeopardy 
The Double Jeopardy Clause is located

within a long list of criminal safeguards con-
tained in the Fifth Amendment to the United
States Constitution and reads as follows:
“…nor shall any person be subject for the
same offense to be twice put in jeopardy of life
and limb.”2 The clause enunciates the simple
and fundamentally fair principle that an indi-
vidual should not be punished twice for one
individual wrong. There is no such language
in this commonwealth’s Declaration of Rights,
but Massachusetts case law has indicated that
this protection is embraced within Massachu-
setts common law and the state constitution’s
due process of law provisions.3 The law of
double jeopardy in Massachusetts has histori-
cally been viewed as commensurate with fed-
eral law.4

The United States Supreme Court has held
that the clause protects against three separate
evils: (1) a second prosecution for the same
offenses after acquittal; (2) a second prosecu-
tion for the same offense after conviction; and
(3) multiple punishments for the same
offense.5 Any meaningful application of these
protections requires an understanding of the
phrase “same offense.” If two offenses are not
the “same,” then double jeopardy is not impli-
cated. Likewise, if a person commits more
than one offense, of course that person can be
tried and punished for each separate offense
without violating double jeopardy.6

The legislature has broad power to define
crimes and to create punishments for those
crimes.7 There are, of course, limits to this leg-
islative power. For example, the legislature
cannot criminalize speech that is protected by
the First Amendment or require punishment
that is cruel or unusual in violation of the
Eighth Amendment. In the context of double

jeopardy, however, the limitation on this leg-
islative power is concerned with multiple pros-
ecutions or punishments for the “same
offense.” If offenses are not the “same,” then
double jeopardy is not implicated.

Deciding whether offenses are the “same”
or not, at least for purposes of double jeop-
ardy, is not always as straightforward as one
might think. Since the legislature is the branch
of government that defines crimes, the first
recourse is to look to the language of the
statute that creates the offense in question.
Oftentimes the legislative intent to create sepa-
rate and distinct offenses is apparent from the
plain language of the statute. When such is the
case, the offenses are not the “same” and dou-
ble jeopardy is not implicated. When the leg-
islative intent is not clear, then rules of statu-
tory interpretation must be employed in order
to discern and effectuate the legislative intent.

Due to the large number of criminal
offenses defined by the legislature, and their
overlapping nature in both elements and pol-
icy objectives, oftentimes a single act by an
individual may constitute a violation of more
than one criminal statute. The common law in
Massachusetts long ago recognized the poten-
tial inequity in allowing multiple prosecution
and punishment for these overlapping or
inclusive offenses for what amounted to essen-
tially one criminal wrong. It was presumed
that in certain of these circumstances the legis-
lature may not have intended multiple prose-
cutions and punishments to stem from a single
criminal act. 

The common law sought to give effect to
this presumed legislative intent in the context
of double jeopardy clause analysis in what
became known as the Morey rule, derived from
Commonwealth v. Morey.8 The rule is utilized
to determine whether two offenses are the
“same” for purposes of double jeopardy analy-
sis. The rule states that as long as each offense
requires proof of an element that the other
does not, the offenses are not the “same” for
double jeopardy purposes.9 A familiar example
is seen in a prosecution for assault and battery
by means of a dangerous weapon and armed
assault with intent to murder. Because assault
and battery by means of a dangerous weapon
requires proof of a battery, and armed assault
with intent to murder does not, and armed
assault with intent to murder requires proof of

intent to murder, and assault and battery by
means of a dangerous weapon does not, then
the offenses are not the “same” for purposes of
double jeopardy. Thus, a single act may consti-
tute two separate punishable offenses, neither
of which is “the same” as the other.10

The Morey rule is a rule of statutory con-
struction, to be applied only where the legisla-
ture’s intent as to multiple prosecutions and
punishments is not clear.11 A case illustrating
the situation in which the legislative intent to
create a separate offense is clear is Common-
wealth v. Alvarez.12 In Alvarez, the defendant
was charged and convicted of possessing
cocaine with intent to distribute, in violation
of Massachusetts General Laws chapter 94C,
section 32A, and of possessing cocaine with
intent to distribute in a school zone, in viola-
tion of General Laws chapter 94C, section
32J, better known as the “school zone” statute.
Upon conviction, the school zone statute
expressly requires a mandatory minimum term
of imprisonment of not less than two years, to
be served from and after the sentence on the
underlying offense. The defendant argued that
the lower court’s imposition of multiple pun-
ishments for offenses rising out of a single act
violated his right not to be punished twice for
the “same offense,” an argument rooted in the
defendant’s application of the Morey rule to his
charged offenses.13

The Supreme Judicial Court disagreed,
noting that the Morey rule is merely a princi-
ple of statutory construction, the application
of which is unnecessary where legislative
intent is clear.14 The court held that in this
instance the legislature had made it clear that
it intended multiple punishments because it
had expressly required that any sentence
imposed on the school zone offense must
begin from and after the sentence imposed on
the underlying drug offense.15 Since the legis-
lature had clearly stated its intention to pun-
ish separately the two offenses, there was no
need to resort to the Morey test to determine
whether the offenses are the “same.”16

An additional aspect of Alvarez worth
noting is the language of the opinion that
appears to limit the dual prosecution and
successive punishment of a defendant under
this particular “school zone” statute to situa-
tions where the offenses are tried in a single
proceeding.17 Indeed, the facts of Alvarez, as
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well as the facts of the cases on which it
relies, speak to a scenario in which all
offenses are tried in a single proceeding. For a
variety of reasons, including judicial econ-
omy, prosecutorial efficiency and fairness to
the defendant, a single criminal proceeding is
representative of the normal manner in
which multiple charges are brought. How-
ever, the double jeopardy clause does not
require, either expressly or implicitly, that all
charges be brought in a single proceeding or
trial. Such a requirement, sometimes referred
to as a “same transaction” or “same-conduct”
test, was briefly adopted at the federal level
by the United States Supreme Court in Grady
v. Corbin.18 This type of double jeopardy
analysis, however, was never expressly
adopted by the Supreme Judicial Court. This
interpretation was short lived at the federal
level, as the United States Supreme Court
quickly reverted back to the pure elements-
based approach, embodied in Morey, within
three years of adopting the same transaction
test.19 The Court held that the “same transac-
tion” test was not only wrong in principle,
but also unstable in application.20 Thus, the
Morey elements test remained the recognized
test of double jeopardy in the absence of
clearly expressed legislative intent.

Commonwealth v. Arriaga 
In 1998, the Appeals Court decided the

Arriaga case. The facts and the holding in
Arriaga are straightforward, and one wonders
why the Appeals Court even chose to publish
the opinion. During an altercation in a shared
apartment, the defendant attacked the victim,
his wife, with a screwdriver.21 He entered
guilty pleas to indictments charging assault
and battery by means of a dangerous weapon
and armed assault with intent to murder, and
was sentenced to imprisonment on the assault
and battery by means of a dangerous weapon
and probation on the armed assault with
intent to murder, to commence from and after
his release from imprisonment.22 The defen-
dant served his full prison sentence, and dur-
ing his ensuing probationary term he violated
the terms of his probation.23 The defendant
was found guilty of the probation violation
and was then sentenced to prison on the
assault with intent to murder charge.24 The

defendant then appealed, claiming that his
consecutive sentences for the two convictions
constituted unlawful duplicative punishment
under both state and federal double jeopardy
principles.25

The Appeals Court held that the consecu-
tive punishments for the offenses of armed
assault with the intent to murder and assault
and battery by means of a dangerous weapon
did not violate double jeopardy principles at
either the state or federal level.26 This result
was easily reached applying the Morey test, as
the two offenses each have mutually exclusive
elements.  What is noteworthy, however, was
the Appeals Court’s decision to launch into
extended dicta, purporting to review and
analyze the history and development of dou-
ble jeopardy law.27 Of particular interest was
the following assertion:

We are aware that our analysis leads to
the conclusion that Massachusetts
today enforces precisely the same dou-
ble jeopardy rule as that adopted by the
United States Supreme Court in Grady
– i.e., a potentially conduct-based
examination in instances of successive
prosecution, but an elements-based
approach in the context of multiple
punishments imposed at a single trial –
a position that was repudiated later by
the Supreme Court in United States v.
Dixon, 509 U.S. at 704.  However,
Crocker points to that outcome.
Indeed, as noted, that decision
expressly adverts to the creation of a
bifurcated rule, which applies different
standards to instances of multiple pun-
ishments at a single trial versus succes-
sive prosecutions. See Commonwealth v
Crocker, 384 Mass. at 359 n. 7.28

Thus, the Arriaga court stated it was com-
pelled to acknowledge a bifurcated rule of
double jeopardy in Massachusetts due to the
creation of such bifurcation in footnote seven
of Crocker.  The problem is that footnote
seven of Crocker expressly does not create such
a bifurcated rule.  The full text of footnote
seven of Crocker reads as follows:

We do not address cases of successive
prosecution for offenses arising from

one criminal transaction. Determining
whether such cases involve reprosecu-
tion for the “same offense” may require
consideration of the actual facts devel-
oped at trial in support of the charge
tried first, as different problems are pre-
sented when multiple prosecutions are
involved.29

The Crocker decision, then, did not address
cases of successive prosecution, as indeed
there was no occasion for the Supreme Judi-
cial Court to do so in that case, the facts there
involving a single trial for both larceny over
$100 and uttering a forged check. The fact
that the Supreme Judicial Court in Crocker
was itself pondering the issue of whether suc-
cessive prosecutions may require a different
rule is itself peculiar, as that court had a mere
three years earlier confronted that very ques-
tion and rejected the notion, finding the
Morey-based elements test to be the rule
whether the prosecutions be single or succes-
sive. See Commonwealth v Cepulonis.30

Thus, footnote seven of Crocker is itself
nothing more than dictum by the Supreme
Judicial Court. The Arriaga opinion’s citation
to, and purported reliance on, footnote seven
of Crocker is itself dictum by the Appeals
Court. Dicta, by definition, are a court’s idle
thoughts on a matter not properly before it,
and can be at times enlightening, perhaps
providing guidance on a court’s future direc-
tion in an otherwise unsettled question of
law. But what of dicta that improperly cites
prior law? And what becomes of established
precedent when the prior law, improperly
cited, is itself erroneous dicta? These are the
questions left in the wake of the Arriaga deci-
sion.

Appeals Court cases since
Arriaga

Subsequent Appeals Court panels have
cited often and at times indiscriminately the
Arriaga opinion, including, specifically, the
above-quoted excerpt. Some panels merely
cite Arriaga for the unremarkable proposition
that the Morey-based elements test remains
the law of double jeopardy in Massachu-
setts.31 Others cite to it as authority for a
bifurcated system of double jeopardy law in



Criminal Justice

1 9Massachusetts  Bar  Inst ituteSect ion Review Vol.  6   No.  2     2004

the commonwealth.32 Still other panels have
cited Arriaga in support of the proposition
that Morey guides the double jeopardy analy-
sis in single-proceeding scenarios only, yet
leave open the possible existence of an alter-
native conduct-based standard in successive-
prosecution settings.33 A review of some of
these decisions reveals the current state of
apparent uncertainty of double jeopardy law
in the commonwealth.

In Commonwealth v. Smith,34 a case
involving a single prosecution for carjacking,
unarmed robbery of a victim over 65 years of
age and kidnapping, the court applied the
appropriate Morey rule and cited Crocker and
Arriaga as supporting authority, but used lan-
guage that conditioned its application on a
single prosecution.35 In Commonwealth v.
Katsirubis,36 a case involving a single prosecu-
tion for forgery, uttering and knowingly sub-
mitting false nomination papers, the court
again applied the traditional Morey rule, but
this time cited Arriaga for the proposition
that “Crocker dictates the outcome, i.e., a
conduct-based standard in instances of suc-
cessive prosecution, but an elements-based
approach in the context of multiple punish-
ments imposed at a single trial.”37 In Com-
monwealth v. Williams,38 a case involving a
single prosecution for assault and battery by
means of a dangerous weapon and assault
with intent to kill, the court was able to dis-
pose of the defendant’s double jeopardy
claim, without discussion, in one sentence.39

This brevity is particularly remarkable when
one considers that these charges are nearly
identical to the charges in the Arriaga case
itself.  

A particularly interesting decision is that
of Commonwealth v. Gaskins,40 a case involv-
ing a single prosecution for possession of a
firearm under General Laws chapter 269, sec-
tion 10(a), and possession of ammunition
under General Laws chapter 269, section
10(h). The Appeals Court noted that the
plain language of Section 10(h) of the statute
makes clear, “A violation of this subsection
shall not be considered a lesser included
offense to a violation of subsection (a).”41

This is an example of clear legislative intent,
previously discussed in Alvarez, the case in
which the Supreme Judicial Court upheld
consecutive sentences for a drug violation in

a school zone. The Appeals Court in Gaskins
likewise noted, “Where there is specific
authorization for cumulative punishments,
there is no prohibition against duplicative
convictions,” citing Alvarez.42 Notwithstand-
ing such clear legislative intent to create two
separate “offenses,” the Appeals Court in
Gaskins nevertheless applied the traditional
Morey elements test to uphold both convic-
tions.43 The court even stated in its opinion,
“The legislative provision, however, is not the
basis of our decision; we rely on the princi-
ples expressed in Arriaga, following the ele-
ments based rule of Morey.”44 Thus, the
Appeals Court (1) ignored a clear expression
of legislative intent; (2) cited but ignored the
controlling language of the Supreme Judicial
Court in Alvarez; and (3) applied a rule of
statutory construction (Morey) to give effect
to presumed legislative intent.45

Another interesting citation to Arriaga
occurred in Commonwealth v Bennett,46 a case
involving successive prosecutions for assault
and battery by means of a dangerous weapon
and operating to endanger. In Bennett,
despite the successive prosecutions, the court
nevertheless applied Morey, but questioned
whether Crocker and Arriaga required a dif-
ferent result under common law.47 The court
further noted, “recent decisions of the
Supreme Judicial Court fortify our view that
the distinction would not change the result,”
but acknowledged, as had Arriaga, that “such
questions are for the Supreme Judicial Court
to resolve.”48

Perhaps the most interesting case of
recent vintage from the Appeals Court to
reflect the current state of misunderstanding
of double jeopardy law is Commonwealth v.
Howze,49 a case involving a single prosecu-
tion for indecent assault and battery on a
child and statutory rape. This case, like
many from the Appeals Court recently,
involved the oftentimes difficult analysis of
whether the defendant’s criminal behavior
constituted discrete criminal acts.50 Along
the way, however, the court advanced the
current state of confusion surrounding dou-
ble jeopardy law in several areas. First, the
court misstated the famous language from
North Carolina v. Pearce regarding the three
protections afforded by the double jeopardy
clause, attempting to broaden that language

to include protections against not just the
“same offense” but rather the “same or a
related offenses.”51 The cited language simply
does not appear in North Carolina v. Pearce52

or in Luk v. Commonwealth, the Massachu-
setts case specifically cited by the Appeals
Court.  Second, the court in Howze also sug-
gested that the third protection, i.e., the pro-
tection against successive punishments for
the same offense, is “subject to legislative
override.”53 It is submitted that a protection
explicitly listed in the United States Consti-
tution cannot be “subject to legislative over-
ride.” 

As discussed previously, when the legisla-
ture explicitly articulates its intent to create
separate offenses, the offenses, by definition,
are not the “same” for purposes of double
jeopardy. This is the notion the Supreme
Judicial Court understood and correctly
applied in Alvarez. It also is the same notion
the Appeals Court ignored in Bennett. Third,
the court in Howze stated, “Indeed, the court
in Crocker expressly overruled any prior deci-
sions to the extent that they suggested that it
was ever necessary to look beyond an ele-
ments-based standard in determining
whether multiple punishments were permissi-
ble in the case of noncognate crimes,” citing
Crocker and Arriaga.54 It is fascinating to
observe, however, that this is not what
Arriaga in fact held.

Finally, the most recent Appeals Court
decision in this area is Commonwealth v
Jones,55 a case involving a single prosecution
for burning a motor vehicle and burning
insured property with intent to defraud. The
court, citing to Arriaga, applied the elements
test, after noting that Crocker had rejected the
same evidence test in favor of a strict ele-
ments-based approach.56 The court stated,
“Since Crocker, this has been the consistent
law of the Commonwealth.”57 In light of the
discussion above, at least as far as Appeals
Court decisions are concerned, such a claim
appears debatable.

Conclusion
The Appeals Court can claim the law has

been consistent since Crocker, and that may
be the case as far as the Supreme Judicial
Court is concerned. However, the Appeals
Court cases reviewed above hardly bear this
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out. There remain sufficient bases for practi-
tioners to continue to wonder whether the
Massachusetts Appeals Court has indeed
pulled a double jeopardy double.
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The president of the Massachusetts Bar
Association stated it most aptly:
“More delays in the trial of criminal

and civil cases, further cuts in court personnel
available to deliver services to citizens, and a
Supreme Judicial Court devoting even more
time to the review of first degree murder con-
victions. These are just some of the conse-
quences that enacting the governor’s death
penalty legislation will wreak upon the
administration of justice in Massachusetts.”

Also, the district attorney for Norfolk
County spoke out and wrote: “Many of us in
the commonwealth have learned about capital
punishment. One important demonstration
of that understanding is the bar’s thoughtful,
forthrightly expressed opposition to [the gov-
ernor’s] death penalty proposal. We lawyers
who work most closely with the justice system

know its abilities and potential, as well as its
human foibles and inevitable mistakes.”

A partner in a large Boston firm, volunteer
counsel to a Florida death row prisoner,
observed: “Death in its finality, does differ
from all other forms of criminal punishment.
The death penalty also imposes devastating
burdens on the bar…It is more than doubtful
that any death penalty law that relies for its
imposition on the infallibility of those
humans asked to run the system can ever
assure that we, as a body politic created by the
social compact of a civilized people, will not
kill one of our citizens wrongly or mistak-
enly.”

Yet the governor of Massachusetts called
for the reinstatement of the death penalty in
our commonwealth. That was almost a dozen
years ago, and the statements set out here
again are from the MBA’s Section News, “A
Special Issue on the Death Penalty” (April
1992), sponsored jointly by the Criminal Jus-
tice, Delivery of Legal Services, Individual
Rights and Responsibilities, and Judicial
Administration Sections. 

The distinguished commentators then
were: 

• Daniel C. Crane (“President’s Message:
Inaction = Death … and Taxes,” page 1),
now bar counsel for the Board of Bar
Overseers;

• William D. Delahunt (“A Prosecutor’s
View on the Death Penalty,” page 4), now
a United States congressman for the 10th

Congressional District; and 

• Allan van Gestel (“A Self-Lacerating
Investment of Time and Effort,” page 16),
now an associate justice of the Superior
Court.

The collection of essays in that very “spe-
cial issue” — and there were many in addition
to those from attorneys Crane, Delahunt and

van Gestel — had an introduction from then
three-years-into-retirement Supreme Judicial
Court Chief Justice Edward F. Hennessey,
who said, “The essays in this newsletter make
a convincing case against the adoption of the
death penalty. Every study, every rational
approach, supports this position.” (“The
Death Penalty: A Bad Idea,” page 3).

But that “bad idea” has been proposed
repeatedly over the last dozen years. It has
always been vigorously opposed by the Massa-
chusetts Bar Association — and by many
other bar and lawyers’ associations in the
commonwealth. It was always defeated, most
recently in March 2001, by a 94–60 vote in
the House of Representatives.

In the current legislative session, on March
27, 2003, the Legislature’s Joint Committee
on Criminal Justice conducted hearing on
four bills that would implement capital pun-
ishment in Massachusetts. The bar (Lee
Gartenberg for the MBA), legal scholars, citi-
zens and civil rights and community organiza-
tions testified over some eight hours. Every
person and organization that testified opposed
the bills. Not one proponent of the death
penalty — including the senators and repre-
sentatives who had filed the bills, testified in
support. Gov. Mitt Romney sent a letter to
the committee, which was read into the
record, stating that he favored reinstatement
of capital punishment and that he planned to
have an advisory group assist his administra-
tion in preparing the governor’s own legisla-
tive proposal.

On Sept. 23, 2003, Gov. Romney named
an 11-member “Council on Capital Punish-
ment,” and charged it with “craft[ing] a pro-
posal to reinstate capital punishment in Mass-
achusetts for a narrow set of crimes.” At the
press conference announcing his “council,”
the governor stated that DNA technology and
other advances in forensic sciences meant that

THE DEATH PENALTY AGAIN: THE GOVERNOR
PROPOSES, THE BAR RESPONDS
By Ann Lambert

Ann Lambert is a former member of the
Individual Rights and Responsibilities Section
Council and a lobbyist for the Civil Liberties
Union of Massachusetts.
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a death penalty law would be “crafted” that
would be “error-free,” “air-tight,” and not
marred by any of the horrific “mistakes” we
have read about, particularly in recent years.
(Since 1973, 111 individuals in 25 states have
been exonerated — their innocence estab-
lished — and released from death row.) 

The members of the governor’s council
are: 
• Joseph L. Hoffmann, (co-chair) Harry

Pratter Professor of Law, Indiana Univer-
sity School of Law-Bloomington, currently
a Fulbright Professor at the Universities of
Erlangen-Nuremberg and of Jena, Ger-
many;

• Frederick R. Bieber, PhD. (co-chair) asso-
ciate professor of pathology, Harvard Med-
ical School;

• Robert A. Barton, Jr., retired associate jus-
tice, Superior Court;

• Ralph F. Boyd, Jr., partner, Alston &
Boyd, Washington, D.C.;

• Plymouth County District Attorney Timo-

thy J. Cruz;
• Donald R. Hayes, director, Boston Police

Department Crime Laboratory;  
• Henry C. Lee, PhD., chief emeritus, Sci-

entific Services, State of Connecticut and
founder (1998) and director of the Henry
C. Lee Institute of Forensic Science, West
Haven, Conn.;

• Henry T. A. Moniz, partner, Bingham
McCutchen LLP, Boston;

• Kathleen M. O’Toole, president, O’Toole
Associates LLC, Boston & Dublin, Ire-
land;

• Carl Selavaka, PhD., director, Massachu-
setts State Crime Laboratory System; and

• United States Attorney Michael J. Sulli-
van, District of Massachusetts (Plymouth
County District Attorney, 1997-2001).

Because the council’s membership includes
only one active Massachusetts practitioner
who is not a prosecutor, it is particularly
important for the Massachusetts Bar Associa-
tion and other lawyers’ organizations and

individual attorneys to continue to speak out.
We must continue to bring to bear our in-
the-courts, on-the-ground experience with the
Massachusetts legal and criminal justice sys-
tems. Should — or even could — the  com-
monwealth put its energies and capital into
attempting to create (“craft”) and implement
a perfect death penalty, beyond the possibility
of any human error?  

Van Gestel’s 1992 essay concluded:
“Thomas Jefferson, when commenting on the
issue of human fallibility, once said: ‘Until we
can be 100% certain of a man’s guilt, 100%
of the time, I am opposed to the death
penalty.’ When the state asks for the power to
kill a fellow human being on your behalf,
being right most of the time is not enough.
There are better and cheaper ways to protect
society.”

We need to inform and remind the council
members, the governor and lieutenant gover-
nor, the governor’s legal counsel and our sena-
tors and representatives that that is still true.
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Since the beginning of fiscal 2002, it has
been apparent that the Massachusetts
government has been in a state of finan-

cial free-fall. The result of this circumstance
has had no greater impact than upon the
state’s court system. Reductions in funding for
the state’s trial court has resulted in layoffs and
early retirements, reduced court sessions and
counter hours at clerks’ and registers’ offices,
delays in case processing and trials’ scheduling.

In times past such a situation responded to
(albeit haltingly) public protestations, dire
warnings and political entreats. In response to
the clamor, policy makers would inevitably
cobble together an interim financial fix until
the storm had passed and prosperity returned.
Then, it would be business as usual … once
again.

This time it is different. 
With so much of public budgets commit-

ted to social services and health care costs for
increasingly needy and aging segments of the
population, we are now set upon a course des-
tined to result in a diminished public resource
pool from which a variety of other govern-
ment functions (including our courts) will be
competing for survival. 

We are witnessing a sea change in how gov-
ernment will be funded, how it will function
and what a reasonable definition of expecta-
tions will be. And, it must be conceded up-
front that this predicament will not be chang-
ing any time soon. The “T” word (taxes) is off
the table, a fact recognized by both the execu-
tive and legislative departments alike.

Yet, even in this maelstrom of fierce com-
petition for public dollars, there can be an
opportunity for real improvement and change.
The wise and those who ultimately will thrive
in such an atmosphere are quick to assess the

realities of these times and adjust their public
postures accordingly. So, what does all of this
portend for the future of our courts? Consider
the following.

From the point of view of maintaining and
improving our state courts, it means that
maintaining some 120-plus separate and mar-
ginally functioning facilities scattered about
the state is no longer financially possible.
Judges are all too aware of the fact that we are
now working out of facilities that originally
were sited at the turn of the last century based
upon factors that have little, if any, application
today. Courthouses that were intended to
serve one trial function in one or a small
group of communities are simply too
unwieldy and expensive to properly maintain
and operate today. In siting, designing, con-
structing and maintaining court facilities in
the future, something more than political con-
siderations must be in play. Indeed, econom-
ics, functionality and common sense must be
used as yardsticks for building court facilities
in the future.

The concept of regional justice centers,
where all seven trial court departments func-
tion within a strategically located and ade-
quately outfitted facility represents an accept-
able trade-off between political sensitivities
and practical reality. This concept is much
akin to the consolidation we have witnessed in
the health care industry where out of financial
necessity, regional medical centers have had to
absorb our cherished community hospitals.

Members of the judiciary and their valued
support staff have long argued for courthouses
that are safe, clean, healthy and functional. A
good look at our courthouses today confirms
that we have yet to achieve that goal even after
spending hundreds of millions of dollars and
countless hours of debate and planning in
attacking the problem.

In the new economy, some policy makers
now argue that safe, clean and healthy court
facilities are not just a moving target. With
proper planning and universal siting and con-

struction guidelines, this goal can become a
reality in Massachusetts, especially when
economies of scale are embraced over local
parochial interests.

It is far easier and less expensive to site, con-
struct and maintain centrally located regional
justice centers that serve all of our population
when you standardize design and building
specifications, sensibly locate the facilities and
reasonably limit their number by regionalized
need. This concept also can allow such capital
projects to have varied and unique facades that
accommodate local community tastes while
maintaining standard interior designs that
complement standardized interior functions.
The policing, securing, maintaining and provi-
sioning of such regionalized facilities further
adds to their ability to provide safe, clean,
healthy and functional court facilities through-
out the state at a significant reduction in cost.

An added benefit of this concept of court
facilities is the grouping of a number of trial
court departments and functions within one
modern and functional location, thereby pro-
viding easier access and use by members of the
bar and public. This provides for more timely,
uniform and convenient delivery of service at a
lesser, overall cost.

Judges, lawyers, employees, members of the
public and taxpayers are universally in favor of
better court facilities. Indeed, their elected
public officials struggle with this issue as one
of a series of public policy issues affecting the
balance of this century and into the next.

By one well-respected estimate, we could
realize this goal, statewide, within a decade at a
capital outlay of less than $2 billion by
embracing a comprehensive plan of regional
justice centers for Massachusetts. That means
new, functional, safe and healthy facilities
statewide to realize the best possible work
product coming from our court employees
and judges while providing for the public’s
need, convenience and pocketbook in these
changing times.

So, what are we waiting for?

FOR BETTER COURTS: REGIONAL JUSTICE CENTERS
By Hon. Robert A. Cornetta

Judge Robert A. Cornetta is a trial justice of
the District Court Department and a member of
the Massachusetts Bar Association’s Judicial
Administration Section Council.
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AGE DISCRIMINATION SHOWN BY DISPARATE
IMPACT
By Robert S. Mantell

This article will show why disparate
impact analysis should apply to age
discrimination claims under General

Laws chapter 151B. Neither the Massachu-
setts appellate courts nor the Massachusetts
Commission Against Discrimination have
addressed the issue.

Age/impact claims have been accepted in
Massachusetts superior courts without analy-
sis.1 However, in Mullin v. Raytheon Co.,2 the
First Circuit declared that the Supreme Judi-
cial Court would refuse to recognize
age/impact claims under Chapter 151B. Dis-

parate impact theory is a well-recognized
framework for proving discrimination gener-
ally, and it should apply to age discrimination
claims as well.

Proving disparate impact
Chapter 151B is the Massachusetts statute

that prohibits employment discrimination
based on age, race, gender, religion, handicap
and other categories. Discrimination is often
proved by showing that discriminatory ani-
mus motivated a particular employment deci-
sion. However, discrimination also may be
demonstrated with proof of disparate impact.  

Disparate impact theory applies when an
apparently neutral employment standard dis-
proportionately and unjustifiably impacts
those in a protected class.3 In other words,
where the employment standards tend to
exclude members of a protected class exces-
sively, and those standards are unrelated to the
employer’s legitimate business interests, use of
the criteria may be considered discrimination.
Under the disparate impact framework, addi-
tional proof of discriminatory motive is not
required.4

An excellent early example of the impact
analysis is contained in the United States
Supreme Court decision of Griggs v. Duke
Power Co.,5 which considered a Title VII race
discrimination claim. The Court held that
where an employer uses scores on an intelli-
gence test as hiring criteria, but there is no
showing that a good test score is significantly
related to successful job performance, use of
the test may be deemed discriminatory to the
extent that it disproportionately and unjustifi-
ably screens out members of a protected class,
such as African-Americans.6

Disparate impact analysis has been a fix-
ture in employment law for decades. It is well
established that a court may order affirmative

action where disparate impact analysis reveals
intentional or unintentional discrimination.7

An examination of Chapter 151B and its leg-
islative history reveals that age claims are
properly subject to this useful analysis.

Disparate impact adopted in
Section 4 claims

It is clear that Chapter 151B embraces dis-
parate impact claims. The Massachusetts
courts and the MCAD have specifically indi-
cated that the disparate impact theory applies
to various Chapter 151B cases, including
handicap, race and gender claims.8

The Supreme Judicial Court has, in the
School Committee of Braintree case, stated, 

[Disparate impact] cases involve
employment practices that are facially
neutral in their treatment of different
groups, but that in fact fall more
harshly on one group than another.

In a footnote at the end of this
sentence, the court further states:

We recognize that G.L. c. 151B, § 4,
like the Federal act, 42 U.S.C. 2000e-
2(a)(1) (1976) (Title VII of the Civil
Rights Act of 1964) [Title VII] ‘pro-
scribes not only overt discrimination
but also practices that are fair in form,
but discriminatory in operation.’ Griggs
v. Duke Powers Co., 401 U.S. 424, 431
(1971).9

Thus, the disparate impact theory was
acknowledged as part of the arsenal of tools
for those claiming a violation of Section 4 of
Chapter 151B. The prohibition against age
discrimination is included within Section 4.10

Logically, then, impact analysis, as embraced

Robert S. Mantell practices with Rodgers,
Powers & Schwartz in Boston, concentrating in
plaintiff-side employment law. From January
1995 to the present, he has served on a number
of MBA committees assisting the Massachusetts
Commission Against Discrimination in drafting
regulations and guidelines on subjects including
procedure, handicap discrimination and sexual
harassment.
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by the School Committee of Braintree case,
applies to age claims.

Age provisions similar to 
race, gender and handicap 
provisions

The prohibition against age discrimination
is written similarly to the language of other
claims that are subject to disparate impact
analysis. In an expression of linguistic symme-
try, Chapter 151B prohibits discrimination
“because of” age, “because of” handicap and
“because of” race and sex.11 The repetition of
the same standard for each claim indicates
that they are all subject to the same standards
of proof.12 If disparate impact applies to one
type of claim, it should apply to all.

Legislative history
The legislative history of Chapter 151B

demonstrates that the disparate impact theory
applies to age claims, just like other discrimi-
nation claims. As originally enacted in 1946,
Section 4(1) of Chapter 151B stated:

It shall be an unlawful employment
practice:

(1 For an employer, by himself or his
agent, because of the race, color,
religious creed, national origin, or
ancestry of any individual, to refuse
to hire or employ or to bar or to
discharge from employment such
individual or to discriminate against
such individual in compensation or
in terms conditions or privileges of
employment, unless based upon a
bona fide occupational qualifica-
tion.13

At this early date, Chapter 151B contained
no proscription against age discrimination.14

Age discrimination was prohibited in
1950. The legislature did so by inserting the
word “age” into Section 4(1), after the phrase
“national origin.”15 As an integral part of Sec-
tion 4(1), age claims must have been intended
to receive the same treatment as other claims;
the same language applied to each. The prohi-
bition against age discrimination remained a

part of Section 4(1) for the next 34 years.
In 1984, the legislature removed the age

claim from Section 4(1) of Chapter 151B and
generated two new provisions to address age
claims: sections 4(1B) and 4(1C). The pur-
poses of this amendment were [1] to prevent
public employers from asserting a “bona fide
occupational qualification” defense (BFOQ),
and [2] to permit general or special laws that
adversely affect older public employees.  

The first of the new provisions, Section
4(1B), pertains exclusively to private employ-
ers, and states that it is unlawful:

For an employer in the private sector,
by himself or his agent, because of the
age of any individual, to refuse to hire
or employ or to bar or to discharge
from employment such individual, or
to discriminate against such individual
in compensation or in terms, condi-
tions or privileges of employment,
unless based upon a bona fide occupa-
tional qualification.16

This provision tracks the substantive lan-
guage of Section 4(1), word for word. Com-
pare General Laws chapter 151B, section 4(1)
and 4(1B). The only difference is that the
provision applies exclusively to age claims
against private employers.17 The second of the
new provisions, Section 4(1C), pertains to
public employers. It states that it is unlawful

For the commonwealth or any of its
political subdivisions, by itself or its
agent, because of the age of any indi-
vidual, to refuse to hire or employ or to
bar or discharge from employment
such individual in compensation or in
terms, conditions or privileges of
employment unless pursuant to any
other general or special law.18

This provision likewise tracks the substan-
tive language of Section 4(1), but with an
exception. Reference to the BFOQ defense
has been deleted, and in its place, it states that
a public employer may comply with other
laws that discriminate on the basis of age.19 In
other words, the legislature remains free to
promulgate age limits for certain types of gov-

ernmental jobs.20 Other than deletion of the
BFOQ defense and recognition of laws that
discriminate, with regard to public employers,
neither of the new provisions effects any
change to the underlying prohibition against
discrimination. The language and organiza-
tion used is identical in all other material
respects to section 4(1). Given that the legisla-
ture cast the age claim in the same linguistic
mold as Section 4(1), it is clear that the stan-
dards of proof are the same among the claims.

Age standard remained 
consistent, despite develop-
ment of disparate impact law

The 1984 amendment is doubly critical
because it came after many developments in
disparate impact jurisprudence.21 The fact
that the age standard remained consistent
with race and gender standards, after courts
began to embrace impact claims for race and
gender, signifies a legislative intent to recog-
nize age/impact claims.  

In 1971, the United States Supreme Court
recognized disparate impact theory in the
Title VII race discrimination case of Griggs v.
Duke Power Co.22 Title VII, like Chapter
151B, prohibits discrimination “because of”
race and other protected classifications. In the
late 1970s, the SJC was adopting disparate
impact analysis in other Chapter 151B
cases.23 Nonetheless, in 1984, the legislature
retained language prohibiting discrimination
“because of” age, mirroring the language pro-
hibiting race and gender discrimination in
Chapter 151B and Title VII.24 Thus, the legis-
lature made no move to distinguish age claims
from the ongoing and long-established accep-
tance of the impact theory.25 In this way, the
legislature signaled its acceptance of
age/impact claims.

Chapter 151B interpreted 
liberally

Recognition of the age/impact claim is
consistent with the obligation to interpret
Chapter 151B in a “liberal” fashion.26 Accord-
ing to the legislature’s instruction, Chapter
151B “shall be construed liberally for the
accomplishment of its purposes.”27 This pro-
vision requires a court to read Chapter 151B
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expansively, to embrace all claims that reason-
ably fall within its scope.28

One of the purposes of Chapter 151B
non-discrimination provisions is to remove
“artificial, arbitrary and unnecessary barriers
to full participation in the workplace.”29 This
expression of purpose in the Harvard case is
notable, because it appears to sum up the
essence of disparate impact analysis.

The expression of purpose in the Harvard
case is important for a second reason. It is a
paraphrase of the Supreme Court’s decision in
Griggs v. Duke Power Co.,30 which adopted
disparate impact analysis for Title VII. In
accepting impact claims, the Supreme Court
held that Title VII requires “the removal of
artificial, arbitrary, and unnecessary barriers to
employment when the barriers operate invidi-
ously to discriminate on the basis of racial or
other impermissible classification.”31 Given
the parallel purposes underlying Chapter
151B and Title VII, and their similar word-
ing, theories of relief recognized under Title
VII should also apply to Chapter 151B.

Age/impact claims would represent an
important development because they would
prohibit unnecessary tests of qualification that
act as a barriers to full opportunities for older
workers. For example, under this analysis, an
employer’s preference to hire teachers with less
than five years experience may be a violation
because it might be proven unjustified, and it
adversely impacts older, otherwise qualified
teachers.32 An employer’s policy to exclude
applicants who have received retirement bene-
fits may be subject to challenge. Furthermore,
a workplace rule prohibiting the hiring of
individuals with gray hair, or other age related
characteristics, may also be addressed via dis-
parate impact. Thus, age/impact claims would
result in a very reasonable, yet important,
extension of Massachusetts civil rights law.

Deroche v. Town of Wakefield
The Massachusetts Commission Against

Discrimination has not yet decided whether
to recognize age/impact claims. However, the
MCAD came close, in DeRoche v. Town of
Wakefield.33 In that case, Wakefield’s Retire-
ment Board failed to inform an employee,
DeRoche, that the mandatory retirement age
had been raised from 65 to 70. When

DeRoche turned 65, he submitted his appli-
cation for retirement without any prompting
from the respondent. The MCAD presumed
the existence of age discriminatory intent
where respondent failed to inform DeRoche
about the change in the law.34

In the DeRoche case, the MCAD has uti-
lized a disparate impact analysis in all but
name. In other words, where the respondent
engaged in an age neutral manner (silence
about a change in the retirement law), and
this conduct was unjustified and impacted on
older workers, discrimination was presumed.35

Thus, it appears that the MCAD would sup-
port the use of age/impact claims.

The Mullin case was wrongly
decided

As noted above, the First Circuit has held
that age/impact claims are not recognized
under General Laws chapter 151B.36 As will
be shown, the Mullin case was wrongly
decided, and was based on an erroneous
analysis.

The First Circuit’s reasoning may be sum-
marized as follows: [1] there is no disparate
impact age discrimination claim under the
Age Discrimination in Employment Act
(ADEA)37 and Massachusetts law tends to fol-
low federal law; and [2] the Chapter 151B age
discrimination prohibition is contained in a
different provision than for handicap, race
and gender discrimination, so different bur-
dens of proof should apply to age claims.38

For a number of reasons, the First Circuit’s
holding should not be followed.

The ADEA is not written the
same as Chapter 151B

Even if the First Circuit is right that the
ADEA forecloses age/impact claims, that does
not mean that its restrictive interpretation of
Chapter 151B follows.39 The ADEA is
worded differently than Chapter 151B in per-
tinent parts.  

The ADEA permits an employer to defend
an age claim with proof that the employer
acted based on “reasonable factors other than
age” (RFOA defense).40 The RFOA defense
may be read to permit employers to discrimi-
nate based on factors that correlate to

advanced age, as long as age itself is not tar-
geted.41 Disparate impact claims are driven by
correlations between neutral factors and pro-
tected classifications. Therefore, some courts
have concluded that the RFOA provision pre-
cludes age/impact claims under the ADEA.42

However, Chapter 151B does not contain a
parallel RFOA provision. Therefore, Chapter
151B has been written differently from the
ADEA in a very material aspect.

ADEA not linked to provisions
embracing impact claims

There is a second important distinction
between ADEA claims and Chapter 151B age
claims. The ADEA is separate and distinct
from any other provision that permits impact
claims. On the other hand, Chapter 151B age
provisions are bound closely to, and worded
similarly to, other claims that are open to
impact analysis.

The ADEA is not located in the same
chapter as other claims that embrace disparate
impact. In 1967, Congress enacted the ADEA
as part of the Fair Labor Standards Act
(FLSA).43 Disparate impact is not an accepted
method of proof in an ordinary FLSA claim.
Importantly, the ADEA was not included
within Title VII.44

Moreover, in 1991 Title VII was amended
to explicitly recognize disparate impact claims.
Simultaneously, Congress amended the ADEA
in myriad respects, but did not insert language
addressing disparate impact.45 Thus, Congress
treated the ADEA differently from other laws
that embrace disparate impact.

This is not the case for Chapter 151B age
discrimination claims. Age discrimination has
been bound up with other disparate impact-
friendly claims. Age claims are part of the
same statutory framework as race, gender and
handicap claims.46 For 34 years, age discrimi-
nation provisions were actually contained in
the same provision as race and gender claims:
Section 4(1).47 In 1984, when separate provi-
sions were generated for age claims, the opera-
tive language for age claims remained identi-
cal to that of Section 4(1). Even after the
separation took place, the provisions were
placed physically adjacent to Section 4(1), in
4(1B) and 4(1C).

The age discrimination provisions were
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placed in between other provisions that per-
mit disparate impact — Section 4(1) (race
and gender) and Section 4(16) (handicap). It
would be ridiculous to assume that the legisla-
ture, in drafting a list of claims using identical
language, intended to create a motley assort-
ment of claims with different requirements.
The ADEA is segregated from other discrimi-
nation laws, inviting speculation that different
standards govern. However, Chapter 151B
age provisions are closely associated with and
worded similarly to other claims utilizing
impact theory, and each claim should be
treated similarly.

Chapter 151B is not controlled by
federal interpretation

Despite the numerous distinctions
between Chapter 151B age claims and the
ADEA, the First Circuit presumed that the
Supreme Judicial Court would likely look to
interpretations of the ADEA in construing
Chapter 151B.48 However, this is not a safe
assumption. With regard to civil rights laws,
Massachusetts frequently refuses to follow
federal court interpretations.49

Chapter 151B is not written the same as
federal statutes. The different wording often
results in different interpretations.50 More-
over, Chapter 151B requires that it be inter-
preted in a “liberal” fashion, while the ADEA
does not.51 This difference justifies Chapter
151B’s broader coverage.52 Thus, the First
Circuit was incorrect in assuming that Chap-
ter 151B would follow the ADEA prohibition
on age impact claims.

Miscellaneous objections
An employer may argue that the dis-

parate impact model is inappropriate for age
discrimination cases, because almost every-
one in the workforce will reach the pro-
tected age group of 40 and older. This argu-
ment seeks to diminish the importance of
age discrimination by implying that since
everyone falls into the category, age animus
is not as virulent as other types of discrimi-
nation.

However, the argument does not bear up
to close scrutiny. Everyone has a gender, and
everyone has a race and a national origin.

Many people will eventually become handi-
capped. However, the impact theory applies
to handicap, race and gender claims. Appli-
cation of the disparate impact model does
not depend on the narrowness of the pro-
tected class. The wide scope of the other
protected classes does not preclude impact
claims in their contexts. Thus, there is no
basis for arguing that the breadth of the
class of older workers should preclude use of
the disparate impact model.

An employer may also claim that
age/impact claims should not be recognized
because many business-related considera-
tions strongly correlate to the age of the
workers.53 However, this argument collapses
upon itself. To the extent that an employer
institutes a true, business-related justifica-
tion for its conduct, it should prevail under
the disparate impact analysis even if there is
an age correlation. Therefore, the fact that
sometimes age correlates with business-
related considerations does not demonstrate
that the impact theory is always inappropri-
ate. The theory would be productively used
where the employer uses unjustifiable crite-
ria that impact on older workers.

Disparate impact analysis permits a find-
ing of discrimination without additional
proof of intent. Thus, it is sometimes said
that disparate impact can demonstrate
“unintentional” discrimination. An
employer may argue that the Chapter 151B
prohibition against age discrimination
addresses only intentional discrimination,
and therefore, disparate impact analysis will
not demonstrate a violation.54 However,
Chapter 151B provides remedies where
intentional discrimination is not shown, and
even where the bias is “unconscious.”55 Dis-
parate impact is a profound method of
determining whether an employer is stereo-
typing in a manner that adversely affects
older workers. Disparate impact analysis is
consistent with the general tenor of the
statute and does not conflict with any
requirement to prove intentional conduct.

For these reasons, the Supreme Judicial
Court and the Massachusetts Commission
Against Discrimination should recognize
age/impact claims under Chapter 151B. This
interpretation of the Chapter 151B is logi-

cally correct, legislatively mandated and fair.
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Introduction
Medicaid expenditures currently account

for roughly 20 percent of the Massachusetts
budget.1 Three out of every five people in
America today will require long-term care at
some point in their lives.2 According to the
2000 census, 12.4 percent of the United
States population is age 65 or older.3 Long-
term care is clearly a pressing concern.

There are three means for paying the cost
of long-term care: long-term care insurance;
Medicaid; or private payment. The private
pay option often is not viable.4 For those indi-
viduals who cannot afford or qualify for
insurance, Medicaid is the only answer.

This article will give a basic overview of
the current Medicaid eligibility rules, discuss
the changes made to Medicaid in 2003 and
review the anticipated changes under Massa-
chusetts recent request to the federal govern-

ment for a waiver from federal Medicaid
requirements.5

Overview of Massachusetts
Medicaid 

For an individual to qualify for Medicaid
in Massachusetts there are certain asset limita-
tions that must first be met. A single appli-
cant cannot have greater than $2,000 in
“countable” assets.6 In cases where the Medic-
aid applicant (the “applicant”) is married, the
spouse not applying for Medicaid (the “com-
munity spouse”) is entitled to keep what is
called the Community Spouse Resource
Allowance (the “CSRA”), which is equal to
the lesser of $90,660 or one-half of the cou-
ples total countable assets.7

Only countable assets are considered in
determining applicant eligibility. The best
way to define countable assets is in the nega-
tive. Countable assets include everything that
are not “non-countable.” Non-countable
assets are as follows:

1. The home and related personal property if
located in Massachusetts and used as the
principal place of residence.

2. Business and non-business property essen-
tial to self-support.

3. Loans or grants the terms of which preclude
their use for self-support (scholarships).

4. Funeral or burial arrangements for the
applicant and the community spouse.

5. Special needs trusts and pooled trusts as
defined by regulation.

6. One vehicle per household is non-count-
able regardless of value if it is for the use of
the community spouse. An unmarried
applicant’s vehicle is non-countable if it
meets certain requirements as outlined in
130 CMR 520.008.

7. Medicaid Qualified Annuities.8

Countable assets are all the other assets
that the applicant or the community spouse
own or to which they would be entitled,
whether or not actually received when failure
to receive the asset is due to the action or
inaction of the applicant or community
spouse.9 Essentially, the DMA will take a
“snapshot” of the couple’s countable assets on
the date of the applicant’s entrance into the
nursing home. If the couple has $150,000 in
countable assets at the time of the snapshot,
the applicant will be allowed to keep $2,000
and the community spouse will be allowed to
keep $74,000. The remaining $74,000 will
have to be “spent down” before the applicant
will qualify for Medicaid.

Income is not a factor in determining eli-
gibility.10 However, income does become a
factor in determining the level of benefits the
applicant will receive. The DMA will calcu-
late the Minimum Monthly Maintenance
Needs Allowance (“MMMNA”) for the com-
munity spouse; this is the amount of income
that the Medicaid regulations deem the com-
munity spouse needs to survive.11 If the com-
munity spouse’s income does not meet this
amount, the shortfall will be made up from
the applicant’s income with the applicant’s
remaining income paid to the nursing
home.12 If the income of both the community
spouse and the applicant do not meet the
MMMNA, the community spouse can
request a hearing to keep additional countable
assets over the CSRA under the theory that
these assets will be used to generate enough
income to meet the MMMNA.13

Transfers of assets by the applicant for less
than fair market value can result in disqualify-
ing the applicant from receiving Medicaid
benefits for a certain period.14 The disqualifi-
cation period is determined by dividing the
amount transferred by the average monthly
cost to a private patient receiving nursing
home care in Massachusetts.15 The DMA cur-
rently sets the average rate at $7,320 a month,
or $244 a day. The disqualification period
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begins on the date of the transfer.16 If an
applicant were to give $110,313 to his chil-
dren (or a charity) on Jan. 30, 2003, under
current rules the applicant would be disquali-
fied from receiving Medicaid benefits until
April 1, 2004.17

The DMA looks back for any transfers
made during the 36-month period before the
date the applicant both applies for Medicaid
benefits and is in a nursing home.18 There is
an extended look-back period of 60 months
for transfers from a revocable trust to some-
one other than the applicant and transfers to
an irrevocable trust of which the applicant is
not a beneficiary.19 Essentially, at the time of
application, the DMA will look back over the
36- and 60-month periods and, if they find
any disqualifying transfers for which the dis-
qualification period has not already run, they
will impose a disqualification period during
which the applicant will be ineligible for
Medicaid benefits. 

In certain circumstances, the regulations
permit transfers for less than fair market
value.20 See 130 CMR 520.019(D). One
often-used example is the transfer of the
applicant’s principal residence to a child who
resided in the home and cared for the appli-
cant for at least two years prior to the appli-
cant’s admission to the nursing home and
whose care delayed the applicant’s admission
to the nursing home (the “caretaker child”).21

This is clearly a brief overview of the Med-
icaid eligibility rules and is intended to give
the reader a general understanding so that he
or she may follow the implications of the
recent changes and the proposed changes
made by the legislature.

Immediate changes to 
Massachusetts Medicaid

The foregoing overview reflects several
changes to the Medicaid rules made by Mass-
achusetts this year. Effective Jan. 1, 2003,
Massachusetts changed the way that the
CSRA was calculated. Previously, the commu-
nity spouse could keep $90,660 in countable
assets rather than the lesser of $90,660 or
one-half of the couple’s countable assets, as
discussed above.22

Massachusetts also changed the method by
which the MMMNA was funded. As

described above, currently the regulations
apply the applicant’s income to make up any
shortfall in the MMMNA after considering
the community spouse’s income.23 Under the
prior rule, the community spouse could seek
to retain countable assets over the CSRA in
order to generate the necessary income to
meet the MMMNA, instead of receiving
income from the applicant. The import of
this change appears readily by way of exam-
ple. Consider a couple with $150,000 in
countable assets; the community spouse has
$500 in monthly income, while the applicant
receives $1,500 in monthly income. The
DMA calculates the MMMNA for the com-
munity spouse to be $1,515.24 The CSRA
would be $74,000 with the remainder “spent-
down.” The community spouse would have
his or her $500 monthly income and $1,015
of the applicant’s income would be paid to
the community spouse to make up the short-
fall in the MMMNA. The applicant would
receive $60 a month and the remaining $425
would go to the nursing home. If the appli-
cant dies, thereby stopping the applicant’s
income, under the 2003 rules changes, the
community spouse would be left only with
his or her $500 monthly income and the
$74,000 CSRA. The community spouse no
longer can seek to increase the CSRA rather
then receive the applicant’s income, which
would keep those assets available even after
the applicant dies and the applicant’s income
ceases.

Another revision, effective July 1, 2003,
changes the rules regarding bed holds. Previ-
ously, Medicaid would pay for, and the nurs-
ing home was required to hold, a bed for a
Medicaid recipient for up to 20 days if the
Medicaid recipient was not using the bed due
to medical or personal reasons.25 The new rule
requires the nursing home to hold the bed for
only 10 days, and then only if the Medicaid
recipient is absent in order to receive critical
medical care.26 While the rules now require
the nursing home to hold the bed, Medicaid
will no longer pay for the bed in the Medicaid
recipient’s absence.27

The most publicized of the recent changes
has to do with the Medicaid recovery rules.
Once Medicaid pays benefits on behalf of a
Medicaid recipient, it obtains the right to
recover the benefits paid from the estate of

the recipient.28 However, under the prior rule,
the DMA could only recover for benefits paid
against the probate estate of the recipient.29

The new rule allows the DMA to recover the
benefits paid from “any interest in real and
personal property and other assets in which
the individual immediately prior to death had
any legal title or interest, to the extent of such
interest.”30 The change in the recovery provi-
sions applies to the estate of anyone dying on
or after July 1, 2003.31 The most widespread
impact of this change is on the use of life
estates. For both Medicaid and probate plan-
ning purposes individuals will often be
advised to transfer their personal residence to
their child or children and reserve a life estate
for themselves. For Medicaid purposes, such a
transfer would protect the applicant’s home
because the property would pass to the
remainder holders free of probate and would
have avoided the Medicaid recovery rules.
Now the DMA can recover those Medicaid
benefits expended on behalf of the applicant
against the value of the life estate at the death
of the life tenant.

Clearly, the DMA has been paying atten-
tion to the asset protection strategies
employed by Medicaid applicants and have
taken steps to abolish those strategies. These
changes are just the beginning.

Anticipated changes to |
Massachusetts Medicaid

The state budget passed in July 2003
authorized the DMA to apply to the federal
government for a waiver of federal Medicaid
rules.32 Federal Medicaid typically provides
50-60 percent of a state’s Medicaid costs, if
the state’s Medicaid requirements are no more
restrictive than the federal requirements.33

States can be less restrictive and still receive
federal monies. Federal legislation also allows
for a state to apply for a waiver from the fed-
eral Medicaid requirements.34 Connecticut
and Minnesota have such waiver requests cur-
rently pending. The budget passed in July
2003 required the DMA to apply for a waiver
as well.35 The DMA submitted its waiver
request on Aug. 28, 2003.36

The Massachusetts waiver has several pro-
posed changes. The first extends the look-
back period.37 The DMA would like to
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extend the look-back period for transfer of
real property to 60 months from 36 months.38

Additionally, the DMA seeks to increase the
look-back period for transfers to an irrevoca-
ble trust to 120 months.39

The second proposed change seeks to reset
the start date of disqualification periods due
to disqualifying transfers. The DMA proposes
to change the “start-date for the penalty
period to the later of the date of entry into a
nursing home, the date the person would
have been eligible for Medicaid coverage of
long-term institutionalized care had the trans-
fer not occurred, or the date of transfer.”40

The generally accepted reading of the waiver
language would place the start date of the dis-
qualification period at the time the applicant
actually reached the asset limitation, regard-
less of the transfer. For example, if an appli-
cant transferred $110,313 on Jan. 30, 2003,
creating a 15-month disqualification period,
entered the nursing home on Feb. 1, 2004,
and reached the $2,000 asset limitation on
April 1, 2004, the start date for the 15-month
disqualification period would be April 1,
2004, the date the applicant met the asset
limitation requirements. Of course this does
not answer the question of who is going to
pay for the applicant’s nursing home care dur-
ing this 15-month disqualification period
when the applicant only has $2,000.

The third waiver request seeks to change
certain rules regarding annuities. For an
annuity to remain a “non-countable” asset,
the commonwealth must be named as the
remainder beneficiary, at least to the extent of
the Medicaid benefits expended on behalf of
the applicant.41

The fourth waiver request would change
the rules by which an applicant and the com-
munity spouse can spend down assets in order
to reach the CSRA asset limitations. The cur-
rent rule allows assets to be spent on a num-
ber of items, including improvement to non-
countable assets such as the personal residence
and other personal needs.42 The DMA feels
that applicants have taken advantage of this
by installing swimming pools, making elabo-
rate additions to their homes and purchasing
expensive automobiles for the community
spouse.43 The waiver requests that asset spend-
down be limited to medical care, necessary

living expenses, necessary home maintenance,
the purchase of qualifying annuities and to
purchase long-term care insurance for the
applicant or the community spouse.44

The fifth waiver request pertains to the
transfer of non-countable assets. Current rules
count the transfer of non-countable assets,
such as the applicant’s home and other
resources, such as cash and real estate for less
than fair market value, as disqualifying trans-
fers in calculating the disqualification
period.45 The transfer of other non-countable
assets such as personal property, household
goods and automobiles are not considered.
The DMA would like to include the transfer
of any non-countable asset whose value is in
excess of $20,000 in the disqualification cal-
culation.46

The sixth waiver request pertains to
sequential transfers of property from permissi-
ble parties to non-permissible parties. As out-
lined above, current rules allow for certain
permissible transfers by an applicant for less
than fair market value. For example, an appli-
cant may transfer his or her principal resi-
dence to the applicant’s caretaker child with-
out incurring a disqualification period.47 The
DMA, concerned that applicants unfairly use
this exception to transfer the personal resi-
dence to the caretaker child who in turn dis-
tributes the property equally among the care-
taker child’s siblings,48 proposes to
characterize such “suspicious” successive trans-
fers as transfers made for less than fair market
value and impose a disqualification period on
the applicant.49

The final waiver request addresses the use
of equity loans by applicants and their
spouses. In calculating the MMMNA for the
community spouse, equity loans can be used
to increase the MMMNA through the use of
an excess shelter allowance.50 The DMA fears
that, under the current rules, the equity loan
does not need to be related to the home. For
example, the community spouse could take
out an equity loan to pay for the wedding of a
child or grandchild and then apply for and
receive the right to keep more income in
order to make the payments on the equity
loan.51 The DMA proposes that, to the extent
that an equity loan was not used for necessary
home maintenance, medically necessary

health care, or necessary living expenses, the
portion of the equity loan payment attribut-
able to such non-qualifying expenditures will
be treated as a disqualifying transfer.52 For
example, the applicant takes out a home
equity loan for $50,000 with a repayment
period of 10 years at 6 percent interest. The
payment would be $555 a month. The appli-
cant made the mistake of using those funds to
pay off high interest credit cards, or to put an
addition on his home. Eight years later the
applicant needs to apply for Medicaid. Every
one of those payments during the three years
before the applicant applied for Medicaid
would be treated as a disqualifying transfer.

Once again the DMA has been paying
attention to the methods by which Medicaid
applicants have sought to protect or transfer
assets and is now seeking to eradicate those
methods. It is unclear whether the waiver
request will ever be allowed by the federal
government and, if allowed, whether it will
stand up to scrutiny.53

Conclusion
The changes to Massachusetts Medicaid

have placed many restrictions on planning
strategies that traditionally have been used by
Medicaid planners. While planners devise
new strategies, given this year’s changes, rest
assured that the DMA will revise Medicaid
again to deal with them.
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Introduction
An era of increased scrutiny of corporate

governance is upon us, and state and federal
regulators are now turning their attention to
well-known fund firms for allowing, and, in
some cases, encouraging certain shareholders
to engage in a practice called “market tim-
ing.” While the practice is not strictly illegal,
it raises many ethical concerns, raising the
question of what corporate fiduciaries have
been doing while the practice has been ongo-
ing. Market timing refers to the practice of
short-term trading of mutual fund (“fund”)
shares, with the objective of exploiting for-
ward pricing requirements.1

Responding to concerns about market
timing behavior, in mid to late 2003, the
Securities and Exchange Commission

(“SEC”) subpoenaed 88 of the largest
mutual fund complexes in the country, half
of which have already reported to have had
at least one arrangement allowing for market
timing by an investor.2 In a complaint
brought against Boston’s Putnam Invest-
ments LLC,3 the SEC charged the invest-
ment advisor with improper market timing,
contending that the practice of market tim-
ing violates the anti-fraud provisions under
Section 206 of the Investment Advisors Act
of 1940 (“Advisors Act”). Under the land-
mark ruling in SEC v. Capital Gains Research
Bureau, Inc.4 advisors owe a fiduciary duty to
their clients under Section 206. Now, Con-
gress is weighing in and is considering
broadening House Resolution 2420, the
Funds Integrity and Fee Transparency Act of
2003, to require funds to disclose, as they
must disclose fund objectives, their market
timing policies. This proposed legislation
may help eliminate abuses in the future, but
avoids the question evaluated by this article:
Whether fund fiduciaries should have
detected and prevented market timing activ-
ity under existing law? This article posits
that the answer is “yes.”

An examination of the responsibilities of
a fund’s board of directors under long-stand-
ing legal doctrine suggests that the “watch-
dogs” were napping while market timers
lined their pockets at the expense of other
shareholders.

A mutual fund’s organization —
An overview

An understanding of how mutual funds
and their boards are organized is necessary to
appreciate the full extent of the failures of
those tasked with fund oversight. A mutual
fund often is organized as a corporation
under state law and, as such, is governed by a

board of directors. Although it resembles a
typical corporation, a fund generally has few
or no employees. 

The fund contracts for all of the services
it needs, including the services of an invest-
ment advisor. Considered a delegate of the
investment company’s management func-
tions, responsibilities of the advisor are set
forth in the investment management agree-
ment with the fund. The investment advi-
sor selects portfolio investments in compli-
ance with the investment objectives of the
fund, places portfolio orders with broker-
dealers and ensures the fund conforms to
the federal securities and tax laws. 

A fund’s board is normally comprised of
representatives from the investment advisor,
which is normally affiliated with the fund,
and independent directors. Mutual funds,
and to a certain extent their investment
advisors, are regulated by the Investment
Company Act of 1940 (“1940 Act”). Con-
gress enacted Section 10 of the 1940 Act
with the realization that mutual funds
require greater independent oversight in
light of the control exercised by advisors
and the inherent conflicts of interest cre-
ated between a fund and its affiliated advi-
sor to the potential detriment of sharehold-
ers. Hence, Section 10 of the 1940 Act
mandates that 40 percent of the directors of
a mutual fund be independent of the
investment advisor. Due to the unique
nature of the relationship between an advi-
sor and a mutual fund, the board of direc-
tors is obligated to look after the interests
of shareholders and to oversee the fund’s
investment advisor. Hence, the directors are
commonly referred to as “independent
watchdogs.”5

In many respects a fund’s board must dis-
charge its responsibilities much like a board
of an operating company, although the

MARKET TIMING AND MUTUAL FUNDS: 
WHERE WERE THE WATCHDOGS?
By Daniel P. Barry

Daniel P. Barry is a member of the MBA
New Lawyers Section Council and practices in
securities and investment law at Baring Asset
Management, Inc. in Boston.
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potential for conflicts requires special atten-
tion. The Report of the Advisory Group on
Best Practices for Fund Directors,6 prepared
under the auspices of the Investment Com-
pany Institute in early 1999, best summa-
rized the salient responsibilities borne by
mutual fund directors in this respect: 

[T]he fundamental responsibility of
fund directors is to ensure that the
fund’s shareholders receive the benefits
and services to which they are fairly
entitled, both as a matter of law (e.g.,
resulting from the advisor’s fiduciary
duty to the fund and specific require-
ments of the Act) and in accordance
with investor expectations reasonably
created by the fund’s prospectus and
other disclosure documents. Within
this context, it is the responsibility of
the fund’s board to evaluate the perfor-
mance of the fund’s investment advisor
and that of its other service providers
on the basis of what is best for share-
holders and to apply that same stan-
dard in evaluating any proposals for
change in fund operations or expenses.
On those occasions where the interests
of the advisor and fund shareholders
diverge, the fund’s directors and, in
particular, the independent directors,
must effectively represent the interests
of the fund and its shareholders.

Within the context described above, the
responsibilities of a fund’s board of directors
are derived from the common law duty of
loyalty and duty of care, and explicit obliga-
tions set forth in the 1940 Act. 

Duty of care and duty of loyalty
Both independent directors and affiliated

directors of a mutual fund are fiduciaries and
owe the fund and its shareholders special
responsibilities that apply when making busi-
ness decisions on behalf of the fund. In par-
ticular, the directors owe the fund and its
shareholders the fiduciary duties of loyalty
and care. The duty of loyalty prohibits self-
dealing and forbids directors from using their
position of trust and confidence to further
their own interests.

The duty of care generally requires direc-
tors to perform their duties in good faith, in a
manner reasonably believed to be in the best
interests of the fund and with that degree of
care that an ordinarily prudent person in a
like position would exercise under similar cir-
cumstances.7 The duty of care requires that
directors keep adequately informed on perti-
nent matters, apply their business judgment
to appropriate matters and reach reasonable
decisions. The duties of loyalty and care are
simply the basic common law duties that help
guide the decision-making process. The board
is also subject to explicit obligations set forth
in the 1940 Act, the most important of which
is approval of the investment management
agreement

Approval of the investment
management agreement

Under Section 15 of the 1940 Act, the
investment management agreement must be
approved initially and upon renewal by a
majority of the fund’s outstanding voting
securities and by a majority of the board of
directors, including a majority of the fund’s
directors who are not parties to the advisory
contract or interested persons of a party to the
contract. After its initial term of two years,
the investment management agreement must
be approved annually. 

The annual approval of the investment
management agreement is a key undertaking
for the directors. In evaluating the terms of the
investment management agreement, directors
are required to request and evaluate, and the
advisor is required to furnish, certain informa-
tion. This includes information about invest-
ment performance, compensation, brokerage
and portfolio transactions and overall fund
expenses and expense ratios. The annual
approval provides ample opportunity for the
board to ferret out abusive management by the
advisor and ensure the interests of fund share-
holders are maximized with respect to the ser-
vices provided by the investment advisor.  

The evolving market timing
scandal

With a basic understanding of a fund’s
organization and the duties and responsibili-

ties of its board of directors, the next logical
questions are: What is market timing? Does
market timing hurt fund shareholders and, if
so, is the board of directors in a position to
detect and prevent this practice?

As stated previously, market timing is the
practice of excessive short-term trading of
mutual fund shares in order to exploit the for-
ward pricing requirements mutual funds use.
Forward pricing requires funds to price their
shares, based upon the value of the underlying
securities, once a day at 4 p.m. EST. The price
shareholders pay for fund shares is the net
asset value (NAV), calculated based on the
market value of the securities in the fund.
Fund shares do not trade on the secondary
market and are redeemable, meaning that
shareholders normally sell their shares back to
the fund at the fund’s NAV.

Market timing is most prevalent in U.S.-
based funds that hold foreign shares (e.g.,
international funds) because foreign markets
close before the U.S. market. The market
timer realizes that when the U.S. market
closes up on a given day, then foreign markets
are likely to rise the following day. The mar-
ket timer buys shares of the fund by locking
in a price of the fund that holds foreign secu-
rities reflecting stale prices. The discrepancy
between the stale price of the underlying for-
eign shares and the value assigned to the fund
shares at the end of the day translates into a
quick profit when the market timer cashes out
of the fund the next day.

The effect of market timing on sharehold-
ers has yet to be quantified, but the SEC
noted that it hurts long-term shareholders in
those funds in several important respects.8

First, market timing dilutes fund assets. Dilu-
tion occurs when fund shares are overpriced
and redeeming market timers receive proceeds
based on the overvalued shares. The fund may
be required to sell securities to raise cash or it
may pay for redemptions out of its cash
reserves, both of which ultimately diminish
fund assets. Second, market timing increases
transaction costs by subjecting the fund to
excessive trading activity. Third, market-tim-
ing behavior can disrupt the fund’s stated
portfolio management strategy, requiring a
fund to maintain an elevated cash position
and resulting in lost opportunity costs. In
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each of these cases the costs associated with
market timing are borne by all shareholders,
not just those market timers who are walking
away with the quick profit. 

One may argue that, irrespective of the
duties of the board as outlined above, it is diffi-
cult if not impossible for the board to ferret
out market-timing behavior. However, in its
2003 investigation, the SEC discovered that
more than 30 percent of the 88 fund firms
subpoenaed have disclosed portfolio informa-
tion indicating that certain fund shareholders
possessed the ability to make advantageous
decisions to place orders for fund shares. This
information was available to the boards of the
firms subpoenaed, a point that suggests that
market timing is far more prevalent than ini-
tially thought and that fund boards are turning
a blind-eye to this activity in their own funds.
Boards should consider whether they have
avoided asking tough questions of their invest-
ment advisors relating to their fiduciary duty.
Had the directors of the subpoenaed boards
revisited the core duties of loyalty, care and
careful compliance with provisions of the 1940
Act, the prevalence of market timing uncov-
ered by the SEC might not have been so great. 

The job of the independent director
becomes most challenging on those occasions
when the director suspects that a manager
may have engaged in illegal or improper con-
duct. However, independent directors have an
obligation to detect such conduct even when
no suspicion exists. Paul Brountas, one of the
nation’s leading experts on the subject of cor-
porate governance and the author of Board-
room Excellence, A Common Sense Perspective
on Corporate Governance, recommends that
directors have the courage and ability to chal-

lenge in dispatching their duties: “A board
cannot be effective unless its members possess
and exercise good judgment, are financially
literate, are able and willing to assume respon-
sibility, and have the courage to say ‘no’ to
management when it proposes actions or poli-
cies that subordinate the interests of the
stockholders to the interests of management
or otherwise serve to reduce rather than
enhance stockholder value.”9 Despite the
prevalence of market-timing behavior and its
acceptance by affiliated directors, had inde-
pendent directors asked the necessary ques-
tions, they would have concluded that market
timing subordinates the interests of share-
holders to the investment advisor and ulti-
mately reduces shareholder value.  

Conclusion
Reform legislation is not the answer. The

board of directors for a mutual fund, under
already existing law, has an enormous respon-
sibility to ensure that shareholders’ money is
invested in a manner consistent with fiduciary
principles and statutory law. Indeed, directors’
responsibilities far exceed the basic tenets
summarized above. In a commonly referred to
standard, Justice Cardozo described the duties
of a fiduciary as “something stricter than the
morals of the market place. Not honesty
alone, but the punctilio of an honor the most
sensitive, is then the standard of behavior. As
to this there has developed a tradition that is
unbending and inveterate.”10 The board of
directors of funds in which market timing has
occurred, and more importantly the indepen-
dent directors dubbed the “independent
watchdogs,” have failed to discharge their
duties at the most fundamental levels. Board

members must ask probing questions of the
investment advisor and be vigilant in protect-
ing the interests of fund shareholders. Share-
holders must demand that directors go
beyond what is minimally required to ferret
out abusive practices and demand that direc-
tors treat their responsibilities as the “punc-
tilio of an honor the most sensitive.”
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The 2003-2004 bar year is well under
way, and the New Lawyers Section
already is planning numerous pro-

grams and activities for the benefit of its
members. Because these programs and activi-
ties can only succeed if section members
support them, our goal for this year is to
increase involvement in section activities and
to ensure that section programming ade-
quately addresses member needs and inter-
ests. The first step toward achieving this goal
is to provide answers to a few basic ques-
tions.

What is the New Lawyers Section
and who are “new lawyers”?

The New Lawyers Section currently main-
tains a membership of approximately 5,822.
This level of membership makes it one of the
largest sections of the MBA.

The section includes members of the bar
admitted to practice for 10 years or less. Con-
trary to common misconception, the section is
not dedicated solely to “brand new” attorneys
who are fresh out of law school. Rather it
serves the needs of attorneys with varied levels
of experience in all areas of practice. We
encourage “new lawyers” of all levels to take
advantage of what the New Lawyers Section
has to offer.

What is the New Lawyers 
Section Council?

The New Lawyers Section Council con-
sists of 15 attorneys from across Massachu-
setts, representing various areas of practice
and years of experience ranging from zero to
10. Our widely varied backgrounds, areas of
practice and levels of experience give the
council the unique ability to address a broad
range of issues pertinent to new lawyers. But
… we can’t do it without your help. We urge
every section member to get involved and to
let us know what the section can do for you.

How is the New Lawyers Section
serving you?

Every year, the New Lawyers Section
endeavors to provide programs, projects and
services that will present opportunities for the

personal and professional growth of its mem-
bers. This year will be no exception as the
New Lawyers Section expects to be vocal and
visible in areas including community service,
continuing legal education, mentoring, social
events and legislation. Keep your eye on MBA
announcements regarding section-sponsored
activities including the following:
• The section expects to change the format

of its social events this year. Watch for
announcements of upcoming events that
will offer new lawyers not only the oppor-
tunity to socialize and network with their
peers but also to interact one-on-one with
prominent practitioners in various fields.

• The New Lawyers Section expects to lead
the charge on several community-service
projects this year. Although we will be
actively seeking the involvement of section
members, we also welcome and encourage
the participation and contributions of all
members of the bar. Community service
and outreach projects enhance the image of
the entire legal profession in the eyes of the
community at large. These projects (and the
communities that they serve) will benefit
from the involvement of all members of the
bar — regardless of years in practice. All
MBA members should watch for announce-
ments regarding these opportunities.
We encourage you to take an active role in

getting the most out of your MBA member-
ship by becoming involved in section events.
Please feel free to contact me at
rhackett@bowditch.com with your ideas,
interests and concerns. I look forward to hear-
ing from you.

COMMENTS FROM THE CHAIR OF THE
NEW LAWYERS SECTION
By Renee E. Hackett

Renee E. Hackett is an associate specializing
in employment and higher education law at the
law firm of Bowditch & Dewey, LLP.
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It appears that the number of dedicated estate
planning attorneys is on the wane. There
seems to be a paucity of new lawyers willing

to devote the academic energy necessary to mas-
ter this difficult, subtle, but fundamentally un-
sexy discipline. Noted consortia of estate plan-
ning professionals have even addressed the deans
of American law schools, asking that more cur-
riculum focus be given to the field during the
educational process. 

Ironically, as America ages, the pace of inter-
generational wealth transfer accelerates, and the
demand for estate planning expertise continues
to rise. Sadly, however, the heady lure of probate
continues to fail to spark the imagination of
starry-eyed 1Ls.

Since the evaporating pool of estate planning
talent tends to concentrate in the larger and
pricier law firms, the host of average middle-
American testators and testatrices are increas-
ingly guided to the modest general practitioner

to fulfill their needs. Therein lies a fundamental
problem — many general practitioners, while
willing to dabble in the art when requested to
do so by their clients — don’t have much
knowledge or experience at estate planning.
Infrequent practice and rusty skills can lead to
mixed results, when the documents become, to
be euphemistic, operative. And although the
practitioners may feel comfortable drafting a
simple will, perhaps, or a durable power of attor-
ney — the occasional homestead filing or health
care proxy might be attempted — the world of
complex planning remains terra incognito to
many. This, in turn, can cause embarrassment to
the attorney who, when asked pointed questions
by a client who has attended one too many life-
insurance-annuity-Medicaid-probate-avoidance-
asset-protection seminars (without which today’s
seniors would have to buy their own continental
breakfasts), stares like a headlight-frozen deer. 

As a stopgap remedy to this burgeoning
problem, this column addresses the most funda-
mental aspects of that most humble tool of the
estate planner — the revocable trust.

Why do we use revocable trusts, anyway?
After all, they provide no asset protection from
creditors, they give no sexy income tax benefits,
gifts to them aren’t considered complete for gift
and estate tax purposes, and therefore the trust
assets are includible in the estate of the grantor.
So why bother? Put in a different way, as an
adjunct to estate planning, why is a revocable
trust superior to a simple will?

Probate avoidance
The probate procedure in Massachusetts is

not as onerous as it is in some other jurisdic-
tions. Nonetheless, there are a number of nega-
tive implications to probate, and therefore pro-
bate avoidance is often in the best interest of the
client’s beneficiaries. 

Probate is generally only required when there
are assets that are titled in the name of the dece-

dent alone, and the court’s authority is required
to properly retitle them. Therefore, assets that
have been transferred to inter-vivos trusts during
the lifetime of the decedent generally escape the
probate procedure. Because the terms of the
trust determine the disposition of the assets,
probate authority is therefore not needed, and,
generally, where it is not needed it lacks jurisdic-
tion.

Caveat: There are cases in which traditionally
non-probate assets have been brought back into
the probate estate. For example, Massachusetts
courts have found that certain joint assets were
never intended to pass to the surviving joint
owner, and thus the survivor was compelled to
retransfer nominally joint assets to the decedent
joint owner’s estate. These cases are few and far
between, however, and the burden of proof is
high.

Time delays
The probate procedure moves at its own

stately pace, generally unheeding of the needs of
the beneficiaries of the estate. There is usually a
gap of at least a month, and often more, before
a will can be allowed. Since the fiduciary can be
held liable to creditors in certain situations,
many if not most executors and administrators
steadfastly refuse to make distributions to bene-
ficiaries until the one-year statute of limitations
for creditor claims has run.

If there is the need to expedite the probate,
due to the existence of a wasting asset or other
emergency, speed can be achieved through a
temporary probate or administration proceed-
ing. However, these options are relatively inflex-
ible and administratively burdensome, when
compared to trust administration. For example,
an intestate estate can be dealt with on an expe-
dited basis through the Special Administration
procedure, but the fiduciary is required to file a
bond with sureties, which can be expensive and
hard to obtain, especially if the estate is large
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and the fiduciary does not have substantial per-
sonal assets or professional fiduciary experience.

Expense
In addition to the relatively minor expense

of preparing and filing the petitions and other
instruments, there is the increased likelihood of
litigation, for reasons discussed below. Litiga-
tion can be, of course, ruinously expensive for
the estate.

Privacy
One of the principal drawbacks of probate

is the public nature of the procedure. The
assets of the probate estate are inventoried, set-
ting forth the value and nature of the assets,
and the inventory must be filed. The will is
also filed, as well as the names, and, remark-
ably, the addresses of the heirs. All of this infor-
mation is obtainable for the asking at the pro-
bate court. Thus, the addresses of minor
children, incompetent individuals, grieving
surviving spouses, etc., along with the likely
benefit they will receive, is all there for the
casual perusal of any individual who might
find such information interesting, valuable or
merely amusing.

In addition, the creditors of the decedent
are constructively notified of the decedent’s
death, by the legal notice requirement.
Remarkably, legal notices are read, notably by
credit card companies, and the creditors are
given the opportunity to file their claims
against the estate. Such claims might otherwise
lapse due to the strict one-year from date of
death statute of limitations.

Another publicity-related downside is that
the heirs of the decedent must be notified of
the death of the decedent, even if they are not
beneficiaries of the will. Thus, heirs who would
never need to be involved in the settlement
process are notified of their right to object to
the probate of the will. This, too, greatly
increases the likelihood of litigation.

There are many grounds for objection —
including improper or insufficient execution,
incapacity, undue influence and duress. Each
of these present evidentiary problems and allow
disgruntled beneficiaries the opportunity to air
their grievances in court (or perhaps institute
vexatious proceedings in order to force settle-
ment discussions). This naturally increases the

likelihood of expensive litigation.

Trust comparison
Publicity — There is no general requirement

to notify anyone not provided for in the trust.
Thus no disinherited, disgruntled heirs need be
tracked down and notified. There is no filing of
an inventory (unless the trust is under the ongo-
ing jurisdiction of the probate court, which is
not the usual state of affairs), so no stranger
need be privy to the size or nature of the trust
estate. There is generally no public notification
of the names and addresses of the heirs, as there
is in probate.

Ease of objections — Unlike the situation
with wills, where all of the statutory heirs are
notified by the petitioner of their right to object
and the procedure for doing so, in the usual
course of affairs there is no proactive, court-
required procedure for one to object to a trust.

It should be noted that, in some instances, a
trust is made subject to the jurisdiction of the
probate court, and accountings must be filed for
allowance. The most common reason for seek-
ing allowance is for the protection of the trustee,
because allowance forecloses the beneficiaries’
rights to object in the future as to that particular
accounting. In such cases, the beneficiaries are
required to be notified (but not the heirs-at-
law), and they do have an opportunity to object.

There are no statutory execution require-
ments for trusts (at least not in Massachusetts).
This removes one of the most fertile grounds for
objections. 

• The lack of notice and disclosure require-
ments make it difficult to determine whether
you have standing to sue, and whether it will
be worth your while, economically, to do so. 

• Legal heirs and pretermitted heirs (i.e. chil-
dren of the decedent who are not mentioned
in the decedent’s will) do not have automatic
standing to sue trusts, while they do have
such standing with respect to probate estates.

• Trusts can, to a greater extent than estates,
provide that the trustee may use trust assets
to defend any suit. 

• Trusts can more easily utilize in terrorem
clauses, which may purport to disinherit
beneficiaries who object to the size of their
share. In terrorem clauses are more difficult to
use in the probate/willl arena, because if the

beneficiary successfully objects to the
allowance of the will, then the in terrorem
clause will be thrown out with the rest of the
will (in many states, in terrorem clauses are
void as against public policy, but Massachu-
setts is not presently such a jurisdiction).

Notice — There is no notice requirement for
legal heirs, there is no requirement to notify
creditors and there is no requirement to publicly
disclose an inventory (unless the trust has been
made subject to the ongoing jurisdiction of the
probate court, a relatively unusual occurrence).

Speed — While the procedure for the
allowance of the probate petition runs its stately
course, time stands still. Trusts, on the other
hand, can continue to function without regard
to the grantor’s death. Assets can be actively
managed, payments can be tendered, beneficiary
advancements and other distributions can be
made, all without interruption due to the death
of the decedent (of course, since a decedent’s
(previously) revocable trust may be subject to
some liabilities of the decedent — notably, estate
and income taxes — it may be advisable to pru-
dence in making beneficiary distributions until
such potential liabilities are identified and dealt
with).

Partnership and LLC interests — Death of
a partner or member often dissolves a partner-
ship or LLC. Therefore, interests in partnerships
or LLCs often become direct interests in the
underlying assets of such entities, which can
have deleterious effects on the ability of the
estate to continue ongoing business of the entity,
preserve any asset protection qualities which
may be afforded by a LLC or limited partner-
ship, and interfere with the ability of the estate
of the decedent to receive valuation discounts
for the interests due to lack of marketability or
control. When such interests are held by revoca-
ble trusts during lifetime, instead of outright by
the individual, the individual’s death does not
become an automatic termination event. Thus,
business continuity can be maintained and dis-
counts preserved.

Estate planning using revocable trusts is a
marvelously rich and complex subject, and one
can barely scratch the surface in a few hundred
words. But hopefully, this thumbnail sketch
will be useful when you evaluate whether trusts
should be a part of the services you may pro-
vide for your clients.
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Introduction
The law of adverse possession has been in

place in this country for well more than 100
years. In the 19th century, the country was in
need of laws that would encourage develop-
ment of land and resolve title conflicts.1

“While English law looked askance at adverse
possession, it was ‘eagerly embraced in the
United States’. In 1845, the Chief Justice of
Pennsylvania rationalized the popularity of
the rule not on the basis of the merit of the
occupant’s claim, ‘for he has none, but for the
demerit of his antagonist in delaying the con-
test beyond the period assigned for it, when
papers may be lost, facts forgotten, or wit-
nesses dead’. This doctrine, which seemed to
‘favor settlers against absentee owners’ was
especially favored in the West; the further one
proceeded west, ‘the shorter the period of
time needed for adverse possession to ripen
into title.’”2

In Lawrence v. Concord,3 the Supreme
Judicial Court reversed the decisions of the
superior and appeals courts and affirmed the
ancient doctrine properly validating the claim
of title of a trespasser where the true owner
had failed to protect its rights for a lengthy
period of time notwithstanding its lack of
knowledge of its interest in the property.

There are two important points to extract
from the case: (1) a true owner can lose title
to property by adverse possession even if he
had no knowledge of his interest in the prop-
erty; and (2) in some circumstances, title to
property owned by a municipality can be
acquired by adverse possession.

Facts
The subject of the case is a small house on

Main Street in Concord that was once owned
by Mary Burke. Under the terms of her 1941
will, Burke left her home to her daughter,
Helen, “never to be sold.” The will further
provided that after Helen dies, the property
was to go to her adopted daughter, Harriet
Burke Frazier. If no children survived Harriet,
the property was to go “to the town to use as
they see fit and proceeds from same to be
used for better education of some deserving
children.” Mary Burke died in 1942 and the
property passed to Helen. In 1964, Helen
conveyed her life interest to Harriet, and then
in 1965 Harriet died with no children. Upon
Harriet’s death, the property passed to the
town of Concord.

In 1942, Mary Burke’s will was properly
probated, however the probate documents do
not indicate that the town of Concord was
notified of its remainder interest. At that
time, there was no requirement that beneficia-
ries who were not heirs receive notice either
before or after the allowance of the will. In
1954, the statute was amended to add such a
requirement.

At the time of her death in 1965, Harriet
was married to Joseph Frazier. After his wife’s
death, Joe lived in the property for a short
period. He then rented it to tenants until
1974 when he moved back in and resided in

the house until his death in 1996. From 1964
through 1996, Joe lived in the house openly
as a typical homeowner. He paid taxes, he gar-
dened, he sat out on the porch, he socialized
with neighbors, etc. When Joe died, the prop-
erty passed by will to his friend, Albert
Lawrence.

In the process of the probate of Joe’s will,
the town of Concord was notified of its
potential interest in the property. The town
then took the property by eminent domain
and paid no damages to Lawrence based upon
its contention that it was the true owner.
Lawrence petitioned the court for damages on
the ground that Joseph Frazier had acquired
title by adverse possession and properly
devised the property to him. The town con-
tested the adverse possession claim on essen-
tially two grounds: (1) that title was not
established where it had no notice of its inter-
est; and (2) that it held the property for a
public purpose barring an adverse possession
claim.

The decisions
The elements of adverse possession are

extremely well known. “A party claiming title
to land through adverse possession must estab-
lish actual, open, exclusive, and nonpermissive
use for a continuous period of twenty years.”4

The Appeals Court, in Lawrence v. Concord,5
confirmed that Frazier was in continuous,
exclusive, adverse possession of the property
from 1965 until 1996, and that he used the
property as a typical homeowner.

However, despite its seeming acknowledg-
ment that all of the elements were satisfied,
the Appeals Court affirmed the lower court’s
judgment in favor of the town. In a confusing
opinion, the Appeals Court described the
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inquiry into whether Frazier’s use was open as
“metaphysical” and held that 

Frazier’s use was not open so as to put
the town on notice that its property
rights were at risk. Although Frazier did
not attempt to conceal that he was
using the property, his use was not open
because the true owner, the town, nei-
ther knew nor reasonably should have
known of its ownership or that the
nature of Frazier’s use changed when
Harriet died, becoming adverse to the
town’s ownership. Neither was Frazier’s
use notorious. Nothing in Frazier’s con-
duct or use should have alerted the
town, or anyone else, to the town’s
interest. Other than Frazier himself,
there was no one with actual or con-
structive knowledge that Harriet’s inter-
est in the property ended when she died
childless. Similarly, other than Frazier,
whose interest was contrary, there was
no one either with knowledge that
Mary Burke’s specific devise to the town
was being thwarted or with an interest
in ascertaining that her devise be hon-
ored.6

Essentially, the Appeals Court revised the
law of adverse possession by adding a new ele-
ment: the requirement that the true owner
have knowledge of its interest in the property.
The court also placed an affirmative duty
upon the trespasser to convey that information
to the true owner if it was known to him. At
the expense of the preservation of the effec-
tiveness of the doctrine, the Appeals Court
sought to ensure the true owner a reasonable
opportunity to protect his property rights.

Fortunately for the legal community, it is
not necessary to attempt to interpret the
nature of the full impact the decision would
have had on the doctrine of adverse posses-
sion. The Supreme Judicial Court restored the
law to its former five simple elements and
ensured its continued effectiveness.

The SJC correctly held that the town’s lack
of knowledge of its interest in the property
was irrelevant to the claimant’s ability to meet
the open and notorious requirements. The
purpose of the two elements is to put the true
owner on notice of the trespasser’s possession

so that he may vindicate his rights.7 However,
there is no requirement that the true owner
have actual knowledge of such use. Open and
notorious use of property is deemed to place
the true owner on constructive notice of such
use, and it is immaterial whether the true
owner actually learns of that use or not.8 Fur-
ther, the focus of the open and notorious ele-
ments is solely on the use or possession of the
property.9

The SJC has definitively determined that
an owner’s lack of knowledge of its interest is
neither an element nor a defense in an action
for adverse possession.10 A requirement of such
knowledge is inconsistent with the purpose
served by the doctrine of adverse possession: to
clear land titles and thereby eliminate barriers
to worthwhile use of the land.11 Requiring
actual knowledge of dispossession or of one’s
interest would allow long dormant claims to
title to “rise from the dustbin of history and
many titles would become unsettled.”12

Obviously, one who has no knowledge of
his interest in property has no opportunity to
protect his property rights. However, in order
to preserve the effectiveness of adverse posses-
sion in clearing land titles, it is appropriate to
allow such owners to lose their rights when
they fail to act. The valid public purpose of
the doctrine outweighs the rights of a few
individuals or entities who, for benign reasons,
may not have received notice of an interest in
real property.

Adverse possession of 
municipal property

In most jurisdictions, government-owned
property is immune from claims of adverse
possession or prescription. Massachusetts is an
exception. Under the provisions of Massachu-
setts General Laws chapter 260 section 31,
the 20-year statute of limitations for recovery
of land applies to the commonwealth and its
political subdivisions except in connection
with land “held for conservation, open space,
parks, recreation, water protection, wildlife
protection or other public purpose.”

In Lawrence, the claimant was able to take
advantage of the grandfather clause enacted
with the public purpose exception included in
the statute. The amendment that added the
exception was enacted in December 1987 and

included language that would prevent it from
abrogating the rights of one who established
title by adverse possession more than 20 years
before the effective date of the law. Frazier’s
possession began in 1965 and title was estab-
lished in 1985. Thus, the public purpose
exception to Chapter 260, Section 31 was not
inapplicable in the case.

The town, however, disputed Frazier’s pos-
session in the early years and argued that the
public purpose exception of Chapter 260,
Section 31 was a bar to the acquisition of title
by adverse possession. There is no case of
which this author is aware that specifically
interprets the term “public purpose” in con-
nection with Chapter 260, Section 31. In
Sandwich v. Quirk,13 the SJC held that a
town’s taking of land for nonpayment of rent
interrupts the running of the 20-year statute
of limitations. As part of its analysis, the court
cited Chapter 260, Section 31 and suggested
without deciding that the term “public pur-
pose” in the statue may be synonymous with
“municipal purpose” which is the term used
in Chapter 60, Section 77.14 Under the provi-
sions of Chapter 60, Section 77, after a town
forecloses “rights of redemption under a tax
title or taking, as hereinbefore provided, the
land shall thereafter be held . . . for municipal
purposes.”

The term “municipal purpose,” however,
has a much broader reach than what seems to
have been intended by the legislature when it
included the public purpose exception in
Chapter 260, Section 31. The 1987 amend-
ment to Chapter 260, Section 31 was enacted
as part of the Acts of 1987 Chapter 564,
which is entitled “An Act Providing for an
Environmental Enhancement and Protection
Program for the Commonwealth.” The act
was designed to provide for open space acqui-
sition and preservation programs in four pro-
grammatic areas: “public access/conservation,
preservation assistance to cities and towns,
restoration of recreational facilities, and pro-
tection of the Commonwealth’s water
resources.”15 Therefore, where the amend-
ment refers to an exception for land held for
conservation, open space, parks, recreation,
water protection, wildlife protection or other
public purpose, it is clear from the legislative
history that the public purpose contemplated
is one which would preserve open space or
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enhance the other stated environmentally
related goals of the statute. The statute does
not seem to provide an exception for property
held by a governmental unit for any type of
public use.

Another means of ruling out a broad inter-
pretation of the term “public purpose” is the
application of the doctrine of ejusdem generis:
“Where general words follow specific words
in a statutory enumeration, the general words
are construed to embrace only objects similar
in nature to those objects enumerated by the
preceding specific words.  The doctrine is
most appropriate when a series of several
terms is listed which concludes with the dis-
puted language.”16 In the public purpose
exception, each of the words in the series pre-
ceding “public purpose” describes land held
for recreation purposes or undeveloped land
to be preserved for open space or wildlife. The
final general language “other public purpose”
must be construed to refer to a purpose simi-
lar in nature to those described by the preced-
ing words.

The legislative history and the construc-

tion of the statute seem to rule out an inter-
pretation that would prevent accrual of
adverse rights in property held by a govern-
mental unit for general public or municipal
purposes.

Conclusion
The Appeals Court seemed to be inclined

to attribute some enhanced level of wrongdo-
ing to Joseph Frazier, referring to the possibil-
ity that he may have known that he was not
the true owner and other benign activities.
However, in adverse possession cases, all tres-
passers are wrongdoers until the statute
expires. The trespasser’s state of mind, level of
knowledge and, in some cases, possibly tor-
tious purpose are irrelevant. In the absence of
fraud, title is acquired by adverse possession,
even in some circumstances, in government-
owned property, if the five original elements
are met. The SJC restored strength to the doc-
trine of adverse possession by properly reject-
ing the town’s contention that its lack of
awareness of its interest in the property cre-
ated a bar to the accrual of adverse rights. 
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Kiernan v. City of Salem, et al, 58 Mass.
App. Ct. 181 (2003), represents but the latest
diminuendo whimper in a half-century of
unsuccessful resistance to the sweep of the
urban renewal laws. Given that old-fashioned
clear-and-build urban redevelopment is a
dead-letter, both in Massachusetts and nation-
wide, it is perhaps a final whimper, and is of
little intrinsic interest except insofar as similar
fact situations may recur before all of the
existing urban renewal plans terminate. The
history of which it is the latest chapter, how-
ever, has wider implications for a variety of
land use techniques, and at a time when the
legislature is considering a radical rewriting of
the zoning enabling act (General Laws chap-
ter 40A), it may bear some analysis.

Urban renewal law grew out of the origi-
nal national housing acts of the 1930s. There
was then some question whether the “nine old
men” would consider the provision of housing
a valid public purpose supporting both the
appropriation of tax money and the exercise
of eminent domain. To avoid the question,
Congress relied on the police power: it was
not housing that was being undertaken, but
slum clearance. It was legislatively declared
that slums bred a welter of social ills — crime,
disease, immorality — and that eliminating
slums was a valid exercise of government’s
most fundamental functions. Incidentally,
new housing would be provided for those dis-

placed, but this was, of course, only a by-
product of the clearance program.

After World War II, the same method was
applied to the redevelopment of commercial
or mixed districts. In a pattern made uniform
by the interplay of federal law and regulation
with uniformly prescribed state and local
statutes, all passed by governments anxious to
ride the gravy train, large areas of American
cities were duly declared, again in legislative
findings, to be blighted, sub-standard, obso-
lete and an obstacle to growth and progress.
Billions (90 percent or more federally funded)
were spent expropriating private property,
demolishing existing structures, rebuilding
infrastructure and then reselling the land at
necessarily bargain prices to other private
owners, who had agreed to develop it in
accordance with articulated plans under the
supervision of archetypal “mission” agencies
— that is, local urban renewal authorities. 

Unsurprisingly, numerous challenges to
this process were made by those whose prop-
erty was being taken and who had not been
invited to participate in the New Jerusalem.
Attacks were made on the findings of
“blight”; but the courts uniformly held these
to be legislative determinations insulated from
judicial review. Objections were raised to the
transfer of property from one private owner to
another, but the courts dependably ruled that
the intervening acts of land assembly, re-lay-
ing out of streets and utilities and resale for
use according to an overall plan, washed away
any original sin and rendered the reuse a pub-
lic purpose.

In Massachusetts, the seminal case was
Moskow v. Boston Redevelopment Authority,
349 Mass. 553 (1965), the so-called “Parcel
8” case. There, the SJC waved away a series of

challenges to the taking of an office building
in what is now Government Center and the
resale of the land to the New England Mer-
chants National Bank for the construction of
28 State Street. Beyond its opaque and unsat-
isfying reasoning, the decision is a monument
to the court’s unwillingness to intervene in
what it plainly saw as a political process. It
was followed by later cases in which the court
would not review the procedure by which the
determination of “blight” was made, saying
that the hearing mandated by statute was leg-
islative and not adjudicatory, Reid v. Acting
Commissioner of the Department of Community
Affairs, 362 Mass. 136 (1972); where the
court deferred to the redevelopment author-
ity’s judgment as to what was a major plan
change, requiring state agency review, Com-
missioner of Department of Community Affairs
v. Boston Redevelopment Authority, 362 Mass.
602 (1972); and where the Appeals Court
concluded that mere citizens and abutters had
no standing to challenge substantive determi-
nations of an urban renewal agency since
these are quintessentially political, legislative
decisions. St. Botolph Citizens Committee, Inc.
v. Boston Redevelopment Authority, 429 Mass.
1 (1999).

Against this background, in the Kiernan
case a landowner within the urban renewal
area challenged the closing of a side street
lying between his property and that of the
Peabody Essex Museum, and the subsequent
conveyance of the land under the street to the
museum for its recent major expansion. He
argued that he had a right to insist that the
street remain open because the urban renewal
plan, upon which he presumptively relied
when he purchased and developed his prop-
erty, showed it as a street. He also claimed
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that the street closing had been procedurally
defective, that he had been damaged by the
closing and that the sale of the land to the
museum was a private reuse and not a valid
public purpose. Predictably, and deservedly,
he failed on all counts.

In the typical urban renewal plan, land is
conveyed for private redevelopment subject to
numerous controls, chief among which is the
obligation to devote the property to the pur-
poses set forth in the plan and agreed upon
between the redeveloper and the authority. In
Massachusetts, at least, these controls are
imposed the old-fashioned way: as express
covenants, running with the land and coupled
with an ongoing interest. In the usual format,
the conveying redevelopment authority
retains the right, by covenant, to make the
purchasing developer toe the line, at least for
the duration of the plan (usually 40 years).
Except insofar as any changes to the plan may
directly affect its individual parcel, the rede-
veloper is without power to enforce the
covenants governing other parcels in the
renewal area. To give each developer such
power, manifestly, would freeze the urban
renewal plan and deprive the renewal author-
ity, and the public it serves, of the opportu-
nity to adapt a redevelopment scheme to
inevitably (but unpredictably) changing con-
ditions over a period of decades.

In Salem, the redevelopment plan and the
operative deeds hewed to this archetype. The
plaintiff asserted a right to enforce the
renewal plan’s designation of the side street as
a street, relying on the case of Gulf Oil Corp.
v. Fall River Housing Authority, 364 Mass. 492
(1974). In that case, however, the deeds out
to the various redevelopers in fact did carry
mutual covenants, and each owner had the
iron-clad right to enforce the original plan
controls for every other parcel in the redevel-
opment area. (One wonders how the Fall
River plan functioned under such a handicap,
but that is for another day.) Kiernan was not
helped by the incidental fact that the redevel-
opment authority had deeded all of the streets
in the project area to the city without reserv-
ing any rights even in itself to control their
future use, and had done so two years before
the plaintiff purchased his parcel. He was also
not helped by language in his land disposition
agreement (the purchase and sale between a

redeveloper and the renewal authority) grant-
ing him power to object only to changes in
the controls specifically applicable to his par-
cel.

The plaintiff fared no better on his other
claims. Both the Superior and Appeals courts
rejected the notion that he had suffered any
damage from the street closing different from
that of the public at large, since he retained
substantial frontage on the main street (Essex
Street) running in front of both his building
and the museum. His claims of an ownership
interest in the street and of an easement by
necessity were plainly ill-founded and went
nowhere; and Judge Kaplan was moved to
remark that as the beneficiary of a public tak-
ing of some other private owner’s land (which
the redevelopment authority had then sold to
him), Kiernan was ill-positioned to object to
the devotion of the street to the “private” pur-
poses of the museum.

In itself, the Kiernan case is only notable
for the tenacity with which it was pursued.
Despite the heavy weight of precedent against
his claim, the plaintiff weathered the denial of
a preliminary injunction (in which Judge
Haggerty wrote a detailed opinion that surely
put the writing on the wall) to contest, unsuc-
cessfully, the defendants’ motions for sum-
mary judgment (in which Judge Merrick
wrote an equally devastating memorandum
and order). After the claim of appeal was
filed, the plaintiff sought direct appellate
review from the Supreme Judicial Court,
which was denied; and after the Appeals
Court, by Judge Kaplan (when was the last
time the SJC reversed him?), denied the
appeal, the plaintiff then sought further appel-
late review, which, again, was denied.1 But
beyond its own limited impact, the case is
illustrative of certain judicial attitudes that
should be borne in mind.

First and foremost is a wide pendulum
swing, in the early- and mid-20th century,
away from the strict enforcement of private
property rights and in favor of “planning,”
even when that severely limits the freedom of
owners while broadening the categories of
“public purpose” supporting the taking
power. While at the federal level there has
been some backlash against this trend, and a
greater readiness to see excessive regulation as
itself a compensable taking, no such trend is

apparent in our state law. Moreover, at neither
level does there seem to be any retreat from
the corollary deference to the “political” deci-
sions of local approval authorities. 

While many would applaud this trend as
essential to the working of a host of modern
land use regulation techniques, it has its
downside; and this writer, for one, would
question the wisdom of an evolution that
makes virtually every development project the
subject of the give-and-take of local politics.

This issue is brought to the fore by current
proposals to amend Chapter 40A of the Gen-
eral Laws. One version, entitled “An Act to
Promote Land Use Reform in Massachusetts,”
is embodied in Senate Bill No. 1174, intro-
duced by several legislators with the backing
of the local affiliate of the American Planning
Association. The changes are, in a word, radi-
cal. Their provenance is not hard to deter-
mine, but whether the cure won’t be far worse
than the disease is unclear.

The proposed act broadens the definition
of the local zoning power and purports to
make it co-extensive with the “home rule
powers conferred by…the constitution,” and
limits the commonwealth’s power to super-
vise. The bill then adds a vastly increased set
of purposes to be furthered by zoning, includ-
ing considerations of aesthetics, social and
economic policy, environmental protection in
the broadest sense, and any “other pur-
poses…as [the cities and towns] deem appro-
priate.” The draft goes on to welcome every
fashionable zoning tool — development
impact fees, “contract” or negotiated zoning,
transfers of development rights, and so on —
without providing any meaningful check on
or uniformity to their use. It authorizes site
plan approval requirements for literally any
use, including, presumably, a one-family
house on a standard lot. It eliminates, as if by
the way, the approval-not-required process
under the subdivision law, and makes the
division of any land, even into two plainly
adequate lots with grade-level street frontage,
subject to the full planning-board process.

The existing zoning and subdivision laws
already arm cities and towns with a vast dis-
cretion over any serious development or
change in use. As with the law in the field of
urban renewal, the courts generally have
declined to intrude on the substantive deci-
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sions that the statutes leave to local boards. If
those decisions have been reached with mini-
mally adequate foundation and after appro-
priate proceedings, the political judgments of
the local authorities have generally been left
undisturbed. It may be argued whether this
deference has struck the right balance
between the forces of progress and change and
those of reaction and NIMBY-ism (or,
depending on your point of view, between
greed and rapacity on the one hand, and an
embattled citizenry on the other); but there
seems little doubt that the adoption of any
measure closely resembling the present pro-
posal would shift that balance immeasurably.

Under the proposed changes to Chapter
40A (and to Chapter 41), every routine per-
mit application would become another
episode of “Let’s Make a Deal.” The concept
of land use controls as a limited intrusion on
private property rights in order to safeguard
the core public interests of health, safety and,
perhaps, the separation of incompatible uses,
would be at an end. The total politicization of

the permitting process can only add to the
already Byzantine complexity, cost and delay
surrounding all of our land use decisions. It
will further empower the “BANANA” fac-
tion,2 ensure the ability of wealthier towns to
remain exclusive and invite even more corrup-
tion and cronyism. Moreover, everything is
left to the locality. We may expect that mod-
ern planning techniques, which might be wel-
come advances in the hands of a centralized
and expert administration, operating under
uniform and explicit controls, will, under the
proposed act, become just more empower-
ment to local amateurism and prejudice. In
many towns, if you are not at peace with your
neighbors, chummy with the selectmen and
on drinking terms with the building inspec-
tor, you won’t be able to build an outhouse.

And the lesson of the Kiernan case is that
the courts will not intervene. One can see
why they would not wish to; with every per-
mit application subject to discretionary
review, they could fill their docket with such
cases. But is this a future we want? That every

local board be entitled to veto an application
because it does not meet “the need to balance
the ‘built’ environment with the ‘natural’
environment?” So long as the board gives
proper notice and records appropriate find-
ings, the courts will not review whether this
“standard” has been met. Eventually, perhaps,
a case will so offend some moss-backed jurist
that the property-owner will prevail on an
inverse taking claim. But that, I suggest, is the
antithesis of a system. 

End notes
1. One is moved to wonder why the plaintiff, the

proprietor of a long-established high-end
gallery, selling, first and foremost, expensive
19th century marine paintings, should struggle
so desperately against the revival and expansion
of the foremost institution in that field outside
of London, Boston or New York. Surely noth-
ing else in downtown Salem would be likely to
attract traffic useful to his establishment.

2. “Build Absolutely Nothing Anywhere Near
Anybody”.
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On Feb. 9, 2000, Arthur Bruno’s son,
Adam, was arrested within the
grounds of the Old Colony housing

project and subsequently pleaded guilty to pos-
session of heroin and possession of a dangerous
weapon; mace pepper spray. The Boston Hous-
ing Authority brought a summary process
action for possession against Arthur Bruno. As
grounds therefore, the BHA argued that Adam
was a member of Bruno’s household at the time
he engaged in this criminal activity and, thus,
Bruno violated a provision of his lease that for-
bids any household member from engaging in
violent or drug-related criminal activity on or
near BHA property.

The lease elsewhere provided that engage-
ment in criminal activity by the cited class of
persons, including, but not limited to house-
hold members, shall be grounds for eviction of

a tenant. At the trial of the eviction case, Bruno
testified that although Adam was listed as a ten-
ant he, in fact, had left the household to live
with his mother in Abington. To corroborate
Bruno’s testimony, evidence of Adam’s W-2
forms listing his mother’s address as his resi-
dence was introduced. The judge found Bruno
to be a credible witness and accepted his testi-
mony as true. In addition, the judge pointed to
the W-2 forms and the BHA’s lack of any eye-
witness testimony contradicting Bruno’s testi-
mony to support his judgment denying the
BHA possession. The BHA subsequently
appealed the lower court decision.

On appeal, the BHA challenged the judge’s
finding as clearly erroneous. However, beyond
this clear error challenge, the thrust of the BHA’s
appeal was predicated on the theory that because
Bruno listed Adam as a household member on
lease documents during the period of Adam’s
criminal activity, the lease documents should
establish an irrebuttable presumption that Adam
was a household member as a matter of social
policy. The BHA further argued that if the lower
court’s decision was upheld the decision would
place an affirmative duty on the BHA to present
evidence that corroborates the lease documents
on which the tenants are named. The BHA
argued that such an affirmative duty would
place an undue burden upon the BHA to estab-
lish tenancy in all future evictions.

The court rejected this argument, noting it
was the defendant, Bruno, who produced the
credible evidence to support his theory that
Adam was not a tenant in his household. The
court was reluctant to find an irrebuttable pre-
sumption lurking within the lease or the applic-
able statutory or regulatory provisions. The laws
say no such thing and to allow a lease docu-
ment to establish such a presumption is to
travel outside the four corners of the document.
The principal purpose for BHA inquiries
regarding household status was to determine

rent value, to ensure that apartment size was
appropriate for the number of household mem-
bers listed and to prevent overcrowding by
unlisted individuals. The creation of an irrebut-
table presumption that an individual is, in fact,
a household member is not one of the purposes
for which the lease documents were intended.
Thus, the court was unwilling to shut the door
to tenants who are ready and willing to come
forth with evidence to rebut their status as
household members.

In its second attempt to overturn the trial
court’s ruling, the BHA relied upon Oakland
Housing Authority v. Pearlie Rucker, 122 S.Ct.
1230 (2002) under which a tenant may be
evicted where he or she has knowledge that a
household member, guest or any person under
that tenant’s control is engaged in unlawful
activity on or near the premises. The court
reached the decision in Rucker based upon the
application of the federal statute calling for the
eviction of a tenant where the tenant has knowl-
edge of a guest’s illegal activities. The BHA
argued that, even if the court found Adam was
not a household member that he was a guest
and thus grounds for Bruno’s eviction still
existed.  The court was not persuaded by this
argument, noting that a party may not pursue
one theory at the trial level and proceed under
another at the appellate level. Accordingly, the
court affirmed the Housing Court’s judgment.

The court’s refusal to find merit in Boston
Housing Authority’s arguments demonstrates
that the principles of justice and fairness were
adhered to in this case. The court looked past
the technicalities and the sweeping manner in
which the laws are sometimes applied and saw
the reality of the case: an innocent tenant threat-
ened with eviction based on the particularities of
the BHA lease document. The court would not
be dissuaded from acting in the interests of jus-
tice in this case as it upheld the trial court’s judg-
ment in favor of Bruno.

Neil Madden represented Arthur Bruno in
the appeal of Boston Housing Authority v.
Bruno, 58 Mass. App. Ct. 486 (2003). His law
practice, Madden Law Office, in South Boston
focuses on criminal defense and civil litigation.

COURT RELUCTANT TO FIND IRREBUTTABLE
PRESUMPTION LURKING IN LEASE OR REGULATIONS
By Neil Madden
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Two years ago, the United States
Supreme Court held that a statute
authorizing courts to award attorney’s

fees to the “prevailing party” does not permit
courts to award fees to “a party that has failed to
secure a judgment on the merits or a court-
ordered consent decree, but has nonetheless
achieved the desired result because the lawsuit
brought about a voluntary change in the defen-
dant’s conduct.”1 In so doing, the Court
rejected the “catalyst theory” of fee recovery,
which had previously been recognized by most
courts of appeals, including the First Circuit,2

and by the Massachusetts Supreme Judicial
Court.3 Instead, the Court held that to be eligi-
ble for a fee award in the absence of a judgment
on the merits, a party must have obtained a
“judicial imprimatur” on the defendant’s change
in conduct,4 which “create[s] [a] ‘material alter-
ation of the legal relationship of the parties.’”5

Although this decision is good news for
defendants, who, before this case, had often
agreed to pay or been held liable for attorneys’

fees absent a judicial decision on the merits or
any judicially enforceable settlement agreement,
it also raises some legal questions, which have
generated substantial litigation in the lower
courts.6 Although no definitive answers to these
questions are yet available, particularly in the
First Circuit and the Massachusetts appellate
courts, this article will identify some of the
questions and describe how some courts have
resolved them. In light of Buckhannon and its
still-developing progeny, this article will then
provide some practical advice on whether, when
and how to settle cases so as to minimize fee lia-
bility.

Unresolved legal questions
Does the Court’s rejection of the catalyst

theory apply to fee statutes other than the
ones at issue in Buckhannon?

Although the Buckhannon case involved two
particular fee statutes, the Fair Housing
Amendments Act and the Americans with Dis-
abilities Act, both of which contain the term
“prevailing party,”7 the Court referred to a list
of other fee-shifting statutes, some of which use
different language, and indicated that all such
statutes should be interpreted consistently.8

Accordingly, lower courts have held Buckhan-
non’s rejection of the catalyst theory applicable
to various other statutes, including some that
do not contain the term “prevailing party.”9

However, some courts have found Buckhannon
inapplicable to statutes more generally authoriz-
ing fee awards “where appropriate.”10

What kinds of judicial relief constitute a
“judgment on the merits” for purposes of
triggering fee liability?

Although Buckhannon indicates that
obtaining a “judgment on the merits” is suffi-
cient to confer “prevailing party” status,11 what
kinds of judicial action constitute such a judg-
ment remains unclear. The Court characterizes
its previous decisions as denying fees where the
judicial action does not entail a finding of lia-
bility, e.g., reversal of a directed verdict,12 or “a

judicial pronouncement that the defendant
has violated the Constitution unaccompanied
by ‘judicial relief.’”13 Relying on those charac-
terizations, lower courts have allowed fees
where the court issued a declaration that the
defendant violated the Constitution.14 But
courts have denied fees where the trial court
encouraged but did not compel the defendant
to revise the challenged regulations;15 orally
acknowledged the merits of plaintiff ’s claim
but declined to grant any relief;16 granted par-
tial summary judgment for the plaintiff but
did not require any action by the defendant;17

granted a preliminary injunction preserving
the status quo without finally resolving the
merits of plaintiffs’ claims;18 or issued only a
procedural order rather than “relief on the
merits.”19 Additionally, some courts have
found a court order remanding a case to an
administrative agency to be a sufficient alter-
ation of the legal relationship between the par-
ties to trigger fee liability if the remand is
based on a finding or concession of legal error
at the administrative level but not where the
remand is based on a change in the law or on
newly discovered evidence.20

Does a court judgment in defendant’s
favor render the defendant a ‘prevailing
party’ for purposes of obtaining attorney’s
fees under Buckhannon?

Although, before Buckhannon, courts
applied a more stringent standard in awarding
attorney’s fees to defendants than to plaintiffs,21

after Buckhannon, some courts have applied the
same prevailing party test to defendants as to
plaintiffs. In Maine School District No. 35, the
First Circuit held that parent defendants who
“won a clear-cut victory on the sole issue in the
case” were “prevailing parties” for purposes of
obtaining fees from the plaintiff school district
under IDEA.22 In Miles v. State of California,
the court found that dismissal of plaintiff ’s
claim on Eleventh Amendment grounds ren-
dered the defendant state a “prevailing party”
for purposes of awarding costs under Rule

AVOIDING ATTORNEY’S FEES AFTER BUCKHANNON
By Judith S. Yogman

Judith Yogman is a former assistant attorney
general and is an adjunct professor at Suffolk
University Law School.
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54(d) of the Federal Rules of Civil Procedure.23

Thus, Buckhannon may make it easier for
defendants to obtain court-awarded fees under
various fee-shifting statutes.

What kinds of settlements are sufficient
to “create the ‘material alteration of the legal
relationship of the parties’ necessary to per-
mit an award of attorney’s fees”?

In Buckhannon, there was no settlement
agreement at all. Rather, while the case was
pending, the state legislature eliminated the
provision that the plaintiffs were challenging,
and the court therefore dismissed the case as
moot.24 Under those facts, the Court held that
the necessary “judicial imprimatur” was absent
and contrasted that nonjudicial remedy with
“court-ordered consent decrees[, which] create
the ‘material alteration of the legal relationship
of the parties’ necessary to permit an award of
attorney’s fees.”25

The question remains, however, whether a
settlement agreement that does not take the
form of a court-ordered consent decree may be
sufficient to trigger fee liability. Although the
majority opinion in Buckhannon consistently
uses the language “consent decree” to describe
the kind of settlement that could properly
form the basis for a fee award,26 dicta in that
opinion suggests that settlement agreements
that are judicially enforceable may also give rise
to fee liability, even if they do not take the
form of a consent decree.27

The concurring opinion puts “court-
approved settlements” in the same category as
consent decrees28 and also speaks of “an enforce-
able ‘alteration of the legal relationship of the
parties’”;29 and the dissent characterizes the
majority opinion as requiring only a “court-
endorsed settlement.”30

Lower courts that have considered this
question in the wake of Buckhannon have
reached differing conclusions. On the one
hand, in Oil, Chemical & Atomic Workers Inter-
national Union, the court held that a judicial
order approving the terms of the parties’ settle-
ment agreement was not the requisite “judicial
imprimatur” triggering fee liability but was,
instead, “merely a formality,” which did not
alter the legal relationship of the parties.31 Sim-
ilarly, in Christina A. v. Bloomberg, the court
found judicial approval of a class action settle-
ment and the availability of non-contempt

enforcement mechanisms insufficient to trigger
fee liability under Buckhannon.32 Other factors
that courts have relied on in declining to find
fee liability include the absence of continuing
judicial oversight in enforcing the agreement
and the trial court’s characterization of the
agreement as not a consent decree.33

On the other hand, in American Disability
Association v. Chmielarz, the court held that
judicial approval of a stipulation of voluntary
dismissal and retention of jurisdiction to
enforce the parties’ settlement agreement were
“the functional equivalent of the entry of a
consent decree” triggering fee liability under
Buckhannon.34 Similarly, in National Coalition
for Students with Disabilities v. Bush, the court
held that a final judgment ordering the parties
to abide by their settlement agreement and
retaining jurisdiction to enforce the agreement
had the same force and effect as a consent
decree for purposes of fee liability.35 Other fac-
tors that have led courts to find fee liability
include the agreement’s mandatory language,
its caption as an “order” and its execution by
the court rather than by the parties’ counsel.36

Some courts have found it sufficient that the
settlement agreement be enforceable by any
means in state or federal court and that the
court retain jurisdiction to resolve attorney’s
fees issues.37 Several courts have also found
accepted Rule 68 settlement offers to be the
functional equivalent of consent decrees for
purposes of fee liability under Buckhannon.38

Courts have also disagreed about whether a
settlement at the administrative level is suffi-
cient to trigger fee liability. For example, some
courts have found settlements of IDEA claims
at the administrative level to trigger fee liabil-
ity;39 while others have found such settlements
to lack the requisite “judicial imprimatur.”40

Practical advice
In light of Buckhannon, rather than settle

cases, should defendants’ counsel advise clients
to take unilateral action to moot the case and
then move to dismiss on mootness grounds?

Not necessarily. As Justice Scalia pointed
out in Buckhannon, moving to dismiss on
mootness grounds will not always succeed:
“‘It is well settled that a defendant’s voluntary
cessation of a challenged practice does not
deprive a federal court of its power to deter-
mine the legality of the practice’ unless it is

‘absolutely clear that the allegedly wrongful
behavior could not reasonably be expected to
recur.’”41 If a motion to dismiss on mootness
grounds is denied and the case proceeds to
disposition on the merits, plaintiff may pre-
vail and thereby obtain “prevailing party” sta-
tus.42 Therefore, if it seems likely that plaintiff
would prevail on the merits and, if so, that
the court would be likely to grant greater
relief than the parties might otherwise agree
to, it still makes sense to settle a case. 

If defendants do agree to settle a case,
should they agree to pay attorneys’ fees as
part of the settlement?

Even though, under Buckhannon, a settle-
ment agreement may not give rise to fee lia-
bility, such liability is still a possibility,
depending on how the court characterizes the
settlement agreement, as discussed above.
Also, if plaintiffs will not agree to settle the
case without an agreement on fees, defendants
would face the prospect of an adverse decision
on the merits, resulting in greater fee liability
based on the additional time plaintiffs spent
litigating the case. For these reasons, it usually
makes sense to agree to pay attorney’s fees as
part of a settlement.

How should settlement agreements be
structured to avoid fee liability? 

As discussed above, it remains unclear
what forms of settlement, short of a consent
decree, will suffice to trigger fee liability
under Buckhannon.

However, the following factors may lead a
court to conclude that a settlement agreement
is the functional equivalent of a consent
decree and should therefore be avoided if the
goal is to avoid fee liability.

• The agreement is entitled a “consent
decree” (while the absence of this title is not
dispositive, its presence may be).

• The agreement is incorporated into astipu-
lation of dismissal or other document filed
in court. 

• The agreement is approved by the court
(this may be unavoidable in a class action);

• The agreement is incorporated in a court
order. 

• The parties expressly intended the agree-
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ment to beenforceable by contempt (as evi-
denced by the agreement itself, other docu-
ments or oral representations).

• The court intended any order incorporating
the agreement to be enforceable by contempt.

• The court retained jurisdiction for purposes
of enforcing the settlement agreement.

In conclusion, while Buckhannon is gener-
ally good news for defendants seeking to
avoid court-ordered attorney’s fees when cases
are mooted or settled, how it will be applied
in particular situations is still uncertain, par-
ticularly in this jurisdiction. Therefore, it may
still be advisable to agree to pay fees rather
than litigate fee liability in many cases. 
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Over the past 10 years, electronic
commerce (“e-commerce”) has
been growing at an enormous rate.

With discount travel agents, bargain retail
Web sites (i.e. Amazon, E-Toys, etc.) and
online auctions like E-bay and Yahoo, more
and more people are conducting their per-
sonal business from the comfort of their
home. While consumers enjoy this added
convenience, many states and localities
across the country are working diligently to
monitor these transactions for the purpose
of increasing their tax revenues via sales and
use taxes.

E-commerce has brought many new
issues to the area of state and local taxation.
Many states and local townships enforce a
sales and/or use tax on products and services
that are purchased or used within its juris-
dictional boundaries. Sales tax is collected
through retailers who add a surcharge (a

percentage of the total purchase price) to
the amount of the sale. This assessment is
remitted to the state or locality as sales tax.
In contrast, use tax is usually paid by the
buyer after an item has been purchased out
of state and then brought into the taxing
authority’s jurisdiction. Since the use tax
relies on the buyer stepping forward volun-
tarily to pay the tax, states prefer the
mandatory sales tax collection from in-state
vendors at the point of sale. In the past,
these taxes were easier to collect (merchants
were identifiable), but now transactions that
take place over telephone wires and cable
lines are more difficult, if not impossible, to
track. 

The purpose of this article is to detail the
challenges states face when attempting to tax
e-commerce. States are attempting to force
remote sellers to withhold sales taxes when
their residents make on-line purchases. This
area of state and local taxation is a growing
topic of interest due to the myriad of consti-
tutional law issues that intersect the state’s
authority to do business. The battle between
local governments and consumers will only
increase as Internet sales become a larger part
of today’s economy.

The main issue surrounding a govern-
ment’s authority to tax purchases and sales
relates to having proper jurisdiction over the
seller. This concept of “proper jurisdiction”
becomes a hurdle that states and their locali-
ties must get past before taxes can be
imposed. E-commerce has made the juris-
diction issue quite tricky. The landmark case
of Quill Corporation vs. North Dakota, 504
U.S. 298 (1992), breaks down the struggle
between the Due Process Clause and the
Commerce Clause. For a state to tax a seller,
it must pass the test for Due Process and
satisfy the requirements of the Commerce
Clause.

For a state not to violate a seller’s due
process, there must be some “minimum con-
tacts” with the taxing state. The vendor
must reach out and purposefully avail itself
of the benefits of that state. A merchant will
be considered to have the requisite contacts
with a taxing jurisdiction if it owns own
property in that state or sends sales repre-
sentatives into the locality. A seller who
mails catalogues or makes phone call solici-
tations in that state will be found to have
purposefully availed itself of the state bene-
fits (i.e. the seller seeks out the state’s resi-
dents to make sales). See Quill Corp. The
purpose of the Due Process Clause is to treat
taxpayers fairly. A merchant that reaches out
to a state’s residents in order to sell products
should understand that it is subject to a for-
eign jurisdiction’s laws and regulations. The
concept of fairness is the underlying theme
in a Due Process analysis.

However, the due process requirement is
only the first part of the jurisdictional analy-
sis. Once a seller has availed itself of the tax-
ing state (thus satisfying the Due Process
Clause of the U.S. Constitution), a four-
part test must also be examined to see if the
Commerce Clause is satisfied.

The Commerce Clause states that sub-
stantial nexus must be present before a tax
can be levied on an out-of-state merchant.
Substantial nexus has been defined as having
a physical presence within a state’s jurisdic-
tion. The Commerce Clause was enacted by
Congress so that it could regulate interstate
transactions. It was Congress’s intent to
ensure that no unfair or burdensome taxa-
tion would be levied by a state, thus hinder-
ing interstate commerce. A state must satisfy
a four-part test in order to force a remote
seller to collect sales tax. This test was laid
out in the U.S. Supreme Court case of Com-
plete Auto Transit, Inc. v. Brady, 430 U.S.
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274 (1977).
The U.S. Supreme Court in Complete

Auto stated that a seller must meet the fol-
lowing four-part test:

1. The seller must have substantial nexus
(physical presence) in state;

2. The tax cannot discriminate against inter-
state commerce;

3. The tax must be fairly apportioned; and

4. The tax must be fairly related to services
provided by state.

While a merchant may satisfy the “mini-
mum contacts” requirement of the Due
Process Clause, it can also not meet the bur-
den of the Commerce Clause. Both must be
complied with in order for sellers to have
taxes imposed on their business. To the dis-
may of many states, under the Commerce
Clause, it is almost impossible to force elec-
tronic sellers to collect sales tax. Most Internet
sellers fail the first part of the test as they have
no physical presence in that state. As dis-
cussed above, while sending mailings into a

state may satisfy Due Process, it falls short of
meeting the stringent requirements of the
Commerce Clause.

This test laid out by the Supreme Court
prevents the states from taxing many of the
purchases and sales that occur over the Inter-
net. Vendors can be operating outside of the
United States. Because of this, states have
incredible difficulty tracking down sellers to
determine if they fall within a state’s jurisdic-
tion.

Sales over the Internet can be transacted in
many forms. Some products sold must be
shipped through the mail (clothing, food,
etc.) in transactions that closely resemble cata-
log purchases. However, other sales can result
in the products being downloaded onto com-
puters (such as music or video).

When an Internet sale occurs, the seller
does not enter into a taxing jurisdiction. Usu-
ally, Web sites are maintained on computer
servers — which stores information required
to run and maintain Web pages on the Inter-
net — that are located in other states or even
foreign countries. In addition, electronic sell-
ers do not actually enter a state. For example,

sellers will place advertisements on Internet
Web pages that will attract buyers to visit a
certain Web site. The merchant never actually
connects with the purchaser’s state. Thus,
because no contacts with the state are estab-
lished, the merchant is not required to with-
hold sales tax under the Commerce and Due
Process Clauses. 

Finding these transactions may be impossi-
ble and is in any event quite time consuming.
Purchases over the Internet happen instanta-
neously and often with no records or receipts
changing hands. In these situations, even if a
state could meet the four-part test of the
Commerce Clause, it would more than likely
not even know when the transaction
occurred.

In an age where the economy is becoming
more involved with technology, Internet sales
are poised to increase greatly over the next 10
years. As more transactions are conducted
online, states will be more determined to fig-
ure out a method to tax these sales. With the
hurdles of the U.S. Constitution to overcome,
many states could be fighting this issue for
many years to come.
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A s businesses, both large and small,
become increasingly more global,
those who administer human

resources and payroll must expand their base
of knowledge to encompass the rules that
apply to the cross border exchange of services.
The purpose of this article is to provide an
overview of how income tax treaties work to
reduce or eliminate U.S. income taxes and the
administrative rules that employers and other
payers must follow to allow exemptions from

withholding under tax treaty provisions. 

An introduction to tax treaties
Income tax treaties are agreements negoti-

ated between countries for the purpose of
avoiding double taxation, providing informa-
tion exchange and reducing or eliminating
source country tax for treaty country resi-
dents. The United States has more than 40
income tax treaties in effect. The treaty with
the former USSR applies to eight countries. A
tax treaty may be renegotiated and replaced
with a completely new treaty or an existing
treaty may be changed by a protocol. New
treaties become effective upon ratification by
the U.S. Senate and the exchange of instru-
ments of ratification with the executive
branch of the treaty country. An overview of
the existing treaties can be found in IRS Pub-
lication 901, US Tax Treaties. As the IRS
points out, this is a starting place for informa-
tion since many treaty provisions are not
included in this publication. Tax treaty ser-
vices can be purchased from the major tax
publishing companies.

When a treaty is first published it is
accompanied by a Treasury Explanation. In
addition, the IRS has issued Revenue Rulings,
Revenue Procedures, Technical Advice Memo-
randa and Private Letter Rulings giving inter-
pretive advice on treaty application.

Tax treaty structure
Tax treaties are organized into articles that

describe how treaties work, including Entry
into Force, Taxes Covered, Residency and the
Saving Clause, and when taxes are reduced or
eliminated on income. These articles are not
in the same order in each treaty. Abbreviated
tax treaties with the articles in the same order
are available at www.windstar-tech.com.

Entry into Force. Frequently new treaties

enter into force as of Jan. 1 of the calendar
year following ratification. Occasionally a
treaty will have more than one date when
treaty articles come into force as is the case
with the new treaty with the U.K. that
replaces an existing treaty with the U.K. The
effective date of the new treaty is March 31,
2003. The reduced tax withholding on divi-
dends, interest etc. became effective May 1,
2003. The new treaty provisions applying to
all other taxes are effective Jan. 1, 2004. In
addition, the Entry into Force Article allows
an individual to elect to use the old treaty for
2004 if this election results in a lower tax.

Taxes Covered. The Taxes Covered article
states that the treaty applies to federal income
taxes. Most treaties specifically exclude social
security taxes. The IRS applies this exclusion
to all treaties except one. The treaty with the
former USSR has a broader definition of taxes
covered, which includes the employee’s share
of social security taxes. An individual who
qualifies for this treaty exemption must follow
an IRS procedure to apply for a refund.
Treaties can apply indirectly to state income
taxes when a state defines income with refer-
ence to federal income. Some states such as
Connecticut have amended their tax code to
add back income exempt under a tax treaty.
States such as Pennsylvania that have their
own definition of income do not provide for
treaty exemptions. In all, 12 states do not
allow tax treaty exemptions.

Residency. Tax treaties apply to individuals
who are residents of one or both of the treaty
countries. A treaty country resident is an indi-
vidual who is subject to income taxes as a tax
resident of the country. For example, U.S. cit-
izens are subject to U.S. taxes on worldwide
income even if they live and work abroad.
Foreign nationals are subject to U.S. taxes as
residents if they meet either the “green card”
test or the substantial presence test. Almost all

WHAT PAYROLL ADMINISTRATORS NEED TO
KNOW ABOUT U.S. INCOME TAX TREATIES
By Paula Singer

Paula Singer is an international tax attorney
and partner in the tax law firm, Vacovec, May-
otte & Singer in Newton and is also a co-
founder of Windstar Technologies, Inc., which
provides international tax compliance software
for payers and employers. Singer is the author of
a series of books published under the collective
title, US Tax Guides for Foreign Persons and
Those Who Pay Them including Tax Treaty
Benefits for Foreign Nationals Performing US
Services. Copyright © 2000-2003, Paula
Singer, all rights reserved. 



Taxation

Massachusetts  Bar  Inst itute Sect ion Review Vol.  6   No.  2     20045 2

treaties include a residency tie-breaker rule for
individuals who are residents of both the
United States and the treaty country. A dual-
resident claiming to be a U.S. nonresident
under a tie-breaker rule must submit a Form
1040NR with a Form 8833 describing the
facts and circumstances that support the
claim. Students from Barbados, Jamaica and
Hungary can elect to be taxed as residents. 

The Saving Clause. U.S. tax treaties also
include a “saving clause” that gives the United
States the right to tax its citizens and residents
as if the treaty had not come into effect. The
treaties include exceptions to the saving clause
that allow individuals who become residents
to keep the benefits conferred under the Stu-
dent/Trainee and Teacher/Researcher articles.
An individual who is a U.S. citizens or “green
card” holder loses the benefit. This clause is
hard to find in older treaties where it is
included with miscellaneous provisions at the
end of the treaty.

Articles conferring benefits
Treaties include two types of articles that

confer benefits: 1) articles that are based on
the primary purpose of an individual’s visit to
the United States and 2) articles that are based
on the character of the payment. An individ-
ual’s period of tax residency in the treaty
country, and his or her U.S. tax residency sta-
tus, impact the availability of benefits con-
ferred under these two types of articles differ-
ently.

Purpose of the visit. The Student/Trainee
articles and the Teacher/Researcher articles
confer treaty benefits upon individuals who
are residents of the treaty country at the
beginning of their visit to the United States
for the primary purpose of studying, securing
training, teaching or engaging in research for
the public benefit. The Treasury Explanations
define primary purpose to mean full time.
Under these articles, an individual who stays
in the United States long enough to lose tax
residency status in the treaty country can still
keep the treaty benefits. In addition, the
exceptions to the Saving Clause of all but two
treaties allow an individual who becomes a
resident of the United States under the sub-
stantial presence test to keep these benefits.

Character of the payment. The articles for

Income from Employment, Income from
Self-employment, Artists and Athletes and
Directors Fees work differently. Once an indi-
vidual is no longer a tax resident in the treaty
country, he or she is no longer eligible for the
treaty benefit. An individual who becomes a
resident of the United States loses the benefit
of these articles because of the Saving Clause.

Benefit limitations
The payer exempting compensation from

withholding tax under a treaty article must
identify the benefit limitations. Limitations
can include the amount of the benefit, the
period of time for which the benefit is avail-
able and the residence of the payer.

Amount of the benefit. Many treaty articles
include an amount limitation. For example,
most Student/Trainee articles provide an
exemption from tax for a specific amount,
typically $2,000 to $5,000. Amounts for
trainees may be higher. Under all treaties
except the treaty with Germany, the individ-
ual keeps the benefit even if the amount is
exceeded in the calendar year. Some treaties
include a higher benefit amount for individu-
als who are participating in U.S. government
programs. Some of the Income from Employ-
ment and Income from Self-employment arti-
cles include a benefit amount. For example,
the treaty with Canada exempts amounts up
to $10,000 from tax. However, if the amount
is exceeded, the benefit is lost completely. The
Artist and Athlete articles deny treaty benefits
otherwise available under the Employment
and Self-employment Income articles if the
specified amount is exceeded.

Time period limitations. The articles
include many types of time period limitations
— fiscal (calendar) year, 12-month period
beginning or ending in the calendar year, tax-
able year (through Dec. 31) and year. When-
ever, the term “year” is not defined it means
365 consecutive days. Most Student/Trainee
articles limit the benefit for five taxable years
from the individual’s date of arrival. Newer
treaties include a shorter period for trainees.
Most Teacher/Researcher articles limit the
benefit to two years from the individual’s date
of arrival. The treaties with several countries
provide that the benefit will be lost retroac-
tively if the individual overstays the two-year

period in the United States. The newer
treaties provide that an individual can use the
Teacher/Researcher article benefit only one
time. 

Many treaties also include a combined
limitation of five taxable years for benefits
under the Student/Trainee and
Teacher/Researcher articles when claimed by
an individual who remains in the United
States and changes status. A number of
treaties include a “back-to-back” provision
that requires an individual to reestablish resi-
dency in the treaty country before claiming a
subsequent treaty benefit. Based on Internal
Revenue Service rulings, to claim successive
Teacher/Researcher article benefits, an indi-
vidual must be reestablish residency and phys-
ical presence in the treaty country and be
physically absent from the United States for a
one-year (365 days) period following the
treaty claim, unless the treaty indicates other-
wise. 

Special forms and procedures
To apply the appropriate withholding and

reporting rules, a payer must first determine
whether an individual recipient is a resident
or a nonresident for U.S. tax purposes. Unless
a treaty exemption applies, most payments to
nonresident aliens are subject to a withhold-
ing tax at a rate of 30 percent on gross
income. Compensation for employment ser-
vices is subject to special wage withholding
rules. Taxable scholarship and fellowship
grants paid to nonresidents who are in the
United States in F, J, M or Q immigration
status are subject to a 14 percent withholding
rate. Special procedures and forms must be
used to exempt income from withholding
under a treaty. 

Form 8233. An individual claiming an
exemption from U.S. income tax on compen-
sation for services must submit to the payer a
completed Form 8233 with a statement certify-
ing to the facts signed under the penalties of
perjury. Certifying statements for many treaties
are in Revenue Procedures 87-7, 87-8, 93-22
and 93-22A. Payers can draft statements for
the situations not included in these procedures,
such as exemptions for trainees. An individual
claiming exemption on compensation for ser-
vices must submit a new Form 8233 for the
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beginning of each calendar year in which the
treaty exemption is being claimed. 

Form W-8BEN. The IRS has released new
forms and instructions to use to claim exemp-
tion from tax under a tax treaty. To claim a
treaty exemption from withholding on all
other types of income, an individual must sub-
mit a completed Form W-8BEN, Certificate of
Foreign Status of Beneficial Owner for United
States Tax Withholding. Form W-8BEN is not
submitted to the IRS for review. The payer
retains the signed form to support the with-
holding exemptions in case of an audit.

Form W-9. A resident alien entitled to
keep a treaty benefit under a Saving Clause
exception must submit a Form W-9 with a
special statement to the payer. The special
statement is explained in IRS Publication
515, Withholding on Nonresident Aliens and
Foreign Entities.

The instructions to Form W-8BEN also
explain the documentary requirements that
are required for treaty exemption for pay-
ments on or after Jan. 1, 2001. Most individ-
uals who visit the United States for studying,
securing training, teaching or engaging in
research have sufficient documentation as a
result of immigration requirements to obtain
the proper immigration status. Administrators
need this documentation as well in order to
allow treaty benefits.

SSNs and ITINs. In 1996 the IRS began
requiring a permanent taxpayer identification
number (TIN), either a Social Security Num-
ber (SSN) or an individual taxpayer identifi-
cation number (ITIN), for a return of tax.

This change did not apply to information
returns such as Form 1042-S. However, the
IRS has authority to impose penalties on the
payer for failing to supply a TIN. With the
exception of income on traded investments, a
payer may not give treaty benefits to an indi-
vidual who does not submit a TIN. The payer
is allowed to attach to the Form 8233 a copy
of the Form SS-5 or W-7 submitted by the
alien for the TIN. The TIN must be included
on each Form 1042S with a treaty exemption.

Form 1042 and 1042-S. All income pay-
ments to nonresident aliens must be reported
on Form 1042-S with a few exceptions such
as wages subject to wage withholding. This
includes wages exempt from tax under a
treaty. Taxable scholarship and fellowship
grants must also be reported on Form 1042-S.
Forms 1042-S must be given to the income
recipients by March 15 following the calendar
year of payment. Payers who submit 250 or
more forms are required to submit the forms
either electronically or magnetically.

Payers are required to follow the normal
depository rules based on the level of pay-
ments. In addition, the payer must submit a
completed Form 1042, Annual Withholding
Tax Return for U.S. Source Income of Foreign
Persons. 

Coordinating withholding 
and reporting

To withhold correctly and create correct
reporting documents, the payroll administra-
tor faces a challenging task. The administrator

must determine from a case-by-case treaty
analysis the amount and/or date limitations
by individual for the year. This requires set-
ting limits within the paying system, either
manually or through an automated process
allowed by the system. Income tax withhold-
ing must be reactivated once the limits are
met. Individuals with limited benefits need to
submit a Form W-4 as well as Form 8233 to
cover subsequent withholding.

For each individual with a treaty exemp-
tion, a Form 1042-S must be prepared. If the
individual has non-exempt wages as well, the
individual must be issued a Form W-2 for the
non-exempt wages and withholding. For an
individual whose wages are fully exempt
under a treaty, only a Form 1042-S is
required. However, if the individual is subject
to Social Security and Medicare taxes, the
individual must be issued a Form W-2 report-
ing Social Security and Medicare wages and
taxes. Some payroll systems now allow the
payer to process payments other than wages
that are made to nonresidents. This facilitates
a consolidated magnetic filing for all Forms
1042-S at year-end.

Summary
As the IRS begins to enforce compliance

by employer and payers who make payments
to foreign individuals, tax exemptions allowed
under tax treaties will become more impor-
tant. Payers need to learn the withholding and
reporting rules for allowing these treaty
exemptions now.
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