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Sorting out the independent 
contractor statute…
Is your independent contractor an 
employee?
 By Michael P. Sams

Michael P. Sams is a shareholder in Kenney & 
Sams PC.  His practice is concentrated in the ar-
eas of business litigation, construction law and in-
surance law.

Introduction
Massachusetts has for some time used what 

is known as the ABC test for analyzing em-
ployment relationships.  Th e Massachusetts 
test was amended in 2004, however, mak-
ing it considerably more diffi  cult to clas-
sify someone as an independent contrac-
tor.  Specifi cally, “An Act Further Regulating 
Public Construction in the Commonwealth” 
was signed into law as Chapter 193 of the 
Acts of 2004 on July 19, 2004.  See G.L. c. 
149, §148B.  Buried within Chapter 193, at 
§26, but not limited to the public construc-
tion fi eld, are the amendments to the inde-
pendent contractor statute. 

Based on the attorney general’s advisory 
explaining how the amended statute will be 
enforced, the amendment is signifi cant and 
aff ects many industries.  As the Attorney 
General’s Offi  ce interprets these amendments, 
they greatly narrow who may be classifi ed as 
an independent contractor.  Th ey also expand 
the penalties for misclassifi cation. 

Changes to the statute and 
what they mean

Even before the amendments to the in-
dependent contractor statute were passed, 
a presumption existed under §148B that a 
work arrangement constituted an employ-
er-employee relationship.  Th is presumption 
could be overcome by satisfying each step 
of a three-part test for independent contrac-
tor status set forth in §148B.  Although the 
amended statute still provides a three-part 
test that looks only marginally diff erent from 
the old test, it is now much more diffi  cult to 
satisfy the test and establish that a worker is 
an independent contractor.  

Th e following is a comparison of the three-
part test before and after the amendments to 
the statute (again, note that each of these tests 
needs to be satisfi ed for someone to be prop-
erly classifi ed as an independent contractor): 

Pre-Amendment Step 1 
Such individual has been and will con-

tinue to be free from control and direction 
in connection with the performance of such 
service under his contract; and 

Amended Step 1 

no change to Pre-Amendment Step 1; 

Pre-Amendment Step 2 
such service is performed either outside 

the usual course of the business for which 
the service is performed or is performed out-
side of all places of business of the enterprise; 
and 

Amended Step 2 

such service is performed outside the usual 
course of the business of the employer; and 

Pre-Amendment Step 3 
such individual is customarily engaged in 

an independently established occupation, 
profession or business of the same nature 
as that involved in the service performed.  

Amended Step 3 

such individual is customarily engaged in 
an independently established trade, occu-
pation, profession or business of the same 
nature as that involved in the service per-
formed.1 

 A quick comparison of the amended test 
does not reveal much signifi cance.  Th e fi rst 
step remained unchanged and the third step 
added only the word “trade” to the language.  
Even the second step went unnoticed by 
many for some time.  So diffi  cult to catch 
was the change to step two that, anecdotally, 
it has been stated no one on the special com-
mittee that helped draft Chapter 193 even 
knew the three-step test was being altered. 

Nonetheless, the change to step two of 
the test is signifi cant and, if strictly followed, 
would have a profound eff ect on the cost of 
doing business in the commonwealth.  Th e 
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following summarizes the attorney gener-
al’s advisory concerning how to interpret the 
amended three-part test. 

Attorney general’s advisory
1. Freedom from control 

Th e worker must be free from the pre-
sumed employer’s control and direction, 
both in contract and in fact, in performing 
the service.  A contract or job description in-
dicating a worker is free from supervisory di-
rection or control is, by itself, insuffi  cient.  
Th e worker must actually perform his work 
with autonomy. 

2. Work performed outside employer’s 
usual course of business 

Th e worker’s job must be performed out-
side the employer’s usual course of business.  
Moreover, a worker who performs the same 
type of work that is part of the normal ser-
vice the employer delivers is not an indepen-
dent contractor. 

3. Independent trade, occupation or 
business 

Th e worker must routinely work in an in-
dependently established trade, occupation, 
profession or business, and the worker’s par-
ticular service in question must be similar in 
nature to that trade, occupation, profession 
or business.  Th e worker must represent him-
self to the public as being in the business to 
perform the same or similar services in ques-
tion.  An independent contractor often has 
a fi nancial investment in a business related 
to the service he is performing for the em-
ployer. 

An analysis of the amended 
three-part test
1.  Freedom from control

Establishing that the individual has autono-
my over its means and methods is a substan-
tial piece of satisfying the fi rst requirement 
in the independent contractor/employee 
analysis.  In other words, is the worker free 
from the employer’s control and direction in 
terms of the means and methods pursuant to 
which the individual performs the work?

Th e following IRS 20 factor test (IRS 
Revenue Ruling 87-41) provides a frame-
work that can be used in determining 

whether the worker possesses the necessary 
autonomy to satisfy the “freedom from con-
trol” analysis (as indicated, some of these 
factors might also be used to assess the 
third test (proprietary business test) of the 
Massachusetts analysis): 

Instructions 1. – does the individual 
have to comply with instructions about 
how, when and where to perform the 
work? 

Training 2. – who trained this individ-
ual to perform the work? 

Integration 3. – are the services per-
formed integrated into the employ-
er’s business operations? 

Personal services4.  – does the indi-
vidual have to perform the services 
in person?

Use of assistants 5. – does the individ-
ual have assistants working for him/
her and, if so, who directs those in-
dividuals, the individual or the em-
ployer? 

Ongoing relationship 6. – does the 
individual move from job to job or 
have some other ongoing working 
relationship with the employer? 

Fixed7.  hours of work – who sets the 
individual’s work hours? 

Full-time work 8. – is the individual 
working full time for the employer?

Where is the work performed 9. – 
is all of the individual’s work per-
formed on the employer’s premises 
or at the employer’s work site? 

Work fl ow 10. – are there routines or 
patterns through which the work is 
distributed by the employer to the 
worker? 

Reports 11. – does the employer require 
regular report from the worker? 

Manner of payment12.  – how is the 
employee paid: by the hour, week, 
month or on a lump sum basis? 

Payment of expenses13.  – who pays 
the worker’s expenses? (Evidence 
concerning this factor would 
also apply to the third test in the 
Massachusetts analysis.)

Providing tools and equipment 14. – 
who provides the tools and equip-
ment? (Evidence concerning this fac-
tor would also apply to the third test 
in the Massachusetts analysis.)

Investment15.  – does the worker have 
any investment in his/her facili-
ties, tools, etc.? (Evidence concern-
ing this factor would also apply to 
the third test in the Massachusetts 
analysis.)

Profi t or loss16.  – can the worker re-
ceive a profi t or incur a loss as a re-
sult of the work? (Evidence concern-
ing this factor would also apply to 
the third test in the Massachusetts 
analysis.)

Multiple clients17.  – is the individual 
working for multiple employers at 
one time? (Evidence concerning this 
factor would also apply to the third 
test in the Massachusetts analysis.)

Marketing18.  – does the worker mar-
ket his/her services to the public? 
(Evidence concerning this factor 
would also apply to the third test in 
the Massachusetts analysis.)

Right to discharge19.  – can the em-
ployer discharge the worker at any 
time without liability? 

Right to quit20.  – can the worker quit 
at any time? 

Th e answer to these questions will go a long 
way in determining whether the  employer 
controls the individual’s work. Nonetheless, 
the attorney general has stated in the advi-
sory that, 

[a]n employment contract or job de-
scription indicating that a worker is 
free from supervisory direction or 
control is a pre-requisite, but is insuf-
fi cient by itself under the indepen-
dent contractor law [to classify some-
one as an independent contractor]. 

Accordingly, in addition to satisfying the 
IRS 20 factor test, an employer should pro-
vide a written statement to those it consid-
ers to be independent contractors confi rm-
ing that the worker is free from supervisory 
direction or control. 
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2. Work performed outside the 
employer’s usual course of business 

Th e pre-amendment statute allowed a 
worker to be classifi ed as an independent con-
tractor where that individual performed the 
same type of work as the employer, so long as 
the individual worked outside the company’s 
business location.  Th ose who worked from 
home instead of the offi  ce usually met this 
part of the test.  Construction subcontractors 
working on a site that met the fi rst and third 
steps of the three-part test were usually treat-
ed as independent contractors as well, even if 
they performed work typically undertaken by 
the entity with whom they contracted. 

Th e Attorney General’s Offi  ce has made 
clear, however, that this is no longer the case.  
A worker performing tasks that are part of 
the typical business of the employer cannot 
be classifi ed as an independent contractor.  
For instance, contractors who hire from tem-
porary employment agencies to supplement 
their work force and treat the hired individu-
als as independent contractors likely do so in 
violation of the amended independent con-
tractor statute.  Th ose who take on tempo-
rary workers to supplement their workforce 
also likely violate the statute.  

For recent cases discussing the statute, 
please see American Zurich v. Department 
of Industrial Accidents et al., Suff olk 
Superior Court C.A. No. 053469A (June 
1, 2006)(Memorandum)(Troy, J.); Rainbow 
Development, LLC dba Auto Shine v. 
Commonwealth of Massachusetts Department 
of Industrial Accidents, et al., Suff olk Superior 
Court C.A. No. 200500435 (November 
19, 2005)(Memorandum)(Cratsley, J.); 
College News v. Dept. of Industrial Accidents, 
Suff olk Superior Court C.A. No. 04-4559-A 
(September 14, 2006)(Ruling on Motion For 
Judgment On Th e Pleadings )(Sikora, J.); 
Kalra v. Viking Networks, Inc. et al., Middlesex 
Superior Court C.A. No. 022171 (January 
21, 2005)(Memorandum discussing the stat-
ute pre-amendment but including an analysis 
of the still existing portion of step two in the 
Massachusetts test)(Gaziano, J.).  

3. Independent trade, occupation or 
business 

Th e Massachusetts Supreme Judicial 
Court has said that the relevant inquiry un-
der the test’s third prong is: 

whether the service in question could be 
viewed as an independent trade or busi-
ness because the worker is capable of per-
forming the service to anyone wishing to 
avail themselves of the services or con-
versely, whether the nature of the busi-
ness compels the worker to depend on a 
single employer for the continuation of 
the services.
 

Athol Daily News, 439 Mass. 171, 181 (2003).  
Th is prong, referred to in other jurisdictions 
as the proprietary interest test, “seeks to dis-
cern whether the worker is wearing the hat of 
an employee of the employing company, or is 
wearing the hat of his own independent enter-
prise.”  Boston Bicycle Couriers, Inc. v. Deputy 
Director of the Div. of Employment & Training, 
56 Mass. App. Ct. 473, 479-80 (2002).  

Th e essential determination is wheth-
er the worker is an entrepreneur and is per-
forming such services in that capacity.  Id. at 
480.  As the court in Boston Bicycle found, 
there are certain recurring factors in the anal-
yses in other jurisdictions tending to show a 
proprietary interest in an independently es-
tablished trade or business; primarily that,

the individual worker is free both to 1. 
operate an independent enterprise 
and to perform services without hin-
drance from the employing unit; 

the independent enterprise was creat-2. 
ed and exists separate and apart from 
the worker’s relationship with the 
particular employing unit; 

the worker’s independent enterprise 3. 
is not interconnected with, and is not 
dependent in any way upon, engage-
ment by the particular employing 
unit, or other companies engaged in 
the subject industry; and

the worker’s independent enterprise 4. 
would survive as an ongoing business 
entity, notwithstanding the termina-
tion of the relationship with the em-
ploying unit. 

Id. at 480-81. 

Accordingly, whether an employer satisfi es 
the third prong of the test is based upon a 

comprehensive analysis of the totality of rel-
evant facts and circumstances.  Id. at 484.1 

The expanded penalties for 
misclassifi cation

Th e Act of July 19, 2004, expands an em-
ployer’s liability for failing to properly classi-
fy an individual as an “employee.”  Under the 
amended statute, an employer is now also li-
able for violating statutes regarding minimum 
wage, overtime compensation, compulsory 
health insurance, employer’s maintenance of 
employee records, discriminatory acts, work-
er’s compensation and the withholding of 
taxes from employee wages.  Violating any 
of these laws exposes an employer to crimi-
nal and civil penalties. Th e following is a sum-
mary of the relevant statutes that an employer 
needs to be aware of, and the penalties for fail-
ing to comply.

Summary of the relevant 
statutes with which the 
employer must comply

Th e following is a summary of the statutes refer-
enced in c. 149, §l48B with which the employ-
er must comply if an individual is an employee: 

G.L. c. 62B: 

§2 - Requires employers to deduct and with-
hold taxes from each employee’s wages. 

§4 - Concerns withholding exemption certifi -
cates.  Every employee must furnish his em-
ployer with a withholding exemption certifi -
cate on or before the date employment com-
mences.  If an employee fails to furnish a 
signed certifi cate, the number of his exemp-
tions shall be considered zero.  An employ-
ee can change the number of exemptions 
claimed by furnishing a new withholding ex-
emption certifi cate. 

§5 - Requires every employer to provide each 
employee who had taxes withheld with a writ-
ten statement showing the employer’s name, 
the employee’s name and social security num-
ber, the total amount of wages subject to tax-
ation, and the total taxes withheld.  An em-
ployer’s failure to withhold or pay the taxes 
subjects the employer to personal liability. 
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§10 - Provides that an employer shall be lia-
ble for the payment of the tax required to be 
withheld under §2. 

G.L. c. 151: 

§1 - Declares it against public policy for 
an employer to employ any person in 
Massachusetts at an oppressive and unrea-
sonable wage, which is defi ned as a wage 
less than the fair and reasonable value of the 
services rendered and less than suffi  cient to 
meet the minimum cost of living.  It con-
clusively presumes that a wage of less than 
$6.75/hr in any occupation is oppressive 
and unreasonable. 

§1A - Prohibits an employer from requir-
ing an employee working on wages to work 
more than 40 hours, unless the employee re-
ceives compensation for work in excess of 
40 hours at a rate not less than one-and-
one-half times the regular wage rate.  Th is 
section lists 20 categories of individuals who 
are not deemed employees under this sec-
tion. 

§1B - Provides that an employer who pays/
agrees to pay an employee less than the over-
time rate required by §1A shall be punished 
and subject to civil citation or order as pro-
vided in G.L. c. 149, §27C.  Each week 
in which an employee is paid less than the 
overtime rate of compensation shall consti-
tute a separate off ense.  An employee may 
bring a civil action against his employer for 
violating this section.

 
§2B - Provides that any agricultural em-
ployer who employs a migrant farm worker2 
must provide certain statutorily prescribed 
minimum employee health insurance cover-
age after 10 days of employment.  

§15 - Requires employers to keep the following 
on fi le for at least two years after the date the 
record is prepared: 

the name, address and occupation of • 
each employee; 

the amount paid each pay period to • 
employee; and 

the hours•  worked each day by each 
employee. 

Records must be available for inspection by 
the attorney general at any reasonable time.  
An employer also must allow an employee to 
inspect the records pertaining to that employee 
at a reasonable time and place.  An employee 
may sue his employer for violating this section. 

§19 - Addresses discrimination by employ-
ers.  An employer violates this section if it 
discharges an employee because: 

the employee has complained of a vio-• 
lation of the provisions of c. 151; 

the employee has testifi ed or is about • 
to testify in any investigation or pro-
ceeding under/related to c. 151; or 

the employer believes the employee • 
may complain of a violation of c. 151. 

As with the preceding sections, an employer 
who violates c. 151, §19 may also be sued by 
the employee.  

G.L. c. 152: 

An employer who misclassifi es a worker as an 
independent contractor and does not provide 
workers’ compensation insurance for that individ-
ual violates G.L c. 152 and opens the employer 
up to penalties under §14 as discussed below. 

Penalties 
Workers who have been misclassifi ed may 

fi le a civil action and can potentially recover 
treble damages, attorneys’ fees and costs.  Civil 
citations may also issue with penalties between 
$7,500 and $25,000.  Additionally, a contrac-
tor faces a two-year debarment when it receives 
three citations for intentional violations of the 
statute and a one-year debarment penalty for a 
failure to comply with civil citations or any ad-
ministrative order related to the statute. 

Criminal prosecution may also ensue.  
Penalties for each violation include fi nes of 
up to $10,000, imprisonment for up to six 
months, and debarment of contractors from 
public construction for up to six months for a 
fi rst violation of the statute where the violation 
was unintentional.  A subsequent unintention-
al off ense can subject the off ending company 
to a fi ne of up to $25,000, imprisonment for 
up to one year and debarment for up to three 
years.  A fi nding that a company willfully vio-
lated the statute can result in a criminal fi ne 
of up to $25,000, imprisonment for up to one 
year and a fi ve-year debarment.  A subsequent, 
willful off ense fi nding can result in a fi ne of up 
to $50,000, imprisonment for up to two years, 
and a fi ve-year debarment. 

End notes
Emphasis added to show the only change 1. 
in this step.

See also, 2. Boston Bicycle Couriers, Inc. v. 
Deputy Director of the Div. of Employment  
& Training, 56 Mass. App. Ct. 473 
(2002);  Athol Daily News vs. Board of 
Review of Div. of Employment & Training, 
439 Mass. 111, 181 (2003);  Nordost 
Marketing, Inc. v. Board of Review of the 
Division of Employment & Training, et al.,  
60 Mass. App. Ct. 1115 (2004) (unpub-
lished opinion). 
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Repeated problems in State Medical 
Examiner’s Office result in unreliable 
certification as to cause of death
 By Joseph M. Desmond

Introduction
Th e State Medical Examiner’s Offi  ce has 

been repeatedly criticized for a variety of is-
sues that have called into question the com-
petence of the offi  ce.  Despite the repeated 
errors of the offi  ce, death certifi cates signed 
by the medical examiner certifying an opin-
ion as to cause of death are routinely admit-
ted in evidence by statute in both civil and 
criminal cases with the presumptive weight 
of reliability and impartiality of the Offi  ce 
of the Chief Medical Examiner for the com-
monwealth.  Th is article examines the stat-
utory authority that provides a blanket rule 
of admissibility for death certifi cates in 
Massachusetts.

Recent history
Th e Offi  ce of the Chief Medical Examiner 

has faced renewed scrutiny after the release of 
a scathing independent report in July 2007.  
Th e comprehensive report, commissioned by 
the Executive Offi  ce of Public Safety in the 
wake of several high-profi le mishaps, includ-
ing the loss of a Cape Cod man’s body fol-
lowing an autopsy, details numerous insti-
tutional shortcomings and characterized the 
OCME as “on the verge of collapse.”  Th e re-
port specifi cally criticized the OCME’s lack 
of “written policies and procedures or stan-
dard operating procedures on even the most 
basic of functions,” poor staff  training “even 
on critical functions,” high caseload and gen-
eral non-compliance with the best practices 
of the fi eld.  Governor Deval Patrick fi red 
the chief medical examiner shortly after the 
release of the report in an attempt to manage 
the crisis, but it appears the fi ndings of the 
report have provided the defense bar with 
ample fodder for questioning the OCME’s 
cause of death determinations.

Th e 2007 report is merely the latest in near-
ly a decade of strong criticism of the OCME. 
Th e offi  ce has been investigated by state and 
federal offi  cials for a myriad of issues, in-
cluding alleged misuse of grant money and 
mishandling forensic evidence such as body 
parts, photos and original autopsy reports.  
In addition, four separate studies and audits 
of the agency were commissioned and re-
ported since 2000:  the National Association 
of Medical Examiners (November 2000); 
Th e Dallas Report (March 2001); Th e EOPS 
Review of Forensic Services (June, 2001); 
and Th e Needs Assessment of Forensic 
Services by the National Forensic Science 
Technology Center (April 2002).  A 2002 re-
port on the Offi  ce by the National Forensic 

Science Technology Center in Florida repeat-
edly warned of “grave errors” and said “there 
exists a high risk to the commonwealth that 
an injustice could occur” due to offi  ce prac-
tices.  

Statutory duty of the offi ce
Th e State Medical Examiner’s Offi  ce is 

statutorily obligated pursuant to Mass. Gen. 
Laws. c. 38 to establish a comprehensive sys-
tem to deliver medicolegal services within 
the Commonwealth of Massachusetts.  Th e 
offi  ce is responsible for the investigation and 
certifi cation as to the cause of deaths under 
its jurisdiction.  When notifi ed of a death 
pursuant to §3, the chief medical examin-
er is required to carefully inquire into the 
cause and circumstances of the death.  If the 
chief medical examiner determines that the 
death was due to violence or other unnatu-
ral means, or to natural causes that require 
further investigation, he is required to take 
jurisdiction.  Th e manner of death places a 
death into one of the fi ve categories: natu-
ral, homicide, suicide, accident or undeter-
mined, while the cause of death is the disease 
process or injury responsible for the death. 

In carrying out its required investigatory 
duties, the chief medical examiner “is en-
titled to review and receive copies of medi-
cal records, hospital records or information 
which he deems relevant to establishing the 
cause and manner of death.”  In this regard, 
hospitals and medical facilities are obliged to 
cooperate with the OCME in the investiga-
tion of medicolegal cases.  Notwithstanding 
the obvious signifi cance of the responsibili-
ties of the State Medical Examiner’s Offi  ce, 
the OCME has been essentially level fund-
ed since its inception in 1983.  In the wake 
of the publicity surrounding the multitude 

Joseph M. Desmond is a partner at Morrison 
Mahoney LLP in Boston.  His practice focuses 
on the defense of nursing home malpractice and 
other catastrophic injury claims.
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of issues that have plagued the offi  ce, the 
budget has been signifi cantly increased since 
2005, yet it remains below the national av-
erage.

Offi ce policies and practices 
concerning autopsies

Notwithstanding the mandate of Chapter 
38, the OCME did not adopt formal poli-
cies and procedures concerning investiga-
tions until 2002.  Prior to the adoption of 
the current policy manual, autopsies were es-
sentially determined on an ad hoc basis with-
out reference to standardized procedures.  A 
recent policy iteration of this leaves the deci-
sion as to whether or not to conduct an au-
topsy to the discretion of the pathologist on 
duty.  Th e policy provides a “general guide-
line” as to cases that may be disposed of by 
way of external inspection as opposed to an 
autopsy.  Th e guidelines suggest that an au-
topsy should be conducted unless the cause 
of death is reasonably clear from an exter-
nal examination, such as cases involving sui-
cide where there is a suicide note or evidence 
of suicidal intent documented in the medi-
cal history.  Other cases that may be dis-
posed of without autopsy include cases of 
natural deaths and individuals over the age 
of 50 where there is evidence of signifi cant 
medical history available; cases of witnessed 
drownings; and death thought to be related 
to a blunt trauma sustained as the result of a 
motor vehicle accident.  When autopsies are 
conducted, the pathologist is directed to re-
view all available medical records, police re-
ports, ante-mortem and post-mortem x-rays 
and the medical examiner’s investigative re-
port.  In light of the staffi  ng shortages, such a 
thorough review is likely the exception rather 
than the rule of the OCME.

Statistics obtained from the Registry of 
Vital Records and Statistics show that the 
OCME performs an autopsy in less than 30 
percent of its cases.  More often, the OCME 
relies on a simple viewing to make a deter-
mination as to the cause of death.  Th e of-
fi ce has been criticized for refusing to con-
duct autopsies in auto accident cases and 
other cases. 

Th e advantages of the autopsy are numer-
ous.  Autopsies help determine the effi  ca-
cy of drug therapy and surgical techniques.  
Th ey provide comfort to families in knowing 

the cause of death.  Th ey discover and defi ne 
new diseases and environmental hazards.  
Information obtained from autopsies is es-
sential in establishing valid mortality statis-
tics.  Th ese vital statistics are compiled from 
hospital death certifi cates.1

In addition to performing relatively few 
autopsies, it also remains unclear the extent 
of investigation conducted on non-autopsy 
cases before the cause of death is certifi ed by 
the offi  ce.  In some cases, the OCME cer-
tifi es the cause of death without an autop-
sy and without reviewing medical records or 
consulting with the decedent’s medical pro-
viders.  Ironically, in many instances, the pa-
thologist signing the death certifi cate would 
not pass a Daubert/Canavan challenge if he 
or she were called to testify at trial as an ex-
pert on the cause-of-death.  Nonetheless, the 
determination as to cause of death by the 
OCME is admissible by statute.

Th e absence of autopsy fi ndings suffi  -
cient to explain death may pose a dilemma 
for the physician completing the death cer-
tifi cate:  Th is dilemma is not uncommon 
when causes of death in the elderly are at is-
sue.  Unfortunately, due to the low nation-
al autopsy rate, especially among the elderly 
nursing home population, erroneous report-
ing of the cause-of-death is undoubtedly fre-
quent.2  Th e autopsy can play a major role 
in the evaluation of suspected abuse or ne-
glect of the elderly.  Th e nature and extent 
of specifi c injury can be documented, and an 
evaluation of hydration status and metabolic 
status may be performed.3  Th e possibility of 
causes of death other than abuse/neglect may 
be evaluated, sometimes exonerating those 
falsely accused of abuse or neglect.  

Death certifi cates
Death certifi cate information is a major 

source of statistical data to identify public 
health problems, to monitor progress in pub-
lic health, to allocate research funds and to 
conduct scientifi c research.4  Notwithstanding 
the lack of uniformity in reaching a determi-
nation as to a cause of death and the lack of 
information reviewed in some cases, death 
certifi cates signed by the OCME are admis-
sible in evidence by statute as prima facie evi-
dence of a decedent’s cause of death.5  M.G.L. 
c. 46, §19 provides, in relevant part, that:

Th e record of the town clerk relative to 

a…death shall be prima facie evidence 
of the facts recorded, but nothing con-
tained in the record of a death which 
has reference to the question of liabil-
ity for causing the death shall be admis-
sible in evidence.  A certifi cate of such a 
record, signed by the town clerk or as-
sistant clerk, or a certifi cate of the copy 
of the record relative to a…death…
shall be admissible as evidence of such 
record.

M.G.L. ch. 46, §19 provides that in 
Massachusetts, as a matter of law, opinions 
expressed in death certifi cates may be admit-
ted without any inquiry as to the reliabili-
ty of the opinions.  Indeed, the Supreme 
Judicial Court has acknowledged that with 
respect to entries by medical examiners on 
death certifi cates, “[t]he opinion fact be-
comes prima facie evidence by virtue of the 
statute and not because of probative force 
necessarily inherent in it or the underlying 
facts.”6  In light of the statute, opinions as 
to cause of death issued by the State Medical 
Examiner’s Offi  ce will continue to be admit-
ted in Massachusetts state courts as prima fa-
cie evidence of death in both homicide cases 
and wrongful death cases.  

Applying the Federal Rules of Evidence, 
federal district courts in Massachusetts have 
declined to follow the per se admissibility of 
death certifi cates.  Rather, the federal courts 
have maintained the requirement that the 
information recorded in the death certifi cate 
be reliable as a prerequisite to its admission 
in evidence.7  

Conclusion
To the extent that the opinions are unfa-

vorable, counsel must be prepared to attack 
the reliability of the conclusions with a thor-
ough investigation into whether the OCME 
complied with its statutory obligations, as 
well as internal policies, in reaching an opin-
ion as to the cause of death.  At a minimum, 
the offi  ce’s policy manual and complete fi le 
must be obtained.  Th e recent fi ndings of the 
independent report can also be used to sup-
port the argument that the offi  ce deviated 
from accepted medical practices.  Experience 
teaches that a live keeper of records deposi-
tion may be necessary to obtain a complete 
fi le.  Furthermore, the pathologist certify-
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ing the cause of death should be deposed.  
Former employees of the offi  ce (such as for-
mer staff  pathologists) are likely to provide 
candid information about the limited re-
sources of the offi  ce that in many cases pre-
cluded a thorough investigation and reliable 
conclusion as to the cause of death.

End notes
1. See Michael Esposito,  Th e Autopsy: 

Th e Ultimate Quality Management 
Tool.

2. D. Hoyert, Dep’t of Health and 
Human Services, Th e Autopsy, 
Medicine, and Mortality Statistics, 
Pub. No. (PHS) 2000-1416 (2001).

3. Id.

4. Id.
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cident, together with death certifi -
cate was suffi  cient to justify fi nding 

that decedent’s death was caused by 
collision); Mills v. Prudential Ins. Co. 
of Am., 1 Mass.App.Ct. 188, 294 
N.E.2d 542 (1973) (death certifi -
cate stating that causes of death were 
“Acute hepatic necrosis-Cirrhosis-
Alcoholism-thermal burns-accident 
fi re from stove at home” required 
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Supreme Judicial Court to address 
“injury or loss” requirement of G.L. C. 
a
 By Lee M. Holland, Esq.

“[W]hat constitutes an injury or loss for 
purposes of a G.L. c. 93A claim, where the 
plaintiff s had purchased automobiles with 
allegedly defective door latches, were none-
theless able to use the vehicles, and had not 
suff ered any direct personal injury or eco-
nomic injury?”  Th at is the question that has 
been certifi ed to the Supreme Judicial Court 
in Joseph Iannacchino & others v. Ford Motor 
Company & another, SJC-10059.1  Oral argu-
ment occurred on Feb. 4, 2008, and the case 
is expected to be decided by June 2008.

Whether the court recognizes a val-
id Chapter 93A claim on the facts present-
ed in Iannacchino has broad implications for 
Massachusetts consumers as well as local, na-
tional and international businesses that are 
potential litigants in the courts of the com-
monwealth.

Claims, defenses, and 
procedural posture

Th e Iannacchino plaintiff  class contends 
that the defendants violated Chapter 93A by 
failing to recall and fi x certain vehicles that 
allegedly have a defect in their door latch-
ing mechanisms which exposes consumers to 
the risk of serious injury or death.  Th e plain-
tiff s further contend that the alleged defect 
amounts to a violation of the implied war-
ranty of fi tness.  Th e defendants had evaluat-
ed the latch mechanisms and decided against 
initiating a recall.  Th e defendants contend 
that the door latches comply with applicable 
requirements and do not present an unrea-
sonable safety concern.  Th e plaintiff s coun-
ter by alleging that the defendants are guided 
predominantly by economic considerations 
in declining to initiate a recall. 

Th e Superior Court in Iannacchino2 grant-
ed the defendants’ motion to dismiss the 

plaintiff s’ Chapter 93A claim upon fi nding 
that the plaintiff s had been able to use the 
allegedly defective vehicles and had not suf-
fered any direct personal or economic in-
jury as a result of the alleged defect.  In the 
pending SJC appeal, the plaintiff s challenge 
the trial court’s dismissal of the Chapter 93A 
claim.3

Overview of arguments on 
Chapter 93A claim

Th e plaintiff s argue that their Chapter 93A 
claim should not have been dismissed be-
cause they are seeking redress before they suf-
fer any physical injury and because the de-
fendants’ conduct has invaded their legally 
protected rights suffi  cient to satisfy Chapter 
93A’s injury or loss requirement.  Th e latter 
argument relies on commentary set forth in 
Aspinall v. Philip Morris Cos., Inc., 442 Mass. 
381 (2004), discussed below.  

Th e defendants rely upon Hershenow v. 
Enterprise Rent-A-Car Co. of Boston, Inc., 445 
Mass. 790, 802 (2006), where the court de-
cided that the Chapter 93A claim was prop-
erly dismissed because the plaintiff s could not 
show any actual injury or loss.

Chapter 93A precedent 
highlighted by the SJC

In its request for amicus briefs, the SJC spe-
cifi cally referenced Hershenow and Aspinall, 
as follows:4

In this reported class action, the issue 
presented, among others, is:  what con-
stitutes an injury or loss for purposes of 
a G.L. c. 93A claim, where the plaintiff s 
had purchased automobiles with alleged-
ly defective door latches, were nonethe-
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less able to use the vehicles, and had not 
suff ered any direct personal or economic 
injury.  See Hershenow v. Enterprise Rent-
A-Car Co. of Boston, Inc., 445 Mass. 790 
(2006), and Aspinall v. Philip Morris 
Cos., Inc., 442 Mass. 381 (2004). 

Hershenow addressed whether consumers 
who had rented cars and purchased optional 
collision damage insurance were harmed by 
a waiver provision in the rental contract that 
failed to comply with statutory requirements 
(G.L. c. 90, §32E½, regulating such collision 
damage waivers), even though the consum-
ers had not been in an accident while driving 
the rented vehicles.  Th e Hershenow plaintiff s 
appealed from the trial court’s order grant-
ing the defendant rental car agencies summa-
ry judgment and judgment on the pleadings.  
Th e SJC on its own initiative took direct ap-
pellate review of the case.  After consideration 
of legislative changes to Chapter 93A made 
in 1979, described by the SJC in Hershenow 
as “intended to permit recovery when an un-
fair or deceptive act caused a personal inju-
ry loss such as emotional distress, even if the 
consumer lost no ‘money’ or ‘property,’” the 
Court affi  rmed the outcome and held that “a 
plaintiff  seeking a remedy under G.L. c. 93A, 
§9, must demonstrate that even a per se de-
ception caused a loss.”

Th e Hershenow plaintiff s’ inability to dem-
onstrate an injury or loss was fatal to their 
Chapter 93A claim regardless of whether 
there had been any unfair or deceptive con-
duct.

[T]he statutorily noncompliant terms 
in [the] automobile rental contracts 
did not and could not deter the plain-
tiff s from asserting any legal rights.  Nor 
did the plaintiff s experience any other 
claimed economic or noneconomic loss.  
Th e [waiver] made neither rental cus-
tomer worse off  during the rental period 
than he or she would have been had the 
[waiver language] complied in full with 
[statutory] requirements . . . .  Assuming 
that the [rental agreement] was per se 
unfair and deceptive because it did not 
[so] comply . . . , the plaintiff s have nev-
ertheless failed to establish that the “per 
se” deception caused a loss.  For that rea-
son, there can be no recovery under G. 
L. c. 93A, §9(1).

Hershenow, 445 Mass. at 800-01; 840 
N.E.2d at 534-35.

Aspinall involved a plaintiff  class of con-
sumers that sued the manufacturers of “light” 
cigarettes under a theory of false advertising.  
A single justice of the Appeals Court decerti-
fi ed the class.  Th e SJC granted the plaintiff s’ 
application for direct appellate review and re-
versed, reasoning that a class action was not 
merely an appropriate means to address the 
allegations that had been raised, but was in 
fact the only means for doing so.  Aspinall, 
442 Mass. at 393; 813 N.E.2d at 486.  

After the SJC reached its holding on the 
class certifi cation issue in Aspinall, it provid-
ed commentary suggesting that deceptive ad-
vertising may cause injury suffi  cient to satis-
fy the injury or loss requirement in Chapter 
93A.  Since Aspinall focused upon the propri-
ety of the certifi cation of the plaintiff  class, 
however, the commentary Aspinall provides 
regarding the injury or loss requirement of 
Chapter 93A may fairly be characterized as 
dicta.5  

[T]he deceptive advertising, as alleged 
by the plaintiff s in this case, if proved, 
eff ected a per se injury on consumers 
who purchased the cigarettes represent-
ed to be lower in tar and nicotine. . . . 
[A]s a matter of law, because [the defen-
dants’ advertising] . . . created the over-
all misleading impression that all smok-
ers would receive ‘lowered tar and nico-
tine’ . . . all [plaintiff s in the class] will be 
entitled to statutory damages, without 
regard to whether . . . consumers were 
overcharged for the deceptively adver-
tised cigarettes.

Aspinall, 442 Mass. at 399-400; 813 
N.E.2d at 490-91.  

In sum, whereas Hershenow requires a 
plaintiff  to demonstrate a loss even in in-
stances of per se deception, Aspinall implies 
that certain deceptive conduct in and of it-
self constitutes suffi  cient injury for purposes 
of Chapter 93A.

Consumer protection and the 
effi cient use of resources

Several strong but competing policy ar-
guments exist for the SJC to consider.  
Consumer advocate groups argue that the 

ultimate goal should be improved consum-
er safety, and that it would be perverse to 
interpret existing law to require a consum-
er to suff er physical injury as a prerequisite 
to bringing her claim where she can estab-
lish that a defect exists which reasonably pos-
es an increased risk of causing harm to con-
sumers situated similarly to her.  While it is 
true that marketplace factors have resulted in 
signifi cant improvements in consumer safe-
ty, courts must continue to play their vital 
role in framing expectations and enforcing a 
baseline for permissible conduct.

Proponents of the brighter line drawn in 
Hershenow emphasize that consumers are ad-
equately protected under existing law, but 
even more so by demand for improvements 
in safety.  Manufacturers have an economic 
interest in achieving safe products where the 
market demands them, such as in the con-
sumer automobile industry.  Litigation re-
garding an alleged safety defect that has not 
resulted in any physical injury consumes re-
sources that manufacturers might otherwise 
invest in product research and development, 
thereby hindering eff orts to advance safety.

Broader societal costs may exist as well.  
For instance, an unanticipated increase in 
the litigation risks to which corporations do-
ing business in the commonwealth are ex-
posed could operate as a disincentive to eco-
nomic growth to the ultimate disservice of 
many interest groups, including consumers.  

Conclusions
Iannacchino has the potential to be a very 

signifi cant case not only for consumers but 
for the commonwealth as a whole.  

Th e question facing the SJC has to do with 
the proximity of the injury or loss necessary 
to maintain a Chapter 93A claim.  At one 
end of the proximity spectrum is Hershenow, 
which involved a plaintiff  class that only 
fl eetingly faced the risk of being injured 
by an illegal provision in a car rental agree-
ment.  Th e injury never materialized, and 
the risk of injury terminated with the agree-
ment.  Toward the other end of the proxim-
ity spectrum is Aspinall, which presented a 
plaintiff  class that had purchased and used 
“light” cigarettes under the misimpression 
that they were safer than other products on 
the market.  Th e class’ exposure to an inher-
ently dangerous product under such circum-
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stances suffi  ciently constituted an injury for 
purposes of Chapter 93A.

Iannacchino is somewhere in between.  It 
is true that the plaintiff s have been able to 
use their vehicles and have not suff ered any 
direct injury.  Assuming a defect exists in the 
door latches, however, it is also true that the 
Iannacchino plaintiff s face an elevated risk of 
injury every time they go for a drive.

End notes
Th e SJC solicited 1. amicus curiae briefs 
on October 15, 2007.  
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The problem
Many children are inappropriately de-

tained in the juvenile justice system, with 
deleterious eff ects on their development, 
mental health and legal outcomes.  A num-
ber of promising initiatives focus on ad-
dressing the current tendency to detain ju-
veniles inappropriately and unnecessarily, 
but further eff orts should be made to ed-
ucate advocates, judges, and even parents, 
who can all intervene to prevent this harm 
from occurring.  

Children charged with minor off ens-
es comprise the largest number of chil-
dren detained on pretrial matters in 
the Department of Youth Services.  In 
2006, 53 percent of all youth detained 
in Massachusetts were held for non-vio-

Juvenile detention: Harmful effects 
and strategies for change
By Gloria Tan

lent off enses, and 45 percent detained in 
2006 were held on misdemeanor charges.1  
According to DYS statistics from January 
through August 2007, the majority of chil-
dren detained were charged with low-lev-
el off enses, such as disorderly conduct and 
domestic assault and battery.2  

 DYS census statistics from Nov. 1, 2007, 
show that 79 percent of the children de-
tained on bail status fell into one or more 
of the following categories: aged 14 years 
or younger; held on low level off enses; held 
on bail amounts less than $100; held on 
probation violations; or held awaiting DSS 
placements or §68A court clinic evalua-
tions.3  A number of children detained in 
DYS are held on probation violations or on 
allegations that they violated pretrial con-
ditions of release.  According to DYS sta-
tistics, 37 percent of children detained in 
DYS were held on probation violations.4  

Detention has a disproportionate impact 
on children of color.  Compared with their 
percentage of the population, a dispropor-
tionately high number of children of col-
or are held in secure detention.  Black and 
Hispanic youth comprised over 50 percent 
of the children detained in DYS on Nov. 
1, 2007.5  

Reasons for detention
A number of reasons account for the 

high percentage of inappropriate deten-
tions of juveniles.  Bail decisions by judges, 
which determine whether the child will be 
held or released, are supposed to be based 
on two criteria: fl ight risk and dangerous-
ness.  Th e bail statute establishes a pre-
sumption that a child should be released on 
personal recognizance unless the judge de-
termines that “such a release will not rea-
sonably assure the appearance of the per-
son before the court.”6  Th e court may also 
hold a child in detention after an evidentia-

ry “dangerousness” hearing, where a judge 
determines that the child is dangerous and 
no conditions of release will reasonably as-
sure public safety.7  

Many of the children currently held 
in DYS facilities do not pose a fl ight risk 
and were not determined to be “danger-
ous” at an evidentiary hearing and there-
fore should not be held.   In fact, the vast 
majority of detained youth will not be 
committed to DYS after their cases are re-
solved.8  In 2006, of the 5,438 youth de-
tained in DYS, only 20 percent were later 
committed to DYS.9

In many instances, children are inappro-
priately held on bail due to misguided deci-
sions made by parents or guardians.  Many  
children who either have no prior record 
or a minimal record are detained because a 
parent refuses to take them home.  Judges 
set low cash bails, such as $1 bail, in these 
situations.  Th ese types of cases usually in-
volve minor off enses — many of them do-
mestic incidents involving family members, 
such as siblings fi ghting over the television 
remote control — in which the parent or 
guardian expresses frustration about the 
child’s behavior at home or at school and 
does not wish to take the child home.  Th e 
child may not be obeying the parent’s rules 
at home or may not be attending school.  
Th e parent often sees the delinquency case 
as an opportunity to “teach him a lesson” 
by leaving the child in DYS detention for 
a short period of time.  Th e judge then sets 
a low bail so that the parents or guardians 
can then bail the child out if they change 
their minds.  

Th ese cases can frustrate judges who feel 
that they do not want to send a child home 
when the parent or guardian is not willing 
to take them, but who know that holding 
the child on bail in DYS detention will not 
help him or her receive the necessary ser-
vices to address the underlying problem.  
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In fact, detention can have a harmful eff ect 
on the child.

Dangers of detention 
Studies have shown that detention can 

have many negative consequences on chil-
dren who are held.  Detention can be a very 
traumatic experience for children.  Many de-
tained children suff er from mental health 
problems and can be much better served in 
the community through the Department of 
Mental Health or other community-based 
counseling services.  Instead of receiving 
treatment, children with behavioral health 
problems get worse in detention, not bet-
ter.10  One study found that for one-third of 
incarcerated youth diagnosed with depres-
sion, the depression set in after they began 
their incarceration.11  Another study suggests 
that the combination of poor mental health 
and conditions of confi nement can make it 
more likely that incarcerated teens will at-
tempt suicide and self-harm.12  

  Detention can have serious nega-
tive consequences on a child’s education.  
Children detained in DYS are taken off  their 
Individualized Education Plans, which spec-
ify the types of services children with special 
education needs must receive.  Th is can se-
riously disrupt their educational services.  
Because DYS does not off er special educa-
tion services, many children diagnosed with 
learning disabilities are not receiving the re-
quired educational services.  Detention can 
lead students to drop out of school after they 
are released from DYS.  Studies show that 43 
percent of incarcerated youth receiving re-
medial education services did not return to 
school after release, and another 16 percent 
enrolled in school but dropped out after only 
fi ve months.13 

Research has shown that once young peo-
ple are detained, they are more likely than 
non-detained youth to go “deeper” into the 
criminal justice system — to be referred to 
court, see their case progress to adjudica-
tion and disposition, have a formal disposi-
tion fi led against them, and receive a more 
serious disposition.14  A Florida study found 
that even when controlling for other factors, 
including severity of off ense, youth who are 
detained are three times more likely to end 
up being committed to a juvenile facility 
than youth who have never been detained.15

Detention can also signifi cantly aff ect the 
outcome of the case.  For example, many 
children held on bail want to plead out on 
the case in order to get out of detention even 
though pleading out would not be the best 
legal outcome or in the client’s best interests.  
Th e strength of the evidence against the cli-
ent may be weak, and the case might other-
wise be dismissed or end in acquittal. If the 
child is detained, he or she may be reluctant 
to wait for the case to work its way through 
the court process and inappropriately and 
rashly decide to plead out to the case.  While 
pleading out may allow the client to get out 
of detention, it has long-term consequenc-
es that the child may not fully appreciate at 
the time.  

For example, unless the prosecutor agrees 
to dismiss the case or give pretrial probation, 
the client will likely be placed on probation 
if he or she decides to enter a plea.  Probation 
can prove problematic, as many children 
fi nd it diffi  cult to complete probation suc-
cessfully and later fi nd themselves facing 
probation violations, which can sometimes 
lead to a commitment to DYS.  Preventing 
children from accepting dispositions on cas-
es that would have ultimately been dismissed 
or otherwise favorably resolved is another 
important reason attorneys should make ev-
ery eff ort to keep their clients from being de-
tained.  

What attorneys can do
 Attorneys should seek to appeal bails to 

Superior Court if the judge sets an inappropri-
ately high bail.  In many cases, bails set in the 
juvenile court are later reduced by a Superior 
Court judge at a bail appeal hearing.  In con-
trast to the adult bail appeal process, the ju-
venile bail appeal process can be somewhat 
burdensome for busy attorneys, since many 
counties require the attorney to obtain the pa-
perwork from the juvenile court and proba-
tion department, and then deliver it to both 
DYS and the Superior Court.  Th e juvenile 
courts should streamline the process so that 
the diffi  culty of obtaining paperwork does not 
serve as an obstacle to attorneys who should 
appeal excessive bails.  

Many children who end up charged with 
delinquencies suff er from undiagnosed men-
tal health issues or learning disabilities.  Th ey 
may not be receiving the appropriate servic-

es, such as counseling or special education ser-
vices in school.  Many of the issues resulting 
in the client’s court involvement can be ad-
dressed through a Child in Need of Services 
petition.  Seeking community-based services 
to address the underlying problems is more ef-
fective than detaining the child in DYS, where 
the child will not receive individualized servic-
es.  Pretrial detention will not provide servic-
es to meet the school truancy, mental health 
issues or behavioral problems that led to the 
child’s initial court involvement.  To prevent 
the juvenile court from becoming a “dumping 
ground” for children with unmet behavioral or 
educational needs, attorneys should make sure 
they are obtaining information about their cli-
ents, requesting medical and school records, 
and bringing to the court’s attention their cli-
ents’ need for services.  A referral to DMH, a 
social worker, counseling, or to an educational 
advocate in the community would be much 
more eff ective in addressing the child’s needs, 
which will not be met in detention.          

If the child’s guardian refuses to take the 
child home, attorneys should explore oth-
er placement options.  Sometimes the parent 
or guardian may not want to bring the child 
home but will be amenable to having the child 
stay with another family member.  Attorneys 
should fi nd out if the child could stay with 
other relatives, even for the short term until 
the home situation stabilizes.  

Referring the child to the Department 
of Social Services is also an option for chil-
dren whose parents do not want to take them 
home.  An abuse and neglect petition (“51A”) 
can be fi led against the parent or guardian and 
the child placed in DSS custody.  Th is option, 
however, may not be a desirable one for the 
child because he or she could be taken out of 
the home and possibly put in a foster place-
ment.   

  Attorneys can also seek funds from the 
court to obtain the services of a social work-
er as an alternative to DSS.  Th is option has 
the advantage of allowing the social worker to 
set up services for the client while maintain-
ing some control over information that is con-
veyed to the court.  Depending on the level 
of expertise, the social worker can also write a 
psychosocial assessment that the attorney can 
present to the court as an aid in disposition.  

Counsel for children should exercise cau-
tion when agreeing to conditions of release 
that could serve to set the child up to fail if 
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the client cannot meet the conditions.  Under 
Commonwealth v. Jake J., 433 Mass. 70 
(2000), a judge may revoke bail and hold a 
child in custody if the juvenile fails to obey 
conditions of release.  In Jake J., the judge 
took the juvenile into custody for failing to 
obey school rules.  Th is practice routinely oc-
curs, and attorneys should resist agreeing to 
conditions of release that may be diffi  cult for 
the client to meet and that are unrelated to the 
client’s charges, unless absolutely necessary to 
avoid detention.

Subsequently, attorneys should also argue 
for a reduction in bail if circumstances have 
changed — such as if a DSS placement has 
been found or if other social services have 
been identifi ed.  Judges will often be amena-
ble to releasing the child if attorneys present 
alternatives to detention or other services to 
address the child’s needs.

Strategies for change
One promising eff ort currently in the early 

stages of implementation in Massachusetts is 
the Juvenile Detention Alternatives Initiative.  
Massachusetts was designated a JDAI site by 
the Annie E. Casey Foundation in October 
2006, and DYS has launched pilot sites in 
Suff olk and Worcester counties.  Th e goals of 
JDAI include promoting changes to policies, 
practices, and programs to reduce reliance on 
secure detention, improve public safety, reduce 
racial disparities and bias, and stimulate over-
all juvenile justice reforms.  Alternatives to de-
tention can decrease crime and recidivism bet-
ter than detention.  Research has shown that 
youth who are incarcerated are more likely to 
recidivate than youth supervised in a commu-
nity-based setting or youth who are not de-
tained at all.16  

Studies have shown that juvenile deten-
tion is not a cost-eff ective method of promot-
ing public safety or meeting the needs of de-
tained youth.17  One study has shown that for 
every dollar spent on county juvenile deten-
tion systems, $1.98 of “benefi ts” with respect 
to reduced crime and costs of crime to taxpay-
ers was achieved.18  In contrast, diversion and 
mentoring programs produced $3.36 of ben-
efi ts for every dollar spent, and multi-system-
ic therapy produced $13 of benefi ts for every 
dollar spent.19    

More resources should be allocated to com-
munity-based alternatives to detention.  In 

fi scal year 2005, Massachusetts allocated fi ve 
times more money for providing secure resi-
dential services to young people in DYS cus-
tody than for community-based or nonresi-
dential services.20 

Community-based programs such as the 
Detention Diversion Advocacy Project, which 
works with youth in the Dorchester Juvenile 
Court, also concentrate resources on work-
ing closely with young people who are at risk 
of being detained.  Alternatives to detention 
programs can help reduce the number of de-
tained youth and provide them with services 
that they would not receive in detention.  For 
example, youth involved in San Francisco’s 
Detention Diversion Advocacy Program re-
cidivate at half the rate of young people in de-
tention.21  

While JDAI and DDAP are promising ini-
tiatives for addressing the detention problem, 
juvenile advocates should continue to zealous-
ly advocate for their juvenile clients to prevent 
detention and work for their release if they are 
detained.  Attorneys should educate decision-
makers, such as judges and parents, about the 
harmful eff ects of detention and present them 
with community-based alternatives to deten-
tion to address the child’s needs.  
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The REAL ID Act is a federal law 
that was introduced by Rep. James 
Sensenbrenner (R-WI) who claimed 

it was an essential terror-fi ghting tool.  It 
never had a Senate hearing.  Instead, it was 
whisked through Congress in May 2005 on 
the coattails of “must pass” emergency sup-
plemental legislation providing funds for the 
war in Iraq and tsunami relief. 

If implemented, it will lay the ground-
work for a de facto national ID card that 

What’s wrong with REAL ID?  
By Nancy Murray, director of education, ACLU of Massachusetts 

could, step by step, turn us into a “show me 
your papers” society.

The makings of an internal 
passport system

Th e REAL ID Act currently mandates that 
if a state wants its residents to be able to use 
their drivers licenses for federal ID purpos-
es, such as entering a federal courthouse or 
getting on an airplane, each state Registry of 
Motor Vehicles must create a vast new data-
base containing the most personal informa-
tion of applicants for drivers’ licenses, from 
original copies of birth certifi cates to Social 
Security numbers and more.  Th e state data-
bases will interconnect and be accessible to 
state, federal and local government agencies. 

States will have to remake their drivers’ 
licenses, create an extensive new document 
storage system and expand security mea-
sures.  Th ey will have to verify the “issuance, 
validity and completeness” of every birth cer-
tifi cate, every immigration document, every 
utility bill, and every other document — not 
just when a driver’s license is fi rst issued, but 
every time it is renewed as well.

Th e license will contain a standardized set 
of information backed up by the national 
database of ID information.  It will also con-
tain a standardized “machine-readable zone” 
which makes it easy for our private informa-
tion to be stolen and for our movements to 
be monitored. 

Th e REAL ID Act would prevent use of a 
non-REAL ID-compliant driver’s license for 
identifi cation to board planes and enter fed-
eral buildings.  But that’s just the beginning.  
Congressional proposals have already been 
fl oated about using REAL ID for voting 
identifi cation, for job applications, for get-
ting benefi ts like Medicaid or federal hous-
ing assistance.   

As the uses for REAL ID expand, so will 
the tracking of Americans.  How long will 
it be before the swipe of a REAL ID will be 
required to enter offi  ce buildings?  To board 
subways and buses?  And what kind of infor-
mation will the cards’ barcode contain?  

On May 8, 2007, Jim Harper of the Cato 
Institute testifi ed before the Senate Judiciary 
Committee that REAL ID makes possible 
the systematic tracking of Americans based 
on their race since the card’s two-dimension-
al barcode includes the cardholder’s race/eth-
nicity as one of the data elements.  Americans 
have always associated national identity cards 
with repressive regimes that want to control 
movement or keep track of particular ethnic 
and racial groups. Do we really want to go 
down that path?

Flawed premise, unforeseen 
consequences

REAL ID was supposed to make the na-
tion secure by preventing terrorists from 
getting drivers’ licenses.  But knowing the 
name, phone number and other informa-
tion of a person who is planning a terrorist 
act does not by itself prevent that act.  And 
all of the 9/11 terrorists possessed pass-
ports that would enable them to fl y, even 
under the REAL ID regime.

Critics wonder what is more likely to be 
impacted by the REAL ID: the plans of 
terrorists or the day-to-day lives and civil 
liberties of Americans?

How long will it take before the REAL 
ID databases become as unmanageable and 
error-riddled as the other vast databases, 
such as no fl y lists, that have been creat-
ed in the name of fi ghting terrorism, and 
which result in the harassment of entirely 
innocent individuals?  How long will it be 
before the REAL ID database is used for 
data mining on a hitherto unprecedented 
scale?  Despite calls that it expressly forbids 
the data mining of information that would 
be stored in the database, the Department 
of Homeland Security has resisted doing 
so.  

And what are the implications of your 
REAL ID card being stolen?  How hard 
will it be for individuals to re-establish 
their identity if someone else has copies 
of their birth certifi cates and other docu-
ments?

Nancy Murray is director of education 
at the American Civil Liberties Union of 
Massachusetts, a position she has held for 20 
years. She has written extensively on the post- 
9/11 threat to civil liberties and civil rights and 
is the author of the innovative curriculum for 
schools, Rights Matter: Th e Story of the Bill of 
Rights (www.rightsmatter.org).

Editor’s note:
Th e March 6 House of Delegates 

unanimously endorsed a resolution by 
the Individual Rights & Responsibilties 
Section opposing the implementation 
of the REAL ID Act in Massachusetts.
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One-stop shopping for identity 
thieves

We are all aware of the danger of identity 
theft.  Th e TJX Company is currently fac-
ing costs of $256 million or more because 
hackers were able to intercept wireless trans-
fers of customer information and gain en-
trance into its central databases for more 
than a year.  

Imagine what a honey pot the REAL ID 
will create.  Th e personal information on all 
drivers will become an irresistible target for 
hackers, burglars, rogue offi  cials and insid-
er criminals.  A single break in security in 
any of the jurisdictions with interlocking 
REAL ID databases could compromise the 
personal information of 240 million people. 
Clearly, the whole system will only be as se-
cure as the state with the weakest security, 
making all Americans less secure, not more.  

Th e Association for Computing 
Machinery testifi ed before the Senate 
Judiciary Committee that, “Ultimately, 
REAL ID provides an identity document 
that increases the risk of identity theft, ex-
poses more personal data, and is a greater 
target for fraud and abuse.”

Th e REAL ID eff ort is estimated to cost 
$23 billion over 10 years, with the states 
picking up most of the tab.  Not only will 
lines be longer at the registry and tempers 
shorter as many people get caught in the 
nightmare of infl exible verifi cation require-
ments, fees will also be higher. 

States are saying no to REAL ID
In 2008 states are supposed to be in compli-

ance with the REAL ID Act if they want their 
residents’ drivers’ licenses to be acceptable for 
federal ID purposes.  But 17 state legislatures 
have gone on record in opposition, either–as 
in the case of seven states–by passing laws bar-
ring the appropriation of funds for REAL ID, 
or by passing resolutions condemning REAL 
ID and urging Congress to repeal it.  

So far, the Identifi cation Security 
Enhancement Act (S. 717) fi led by U. S. 
Senators Akaka and Sununu that would repeal 
the driver’s license portion of REAL ID has 
gone nowhere. But in late July, the Senate, by 
a vote of 50-44 refused to adopt an amend-
ment that would increase funding to imple-
ment REAL ID from the current $50 million 
to $300 million across the states.  And on the 

Senate fl oor, U.S. Senator John Kerry has de-
scribed it as “profoundly fl awed.”

Massachusetts offi  cials have used similar 
language.  In fact, at a June 2007 Statehouse 
hearing on legislation opposing REAL ID in-
troduced by state Senator Richard T. Moore, 
not a single person testifi ed in favor of REAL 
ID. Attorney General Martha Coakley testi-
fi ed REAL ID represents “a total loss of com-
mon sense” that is “almost logistically and fi -
nancially impossible to execute,” that will be 
“counterproductive in security terms, increase 
the chance for falsifi cation of documents” and 
create a “horrible inconvenience to every law-
abiding Massachusetts holder of a license.”

Th e hearing was a good start, but the com-
monwealth has still not taken a stand against 
compliance with REAL ID, and members of 
our congressional delegation have yet to sign 
onto federal roll back legislation (S. 717 and 
H.R. 117).  As the 2008 deadline approach-
es, Governor Patrick should be urged to go on 
record opposing REAL ID.  With his leader-
ship, Massachusetts can help ensure the defeat 
of this dangerous and unworkable program.
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Got rights?  The legal landscape for 
nursing women in the workplace
By Itia Roth

There has been a lot of discussion recent-
ly — particularly in the media and on 
private blogs — over the case of Sophie 

Currier, the Harvard medical student who re-
quested an accommodation from the National 
Board of Medical Examiners for extra break time 
during her licensing exam to express breast milk 
for her fi ve-month-old daughter.  Th e NBME de-
nied Currier’s request, but later off ered her some 
accommodations — such as the use of a private 
room during the standard allotted break time and 
permission to bring food and drink into her test-
ing room.  Currier sought a preliminary injunc-
tion requiring the NBME to provide her with 
60 extra minutes of break time per test day.  A 
Superior Court judge denied her request.  Currier 
appealed to a single justice of the Massachusetts 
Appeals Court who vacated the lower court’s order 
and granted Currier’s petition.

In arriving at its decision, the court considered 
the health benefi ts of breastfeeding for both chil-

dren and nursing mothers and the potentially se-
vere physical consequences that would result for 
Currier if she were not able to properly express 
milk during the exam.  Th e court found that since 
the amount of break time normally provided by 
the NBME — 45 minutes for eight hours of exam 
time — was insuffi  cient to allow Currier to express 
milk, and take care of her other personal neces-
sities, she was at a disadvantage compared to the 
“male and non-lactating female examinees.”  In 
the court’s words: “Without the allocation of an 
additional sixty minutes [to express breast milk], 
the petitioner must make a signifi cant Hobbesian 
choice: use her break time to incompletely express 
breast milk and ignore her bodily functions, or ab-
negate her decision to express breast milk, result-
ing in signifi cant pain.  Under either avenue, the 
petitioner is placed at signifi cant disadvantage in 
comparison to her peers.”  Th e single justice deter-
mined that, especially in light of the NBME’s ad-
mitted ease in logistically accommodating Currier’s 
request, the only way to equalize the playing fi eld 
was to grant her requested accommodation.  

What is perhaps most interesting about this 
decision, and what makes it particularly signifi -
cant to employers, is its legal reasoning.  Currier’s 
claims were brought under the Massachusetts 
Declaration of Rights and the Massachusetts Equal 
Rights Amendment, alleging that the NBME’s re-
fusal to provide additional break time in which to 
express milk had a disparate impact on nursing 
mothers and therefore constituted sex discrimina-
tion.  Yet many of the cases cited by the court for 
their precedential value were claims of pregnancy 
discrimination, brought under M.G.L. ch. 151B.  
Th e court seemed to gloss over any legally signifi -
cant diff erence that may exist between a pregnant 
woman and a nursing woman, even referring to 
lactating as a “post-pregnancy condition,” and im-
plying that discrimination based on either is chal-
lengeable as sex discrimination, under whatever 
statute.    

Given the court’s approach, there is good to rea-
son to believe that the court’s holding will have 
broad impact on nursing women’s rights in the 
workplace.   Indeed, by the court’s reasoning, to 
the extent that discrimination based on pregnancy 
is  prohibited by Chapter 151B, so too is discrim-
ination based on lactating.  Th us, any employ-
ment policy that may have a disparate impact on 

nursing mothers should probably be reconsidered.  
Moreover, it may become necessary for employers 
to provide their nursing mother employees with 
appropriate break times and private areas in which 
to express milk.

To some degree, whether or not the court’s ra-
tionale is sound is beside the point.  Public policy 
clearly favors accommodating a woman’s choice to 
breastfeed her child (and thus to express milk when 
she cannot do so directly).  Creating an employ-
ment environment where women do not feel that 
they can make this choice, where nursing mothers 
feel uniquely burdened and uncomfortable — in 
ways that their male counterparts do not — seems 
unwise even if not unlawful.  Employers should 
be supporting their new mothers in their return 
to the work after childbirth, not making it more 
diffi  cult for them.  Providing comfortable, clean 
environments in which to express milk, as well as 
the time to do so, goes a long way in helping with 
that transition.

In light of the public policy considerations fa-
voring breastfeeding, there is a bill currently pend-
ing in the legislature that would provide specifi c 
protections to nursing mothers, in the workplace 
and beyond.  Among other things, Senate Bill No. 
2704 will make it unlawful for employers to pro-
hibit an employee from expressing milk, will re-
quire employers to provide unpaid break time and 
make reasonable eff orts to provide an appropriate 
place to do so, and will explicitly make it unlaw-
ful to take an adverse employment action against 
an employee who expresses milk in the workplace.  
Th e proposed bill will also make breastfeeding in 
public lawful and exempt from indecency laws, 
and will make it unlawful to intimidate or inter-
fere with a mother breastfeeding her child.  

Interestingly, Massachusetts is behind the curve 
in considering this kind of legislation.  Forty fi ve 
other states already have laws protecting breast-
feeding mothers and their babies.  Th irty seven al-
low mothers to breastfeed in any public or private 
location, 19 exempt nursing mothers from public 
indecency laws, and 11 states specifi cally have laws 
related to nursing mothers in the workplace.  

Th e bottom line:  At this point, nursing moth-
ers do not have any specifi c rights in the workplace 
but given the court’s recent decision in the Currier 
case and the pending legislation, it appears that 
nursing women will soon be protected by law.    

Itia Roth is an associate in the Labor and 
Employment Department of Goodwin Procter 
LLP.  Roth represents employers in a wide range 
of matters, including discrimination claims, 
union disputes and wage and hour claims.  She 
also counsels employers on personnel issues and 
employment policies.
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National Labor Relations Board 
preserves employees’ right of free 
choice under neutrality and card 
check agreements
By Robert A. Fisher

A  recent decision by the National Labor 
Relations Board, Dana Corporation, 
351 NLRB No. 28 (Sept. 29, 2007), 

balances employees’ rights to free choice 
about unionization under the National 
Labor Relations Act against the increasing 
use of voluntary recognition agreements in 
lieu of a Board-sponsored secret-ballot elec-
tion.1  Altering its long-standing recognition 
bar doctrine, the board concluded in Dana 
Corp. that employees have the right to fi le a 
decertifi cation petition within 45 days after 

receiving notice of their employer’s grant of 
voluntary recognition to a union.

While the terms of voluntary recognition 
agreements vary, the common feature is that 
an employer and a union contractually agree 
to a private process to determine whether 
the union should be the exclusive bargain-
ing representative of a group of employees.  
A typical provision is a card check, in which 
the employer agrees to voluntarily recognize 
the union upon a showing of signed autho-
rization cards from at least a majority of em-
ployees.2  Th is provision often is combined 
with a “neutrality” clause, in which the em-
ployer waives its free speech rights under § 
9(c) of the Act and agrees not to campaign 
against the union.3

Neutrality and card check agreements 
have become the “bread and butter” of 
union organizing.  A comparison of union 
success rates under the traditional board 
election process and those under card check 
agreements demonstrates why.  For the six-
month period ending in September 2007, 
unions were successful in about 59 percent 
of all board-sponsored elections for new or-
ganizing eff orts.4  While the board does not 
maintain union success rates under volun-
tary recognition agreements, one study sug-
gests that the union success rate under card 
check agreements is 78 percent.5  Th at rate 
increases to 86 percent when a card check is 
combined with employer neutrality.6

Critics complain that those success rates 
refl ect the fact that voluntary recognition 
agreements undermine employees’ rights un-
der Section 7 of the Act to freely vote for or 
against unionization or choose a diff erent 
union.  Unlike a secret-ballot election, the 

card check process is not secret.  Employees 
often are asked to sign authorization cards 
— the “ballot” — in the presence of both 
co-workers and union organizers, risking 
that employees will sign cards because of 
peer pressure or even coercion.  Plus, em-
ployees may be given false or misleading in-
formation about unionization or the purpose 
of the cards, which may go uncorrected if the 
employer remains “neutral.”  Employees who 
do not support the union can be cut out of 
the process altogether.  Because the union 
needs only a majority of signed cards, it can 
ignore those employees in the unit who are 
against unionization, leaving those employ-
ees without any opportunity to have their 
voices heard.  Th ese concerns become mag-
nifi ed when the union obtains voluntary 
recognition, because — at least until Dana 
Corp. — the union becomes the benefi ciary 
of the recognition bar.  Under that doctrine, 
the union is insulated from a decertifi cation 
petition for a reasonable period of time after 
voluntary recognition.7

Although the board has long recognized 
the legality of voluntary recognition agree-
ments, including neutrality and card check 
agreements,8 Dana Corp. presented an op-
portunity for the board to consider the im-
pact of those agreements on employees’ 
Section 7 rights.  Th e case involved two 
companion cases, one involving employees 
of Dana Corporation and another involving 
employees of Metaldyne Corporation.  In 
both cases, the employers had entered into 
separate neutrality and card check agree-
ments with the International Union, United 
Automobile, Aerospace and Agricultural 
Implement Workers, and both employers 

Robert A. Fisher is a partner in the Labor 
and Employment Law Department of Foley 
Hoag LLP. Fisher represents employers in all 
manner of labor and employment disputes, in-
cluding before the National Labor Relations 
Board.
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voluntarily recognized the union upon a 
showing of signed authorization cards from a 
majority of employees in each unit.9  In nei-
ther case was there a claim that the authori-
zation cards were the product of coercion or 
that the grant of recognition constituted un-
lawful employer assistance.10  

Nonetheless, within weeks of the grant of 
recognition, employees in each unit fi led pe-
titions with the Board for Elections to de-
certify the union.  Each of the decertifi ca-
tion petitions were supported by the requi-
site 30 percent showing of interest among 
the unit employees.11  Th e Metaldyne peti-
tion was supported by over 50 percent of the 
unit employees, while the Dana petition was 
supported by 36 percent of the unit employ-
ees.12  Th e regional directors for Regions 6 & 
8 dismissed the petitions pursuant to the rec-
ognition bar doctrine, and the petitioners re-
quested board review of those dismissals.13

In 2004, the board granted the petitioners’ 
requests for review.14  In its order granting 
review, a majority of the board signaled an 
intent to question the increased use of vol-
untary recognition agreements.  It explained, 
“[a]lthough no party here challenges the le-
gality of voluntary recognition, the fact re-
mains that the secret-ballot election remains 
the best method for determining whether 
employees desire union representation.”15  
It thus concluded that “the increased usage 
of recognition agreements, the varying con-
texts in which a recognition agreement can 
be reached, the superiority of board super-
vised secret-ballot elections, and the impor-
tance of Section 7 rights of employees, are all 
factors which warrant a critical look at the is-
sues raised herein.”16  In response, the dissent 
argued that there was no reason for granting 
review and “casting a cloud” over voluntary 
recognition agreements.17

On Sept. 29, 2007, three years after 
granting review, a majority of the board de-
cided the merits of the requests for review.  
Although the board had suggested that it 
might disallow neutrality and card check 
agreements altogether, it refused to do so.18  
It held that “[w]e do not question the legali-
ty of voluntary recognition agreements based 
on a showing of majority support” and spe-
cifi cally noted that it was not addressing the 
legality of neutrality and card check agree-
ments.19

Instead, it decided the more limited issue 

of whether an employer’s voluntary recogni-
tion of a union based on a presumably val-
id majority showing should bar a decertifi -
cation or rival union petition for some pe-
riod of time thereafter under the recognition 
bar doctrine.20  As to this issue, the board 
concluded that the recognition bar doctrine 
should be modifi ed to provide greater pro-
tection to employees’ Section 7 right to free 
choice and to give proper eff ect to the statu-
tory preference for a board secret-ballot elec-
tion.21  It thus concluded that no recognition 
bar will be imposed unless employees receive 
notice of the voluntary recognition and of 
their right to fi le a decertifi cation petition 
or support a petition of a rival union with-
in 45 days of their receipt of notice.22  Th e 
notice must be an offi  cial board notice post-
ed in conspicuous places at the employer.23  
Upon the posting of this notice, employees 
will be free to fi le a decertifi cation petition or 
support a petition by another union.  If no 
petition is fi led within the 45-day window, 
then the union will enjoy the benefi t of the 
recognition bar doctrine for a reasonable pe-
riod of time.24 

Th e majority justifi ed its new rule on the 
grounds that employees’ Section 7 rights are 
better realized through a secret-ballot elec-
tion than a card check.25  It explained that 
card signings are susceptible to group pres-
sure, misinformation and present a murk-
ier picture of employee voter preference.26  
However, it refused to apply the new rule 
retroactively, affi  rming the regional directors’ 
dismissal of the decertifi cation petitions.27 

Th e dissent criticized the new rule as fail-
ing to recognize that voluntary recognition 
“honors the free choice already exercised by a 
majority of unit employees.”28  It argued that 
the 45-day period serves only to undermine 
the bargaining relationship at its formative 
stage.29 While conceding that a secret-ballot 
election is preferable, the dissent disagreed 
with the majority’s concern that a card check 
is less reliable.30    

Since the issuance of the decision in Dana 
Corp., the Offi  ce of the General Counsel has 
issued a memorandum regarding the new 
notice requirements.31  Either the employer 
or the union must notify the appropriate re-
gion of the grant of voluntary recognition.32  
Th e region is expected to obtain a copy of 
the voluntary recognition and then to pre-
pare the notice form to be posted.33  Th is 

process should be expedited.34  At the end of 
the 45-day period, the employer will be re-
quired to fi le a certifi cate that the notice was 
in fact posted.35

Th e board’s new approach to neutrality 
and card check agreements strikes the appro-
priate balance between enforcing voluntary 
recognition agreements between an employ-
er and a union and protecting employees’ 
Section 7 rights of free choice.  Employees 
sign authorization cards for many reasons 
unrelated to a clear preference for unioniza-
tion, and allowing them to fi le a decertifi -
cation petition within 45 days of notice of 
recognition ensures that a union truly en-
joys majority support.  Th is is not to say that 
the board will blindly enforce neutrality and 
card check agreements or grants of recogni-
tion pursuant to such agreements in the fu-
ture.  While the board in Dana Corp. recog-
nized the legality of these agreements, it will 
continue to police the card check process for 
unlawful coercion or for unlawful employer 
assistance to a union.        

End notes
1. Section 9 of the National Labor 

Relations Act provides that the 
National Labor Relations Board is em-
powered to determine an appropriate 
unit for bargaining and then direct a 
secret ballot election among the em-
ployees in that unit.  See 29 U.S.C. § 
159.

2. See Dana Corp., 351 NLRB No. 28, p. 
1 n.7 (Sept. 29, 2007). 

3. Id.

4. See NLRB Election Report, Six-
Month Summary, April 2007 through 
September 2007, p. 18.

5. See U.S. Senate Republican Policy 
Committee, Labor Unions Seek to End 
Secret-Ballot Elections, the Cornerstone 
of Democracy, p.9 (citing to testi-
mony of Daniel V. Yager before the 
House Subcommittee on Workforce 
Protections of the Committee on 
Education and the Workforce. 

6. Id.

7. See Keller Plastics Eastern, Inc., 157 
NLRB 583 (1966).
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335 NLRB 558, 559 n.7 (2001).
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23. Id., p. 1 n.6.
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25. Id., p. 5.

26. Id., p. 6. 

27. Id., p. 11.
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29. Id., p. 14.

30. Id., p. 15.

31. See General Counsel Memorandum 
OM 08-07 (Oct. 22, 2007).

32. Id., p. 2.

33. Id.

34. Id.

35. Id.



Labor & Employment

 Section Review    Vol. 10  No. 1    2008 Massachusetts Bar Institute22

BATH MARINE DRAFTSMEN’S ASSOCIATION 
V. NLRB:  The First Circuit adopts a 
Uniform Standard of Analysis for 
Unilateral Change/Contract 
Modification Claims Involving 
Contract Interpretation Under 
Neutrality and Card Check Agreements
By Marjorie F. Wittner

More than 60 years after the pas-
sage of the Labor Management 
Relations Act, both the National 

Labor Relations Board and the courts have 

fundamental disagreements over the extent 
to which the board may interpret provisions 
contained in collective bargaining agree-
ments to determine whether an unfair la-
bor practice involving a change to employee 
terms and conditions of employment has oc-
curred. Th is confl ict stems in part from ten-
sion between the oft-cited principle fl ow-
ing from the passage of Section 301 of the 
LMRA — that mere breaches of a collective 
bargaining agreement do not constitute un-
fair labor practices — and Section 8(d) of the 
act, which prohibits mid-term modifi cations 
of a collective bargaining agreement without 
the union’s consent.  

How should the board go about analyzing 
whether there has been an unlawful contract 
modifi cation if, as has been argued, the courts 
and arbitration, not the board, are the prop-
er forum for parties seeking interpretation of 
their collective bargaining agreements?  In 
recent years, particularly in Bath Iron Works 
Corp., 345 NLRB 499 (2007), the board has 
attempted to resolve this tension by apply-
ing two diff erent standards to analyze claims 
in which an employer raises a defense that it 
was contractually privileged to take unilater-
al action. In cases alleging an unlawful refus-
al to bargain under §8(a)(5) of the act, the 
board analyzes the contract language at issue 
to determine whether the union has clearly 

Marjorie F. Wittner served as chief coun-
sel to the Massachusetts Labor Relations 
Commission from 2002-03.  She is cur-
rently a labor arbitrator and fact fi nder in 
private practice. She may be contacted at 
Marjorie@Wittner-esq.com.

and unmistakably waived its right to bargain 
over the change.  However, in §8(d) con-
tract modifi cation cases, the board applies 
the less stringent “sound arguable basis” test, 
in which the board will fi nd no violation of 
the act if the employer’s interpretation of the 
contract is plausible and the employer’s ac-
tions are otherwise untainted by union ani-
mus.  Id.

However, in an apparent eff ort to rec-
tify what it viewed as the inconsistent ap-
proaches used to analyze these types of cases, 
the First Circuit, in Bath Marine Draftsmen’s 
Association v. N.L.R.B., 475 F.3d 14 (2007), 
rejected the board’s use of the two diff erent 
tests, and instead adopted a hybrid analysis 
that combined elements of the contract cov-
erage standard used by both the 7th and D.C. 
Circuits, and the sound arguable basis stan-
dard to all cases involving allegations that the 
employer has unilaterally changed terms and 
conditions of employment without regard to 
its statutory obligation. 

To understand the reasoning and import 
of Bath Marine, it is necessary fi rst to exam-
ine the policies and reasoning underlying the 
three possible analytical frameworks: clear 
and unmistakable waiver, sound arguable ba-
sis and contract coverage.   A discussion of 
the board and First Circuit decisions and 
their implications will follow. 
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The waiver, contract coverage 
and sound arguable basis 
standards

Waiver
Th e clear and unmistakable waiver stan-

dard is based on the long-established proposi-
tion that the duty to bargain created by §8(a)
(5) of the act continues during the term of 
a collective-bargaining agreement.  Provena 
Hospitals, 350 NLRB No. 64 at 4 (2007).  
Unions therefore have a statutory right to re-
quire an employer to bargain before making 
a unilateral change with respect to a manda-
tory subject of bargaining. Because a waiv-
er of statutory rights will not be lightly in-
ferred, the Supreme Court and countless 
board cases have held that an employer can 
act unilaterally  only if the union has clear-
ly and unmistakably waived its right to bar-
gain. Metropolitan Edison Co. v. NLRB, 460 
U.S. 693, 708 (1983), citing Mastro Plastics 
Corp., 370 U.S. 370, 380 (1956) (declining 
to infer from a general contractual provision 
that the parties intended to waive a statuto-
rily protected right unless the undertaking 
is “explicitly stated.”); C &C Plywood Corp., 
148 NLRB 414, 416-18 (1964) enf ’d de-
nied 351F.2d 224 (9th Cir. 1965), aff ’d sub. 
nom. NLRB v. C&C Plywood, 385 U.S. 421 
(1967); Provena Hospitals, supra, at 5, n. 19 
(citing string of cases applying waiver stan-
dard).  Th is standard refl ects the longstand-
ing policy determination that favors collec-
tive bargaining as a means of maintaining la-
bor peace in the face of unilateral changes in 
working conditions.  

Contract coverage 
Th e clear and unmistakable waiver stan-

dard is not without its detractors.  Both the 
Seventh and D.C. Circuits, and now the First 
Circuit to a certain degree, apply the con-
tract coverage standard when analyzing cas-
es where an employer raises a contractual de-
fense to an unfair labor practice charge, re-
gardless of whether the case is a §8(a)(5) 
unilateral change or a §8(d) contract modi-
fi cation. In those cases, instead of inquiring 
whether the union has explicitly waived its 
right by contract to bargain over the issue, 
the courts fi rst examine whether or not there 
is a contract provision covering the clause.  If 

there is, the courts reason that it is “incorrect 
to say that the union has ‘waived’ its statutory 
right to bargain; rather, the contract will con-
trol and the ‘clear and unmistakable’ intent 
standard is irrelevant.”  Chicago Tribune Co. 
v. NLRB, 974 F. 2d 933, 937 (7th Cir. 1992) 
(citations omitted). If contract coverage is 
found, the court will interpret the language 
of the collective bargaining agreement de 
novo to determine whether it permitted the 
employer’s unilateral action.  Th us, in NLRB 
v. U.S. Postal Service, 8 F.3d, 832, 836 (D.C. 
Cir. 1993), the court interpreted a broadly 
worded management rights clause to permit 
service reductions and reversed the board’s 
determination that the union had not clearly 
and unmistakable waived its right to bargain 
over those reductions.  

Sound arguable basis 
 As noted previously, in cases in which an 

unlawful modifi cation of a contract has been 
alleged under §8(d) of the act, where the 
employer has a sound arguable basis for its 
contract interpretation and is not otherwise 
motivated by bad faith, union animus or at-
tempting to undermine the union’s status as 
collective bargaining representative, the board 
has from time to time since 1965 declined to 
enter the dispute to “serve as an arbitrator” to 
determine which party’s interpretation of the 
agreement is correct.  NCR Corp., 271 NLRB 
1212, 1213 (1984), citing Vickers, Inc., 153 
NLRB 561, 570 (1965).    Th is standard re-
fl ects the policy determination, which fi nds 
some support in §301’s legislative history, 
that mere contract breaches are better suited 
for resolution by arbitrators and courts, not 
the board.  Bath Iron Works, 345 NLRB at 
502, citing NCR, 271 NLRB at n.6; C&C 
Plywood, 385 U.S. at 427-28. 

The board’s decision in Bath 
Iron Works Corp.

Facts
In 1998, Bath Iron Works (respondent) 

decided to merge its pension plan into the 
larger pension plan of its corporate parent, 
General Dynamics. Th e respondent had 
three diff erent bargaining agreements with 
each of the charging parties. All three agree-
ments referenced its pension plan docu-
ments, but none of them expressly incorpo-

rated the plan’s terms into the collective bar-
gaining agreement.  Th e plan, but not the 
collective bargaining agreement, contained 
language reserving the respondent’s right to 
modify, amend or terminate the plan.  Th e 
respondent discussed its decision to merge 
the plan with each of the three unions, but 
did not reach agreement.  It ultimately im-
plemented the merger without bargaining to 
impasse or resolution or obtaining the three 
unions’ consent. Th e respondent defended its 
action on the grounds that the plan’s terms, 
which were incorporated into the collective 
bargaining agreements, privileged it to imple-
ment the merger unilaterally. 

Decision
In deciding whether the respondent had 

acted lawfully, the board, in a 2-1 decision 
(with member Liebman dissenting), fi rst ana-
lyzed whether the case was properly analyzed 
as a unilateral change or §8(d) contract mod-
ifi cation claim.  Without much discussion, 
the board concluded that the general counsel’s 
sole allegation was an unlawful modifi cation 
of the contract within the meaning of §8(d).  
Citing NCR Corp., supra, it then proceed-
ed to analyze whether the contract had been 
unlawfully modifi ed under the sound argu-
able basis standard.  Th e majority dismissed 
the complaint, concluding that because both 
the respondent and the unions had present-
ed reasonable interpretations of the applica-
ble contract language, the contract had not 
been unlawfully modifi ed.  Th e board there-
fore refrained from deciding which of those 
interpretations was superior, on the grounds 
that arbitrators and the courts were better 
equipped to deal with those issues.  

Th e dissent strenuously disagreed with 
most aspects of the majority’s decision. 
Citing a number of contrary precedents, the 
dissent challenged the majority’s basic prem-
ise that it was required to undertake two dis-
tinct analyses depending on the type of uni-
lateral change alleged.  Th e dissent contended 
that this “rigid” approach created the “anom-
alous result” that unions who have bargained 
and secured contractual provisions over man-
datory subjects of bargaining are less pro-
tected from changes than unions who have 
been unable to secure a bargaining provision.  
Th e dissent essentially argued that “a change 
is a change,” and thus, whenever an employ-
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er raises a contractual defense, the clear and 
unmistakable waiver standard should be ap-
plied. 345 NLRB at 507.

The First Circuit’s decision
On appeal, after reviewing the procedural 

and factual background of the case, the First 
Circuit set the stage for its decision by claim-
ing that §8(d) “was not meant to confer on 
the board broad powers to interpret collective 
bargaining agreements.”  475 F. 3d at 20-21. 
Rather, in enacting §301, Congress deter-
mined that the board should not have general 
jurisdiction over all alleged violations of col-
lective bargaining agreements; such matters 
should be placed within the jurisdiction of 
the courts.  Id. at 20, quoting C&C Plywood, 
supra, 385 U.S. at 427. Th e court conceded 
that under C&C Plywood, the board did have 
some authority to construe collective bargain-
ing agreements in the context of adjudicating  
unfair labor practices, but should not be con-
sidered the “sole or primary source of author-
ity,”  agreeing with the board that that role 
was for the courts and arbitrators. 475 F. 3d 
at 21. 

Th e court then addressed the unions’ argu-
ment on appeal that the general counsel’s com-
plaint had alleged both §8(a)(5) and §8(d) al-
legations, thus warranting application of the 
waiver standard. Finding that the complaint 
did contain both allegations, the court never-
theless declined to apply the clear and unmis-
takable waiver standard.  Citing NCR Corp. 
and other cases in which it claimed the board 
had applied the sound arguable basis standard 
in the context of a §8(a)(5) claim, the court 
stated that the board’s “historic vacillation” 
over which standard to apply justifi ed a less 
deferential than usual approach to the board’s 
expertise.  Id. at 25. Accordingly, the court 
announced that it was adopting the contract 
coverage test to determine whether the unions 
had already exercised their rights to bargain.   
In the very next sentence of the decision, 
however, the court  stated, “Th e unfair labor 
practice determination depends solely on the 
interpretation of the contract in place and the 
appropriate standard for the board to apply is 
the sound arguable basis standard.” Id. at 25.  
Th e court touted this framework as consistent 
with the NCR line of cases and the NLRA. 
Th e court also claimed that its approach uni-
fi ed the board’s “vastly disparate standards” 

and resolved the fact that the board has never 
clearly articulated a test for distinguishing be-
tween §8(a)(5) and §8(d) cases.

Application of the hybrid analysis
To determine, as the court confusingly puts 

it, “whether a subject is covered by a cba, such 
that the sound arguable basis standard is ap-
propriate,” the court fi rst considered whether 
the parties had bargained over the plan.  Id.  
Concluding that they had, the court then re-
viewed, de novo, the question of whether the 
company’s interpretation had a sound argu-
able basis. Holding that it did, the court next 
considered whether the employer had acted 
in bad faith, expressly deferring to the board’s 
determination that it had not. 

Th e court also addressed and rejected most 
of the member Liebman’s dissenting argu-
ments in the case below, including that unions 
with contract coverage have less protection in 
the face of a change than unions that do not.  
Th e court did not necessarily disagree with 
this assessment, but did not fi nd it dispositive, 
because “parties routinely make concessions 
during bargaining.”  Id. at 28. 

Implications of Bath Marine
In Provena Hospital, supra, decided just 

eight months after Bath Marine, the board 
contended that the court’s apparent adop-
tion of both the contract coverage and sound 
arguable basis test rendered the decision’s im-
plications “unclear”  because the two tests 
were not the same.  350 NLRB No. 64 at n. 
1.  Th is is somewhat unfair. Although the de-
cision’s initial references to the two standards 
is certainly confusing, when one reads fur-
ther, it is clear that the court has established a 
hybrid two-part test that requires faithful ap-
plication of the board’s sound arguable basis 
standard after it has been determined that the 
contract covers the dispute at issue.

One troubling aspect of Bath Marine test, 
as with the contract coverage test, generally, 
is its “one size fi ts all” approach to the two 
types of change cases. For example, where 
the change at issue does not implicate a col-
lective bargaining agreement provision, but 
the employer’s defense does, although there 
may still be “contract coverage,” the union 
could not have fi led a grievance or sued in 
federal court under §301.  Application of 
the waiver standard is particularly appro-

priate under those circumstances, since the 
union would have had no recourse to arbi-
trators or the courts. See C&C Plywood, 385 
U.S. at 562-63 (where collective bargaining 
agreement had no arbitration clause, board’s 
construction of agreement to resolve the un-
fair labor practice was in no way inconsistent 
with concept that arbitration as the instru-
ment of national labor policy for resolving 
contract diff erences). 

 It is beyond the scope of this article to ex-
amine merits and fl aws of each of the three 
standards discussed above in great detail. 
Nevertheless, the board’s analysis of the law-
fulness of the employer’s unilateral action 
in contract defense cases should, at a mini-
mum, depend on whether the change could 
have been the subject of a grievance or suit 
under §301, and whether the employer de-
fends its unilateral action on the basis of the 
same contract provision, a diff erent provi-
sion, or even, as in the Bath Marine case, 
other documents referenced in the contract.  
Taking into account these diff erent factors 
would adequately safeguard a union’s statu-
tory right to require an employer to bargain 
or obtain its consent before making unilat-
eral changes without usurping the role of ar-
bitrators or courts as an instrument of na-
tional labor policy for resolving contract dif-
ferences.  

Conclusion 
In Bath Marine, the First Circuit intro-

duced a new way to analyze the validity of 
an employer’s claim that a contract provi-
sion privileged its right to make unilateral 
changes to working conditions.   Although 
it is unlikely that this decision will have 
any impact on the board in the near future, 
the First Circuit’s attempt to combine the 
board’s sound arguable basis standard with 
the contract coverage standard into a single 
test to be applied to all contract defense cases 
may prove appealing to other appeals courts 
looking to simplify or unify its approach to 
these types of cases.  For the reasons set forth 
above, this trend should be resisted.
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Nowhere to hide — Implementation of a 
Massachusetts payee notification rule 
By Alan E. Brown

In 2006, the Massachusetts Clients’ 
Security Board launched a campaign to 
promote adoption of a payee notifi cation 

rule.  Th is proposed rule would require insur-
ers paying third-party liability claims to notify 

claimants directly at the time they disburse set-
tlement proceeds to claimants’ attorneys.  Th e 
purpose of the rule is to reduce the likelihood 
that an attorney will misuse or misappropriate 
client settlement funds.1  

Th e CSB’s campaign generated considerable 
debate among members of the bar, including 
opposition by some county bar associations.2  
Notwithstanding this criticism, in September 
2006, the Massachusetts Bar Association en-
dorsed in principle the adoption of a payee no-
tifi cation rule.  Since then, however, the im-
plementation of a payee notifi cation rule in 
Massachusetts has received little attention.

What are the strengths and weaknesses of a 
payee notifi cation rule?  Will adoption of a pay-
ee notifi cation rule benefi t Massachusetts cli-
ents and improve the bar’s image?  How should 
such a rule be implemented?  Answering these 
questions requires a look at both the payee no-
tifi cation rule itself and how the rules adopt-
ed in other states have impacted attorney theft 
claims.  

Adoption of a payee notifi ca-
tion rule in 12 states 

To date, California, Connecticut, Delaware, 
Georgia, Hawaii, Kansas, Maryland, Nevada, 
New Jersey, New York, Pennsylvania and 
Rhode Island have adopted rules substantially 
similar to the ABA model rule for payee noti-
fi cation, which states:

Written notice to claimants of payment of 
claims in third-party settlements 

A. Upon the payment of [insert desired 
dollar amount] or more in settlement 
of any third-party liability claim, the 
insurer shall provide written notice to 
the claimant where: (1) the claimant 
is a natural person, and (2) the pay-
ment is delivered to the claimant’s law-
yer or other representative by draft, 
check or otherwise. Such notice shall 

be required when payment is made to a 
claimant by the insurer or its represen-
tative, including the insurer’s lawyer. 

B. Th is rule shall not create any cause of 
action for any person against the in-
surer, other than a government agency, 
based upon the insurer’s failure to pro-
vide notice to a claimant as required by 
this rule; nor shall this rule create a de-
fense for any party to any cause of ac-
tion based upon the insurer’s failure to 
provide such notice.

Th e model rule, adopted in 1991, allows each 
jurisdiction to establish a dollar amount that 
triggers compliance.  Among those states that 
have adopted payee notifi cation rules, the mini-
mum amount triggering notice for mandatory 
notifi cation ranges from any amount in Hawaii 
to a high of $10,000 in Connecticut.  Maryland 
is the only state to have adopted a voluntary 
payee notifi cation rule, which provides that an 
insurer “may” give notice to the claimant of its 
payment of any claim in excess of $2,000.  If 
an insurer chooses to provide notifi cation, the 
Maryland rule requires that notice be made by 
regular mail no sooner than fi ve days after pay-
ment is sent to the claimant’s attorney.3 

In favor of a payee notifi cation 
rule

Supporters of the payee notifi cation rule 
in Massachusetts take a “why not” approach.  
Th ey argue that the rule has already been suc-
cessfully adopted in other states, that it can 
only help clients, and that any burden on in-
surance companies and lawyers is de minimus.  
As the former chair of the CSB wrote in April 
2006, “How can we tell the public and our cli-
ents that we have passed up an opportunity to 
protect clients?  How can we not support the 
Payee Notifi cation Rule?”4   

In its campaign to adopt a payee notifi ca-
tion rule, the CSB has cited multiple instances 

Alan E. Brown is an associate in the Boston 
offi  ce of Morrison Mahoney LLP, where he con-
centrates his practice in the areas of professional 
liability and general liability defense.  Prior to 
joining the fi rm, he served for four years as an 
investigator in the Offi  ce of the Bar Counsel at 
the Massachusetts Board of Bar Overseers.

Editor’s note: 
Since this article was written, the 

Massachusetts Division of Insurance 
issued a bulletin requiring insurers 
to provide written notice to claim-
ants of any settlement disbursements 
of $5,000 or more. See DOI Bulletin 
2007-15 (Dec. 20, 2007).
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where attorneys’ defalcations were not discov-
ered until after the statute of limitations had 
run on the underlying liability claims, thus 
preventing clients from fi ling suit and pursu-
ing their claims.5  Likewise, the CSB referenced 
cases in which attorneys’ defalcations were dis-
covered when it was too late to pursue UCC 
claims against the banks that cashed settlement 
checks with forged client signatures.  Th ese ex-
amples seem to support the CSB’s claim that, 
had clients been notifi ed when settlement pro-
ceeds were disbursed, as through a payee noti-
fi cation rule, the defalcations could have been 
prevented or, at the very least, discovered soon-
er.  Th e CSB also believes that the mere exis-
tence of a payee notifi cation rule would dis-
courage attorneys who might otherwise at-
tempt to steal client funds from doing so.  

Recent headlines publicizing the sordid sto-
ries of client theft seem to support the CSB’s 
position that action is needed:  

“Disbarred Attorney Sentenced to Prison 
in Th eft of More than $1 Million”

 “Former Cape Cod Lawyer is Sentenced 
in Client Th eft” 6

Who can doubt these headlines aff ect the 
bar and its image? Why, then, would anyone 
oppose a payee notifi cation rule?   

A critical eye
Critics of a payee notifi cation rule in 

Massachusetts argue that any such rule would 
foster distrust between attorneys and their cli-
ents.  Th ey claim that requiring direct com-
munication from an insurance company to a 
claimant upon the disbursement of settlement 
proceeds in order to deter attorney theft would 
signal to clients that their attorneys cannot be 
trusted to handle client funds.  In addition, 
this communication would seem to alter a fun-
damental principle of the attorney-client re-
lationship:  no direct contact with a claimant 
represented by counsel.  Indeed, many clients 
seek counsel for the express purpose of ending 
their direct contact with an insurance compa-
ny, preferring to leave such communications in 
the hands of a capable attorney. 

Critics of a Massachusetts payee notifi cation 
rule also argue that any potential benefi t of 
the rule would be limited to the small minor-
ity of clients that have their insurance settle-

ment proceeds stolen.  In fi scal year 2006, for 
example, the CSB paid roughly 19 percent of 
its claims related to improper settlement prac-
tices.7  Th is compares with roughly 57 percent 
for unearned retainer claims.  Why not, critics 
argue, focus attention on adopting a rule that 
targets areas of even greater concern?  

Others view a Massachusetts payee notifi -
cation rule as a further step toward the over-
regulation of attorneys.  Trust account over-
draft notifi cation and mandatory disclosure of 
malpractice insurance are already in eff ect in 
Massachusetts.  Further regulation might in-
clude adoption of the ABA model rule that im-
poses random audits on client trust accounts, 
a rule currently adopted in 11 states, as well 
as mandatory fee arbitration and mediation of 
non-fee disputes, neither of which have been 
adopted by Massachusetts.8  

Finally, critics question how the administra-
tive cost of such a requirement would be ad-
dressed.  Would the burden of added paper-
work only delay payment of claims, thereby 
causing more harm than good to claimants?  
Should insurance companies be allowed to de-
fray the cost of complying with a payee noti-
fi cation rule by including advertising in their 
notices to claimants?  How else might insur-
ance companies ultimately pass the cost of a 
payee notifi cation rule on to consumers?  

An imperfect solution
Whether viewed as an obvious aid or a 

potential hindrance to clients and their at-
torneys, one thing is certain: Th e payee no-
tifi cation rule is, at best, an imperfect so-
lution.  Take Pennsylvania, for example, 
which implemented a payee notifi cation rule 
in 1992.  According to attorney Kathryn 
Peifer, executive director of the Pennsylvania 
Lawyers Fund for Client Security, while the 
Pennsylvania payee notifi cation rule appears 
to deter defalcations of settlement proceeds, 
actual results are very diffi  cult to quantify 
because it is not possible to track thefts that 
never occur.9  Interestingly, Pennsylvania has 
seen an increase in the conversion of settle-
ment proceeds in recent years, despite the 
existence of a payee notifi cation rule.  In fi s-
cal year 2005-2006, embezzlement of set-
tlement proceeds accounted for approxi-
mately 22 percent of the fund’s awards.10  
Th is represents an increase from 5 percent 
in 2004-2005 and 8 percent in 2003-2004.  

Peifer notes, however, that although these sta-
tistics appear to suggest that embezzlement 
of settlement proceeds is on the rise, almost 
70 percent of those awards in 2005-2006 re-
sulted from the defalcations of two attorneys 
who practiced in the same fi rm.  

Th e payee notifi cation rule is by no means 
foolproof and does not guarantee the protec-
tion of claimants’ settlement proceeds.  Peifer 
cites to cases in which attorneys have report-
ed false addresses for their clients to insurance 
companies to prevent clients from receiving 
notifi cation.  Similarly, attorneys have told 
their clients that settlement checks have to 
be held for an extended period of time in or-
der for the funds to clear and be processed, 
thus aff ording the attorneys an opportuni-
ty to misuse the funds.  Th e Pennsylvania 
Lawyers Fund for Client Security’s annual 
report notes that attorneys also circumvent 
the payee notifi cation rule by misusing cli-
ent funds earmarked to satisfy medical or 
other liens on the settlement proceeds, funds 
that a client would not be expecting to re-
ceive personally, but the defalcation of which 
obviously has severe implications for clients.  
Th e payee notifi cation rule has no way of 
preventing these types of frauds.   According 
to Peifer, “If an attorney wants to steal client 
funds, he [or she] will fi nd a way around the 
payee notifi cation rule.”  

Guideposts for implementation
According to Karen O’Toole, CSB as-

sociate board counsel, the Massachusetts 
Bar Association has established a commit-
tee to review any proposed rule in order to 
address the many concerns of MBA mem-
bers.11  O’Toole notes that the Massachusetts 
Bar Association has established a committee 
to review any proposed rule in order to ad-
dress the many concerns of MBA members.  
What, then, should policy makers have in 
mind as they consider a payee notifi cation 
rule for Massachusetts?

One small step
If a payee notifi cation rule is to be adopted 

in Massachusetts, it is critical for policy makers 
to keep in mind that such a rule will, at best, 
only address a small percentage of those claims 
awarded annually by the CSB.  Th us, adoption 
of a payee notifi cation rule is only one small 
step toward reducing attorney theft.  



Law Practice Management

 Section Review    Vol. 10  No. 1    2008  Massachusetts Bar Institute 27

Another way to empower clients and at-
tempt to reduce the incidence of attorney theft 
is through client education.  Clients need basic 
education about the claims process, including 
when and how claims are settled and the pro-
ceeds disbursed, so that they are not so easily 
exploited by dishonest lawyers.  Organizations 
such as the Massachusetts Bar Association need 
to take the lead in educating these clients.  One 
option would be to have the MBA Lawyer 
Referral Service, which has made over 450,000 
referrals since its inception in 1974, educate 
clients about the claims process in a form sim-
ilar to its current brochure entitled “Tips on 
Choosing a Lawyer.” 

Language of the rule
Th e language of any proposed payee noti-

fi cation rule deserves careful consideration.  
While a mandatory rule would seem to go far-
thest in ensuring clients know when their set-
tlement proceeds have been disbursed, a vol-
untary rule should not be rejected without 
thoughtful analysis.  A voluntary rule would 
give insurance companies an option to avoid 
the administrative and other expense involved 
with complying with the rule.  Th is would al-
low insurance companies to weigh the costs 
of compliance against the risk of non-com-
pliance, and make their own decision about 
whether compliance makes economic sense 
while still aff ording clients a certain level of 
protection. However, arguably, where an insur-
er chooses not to notify the client and theft of 
the settlement funds results, claimants may at-
tempt to assign some degree of culpability to 
the insurer. 

Maryland’s rule requiring that notifi cation 
be sent fi ve days after settlement proceeds are 
disbursed might off er several benefi ts.  Th is 
rule would seem to alleviate, at least in part, the 
concern that payee notifi cation fosters distrust 
between lawyers and their clients.  In addition, 
allowing attorneys to communicate with their 
clients in advance of a notifi cation would seem 
to minimize the impact of this communication 
on the fundamental protections that the attor-
ney client relationship aff ords to clients.  If no-
tifi cation occurs after settlement proceeds are 
disbursed, attorneys can seize this opportunity 
to reassure their clients that their claims are in 
safe hands.  Consider the attorney who sends 
the following notice to clients upon receipt of 
settlement proceeds: 

Dear Client:

In the next few days you will receive notice 
from the insurance company that your set-
tlement funds have been disbursed to us.  
We want to take this opportunity to assure 
you that they have been received and de-
posited into our client account, and will 
be disbursed to you promptly in the next 
seven days.  We have enjoyed working with 
you to resolve this matter and hope we will 
be able to serve you again in the future.

Th is example demonstrates how a 
Massachusetts payee notifi cation rule could 
actually strengthen, rather than weaken, 
attorney client relations.  However, giv-
en that the payee notifi cation constitutes 
a communication with a represented par-
ty, limitations on what insurance compa-
nies can include in their payee notifi ca-
tions, such as advertisements or other in-
formation, should be carefully considered.

Conclusion
A payee notifi cation rule off ers some prom-

ise to the bar and to the public as we work to-
gether to attack the problem of attorney theft.  
Th e payee notifi cation rule is one of many op-
tions, such as increasing client education, that 
should be considered.  If a payee notifi cation 
rule is proposed, the language of the rule must 
be crafted carefully to maximize the rule’s po-
tential benefi t while minimizing its costs to 
clients and the profession.  Attorney theft, 
however, is a suffi  ciently important issue to 
merit consideration from policy makers and 
members of the bar on a much broader lev-
el.  Th e payee notifi cation rule is aimed at re-
ducing the window of opportunity for theft of 
client funds in limited circumstances.  With 
leadership from the bar, and in the tradition 
of self-regulation that sets the legal profession 
apart, we can tackle the “cause” of the prob-
lem in order to reduce attorney theft across 
the board and strengthen public trust in the 
profession.

End notes
1. Payee notifi cation is one of six mod-

el programs aimed at preventing cli-
ent harm promulgated by the ABA 
Standing Committee on Client 
Protection.  

2. See, e.g., Noah Schaff er, Bars Split 
Over Payee Notifi cation Rule Proposal, 
Massachusetts Lawyers Weekly, 
Oct. 9, 2006; Stephen A. Lechter, 
Payee Notifi cation Rule Concerns 
Bristol Bar Group, Massachusetts 
Lawyers Weekly, March 27, 2006.

3. Th e Maryland rule does allow notice 
to the claimant concurrent with the 
disbursement of settlement proceeds 
provided that the notice consists sole-
ly of a copy of the letter transmitting 
the funds to the claimant’s attorney.

4. John R. Gobel, CSB Elaborates 
on Payee Notifi cation Rule, 
Massachusetts Lawyers Weekly, 
April 10, 2006.

5. Massachusetts Clients’ Security 
Board, Annual Report to the Supreme 
Judicial Court, Fiscal Year 2006, Aug. 
31, 2006.

6. Disbarred Attorney Sentenced to Prison 
in Th eft of More than $1 Million, 
The Boston Globe, Aug. 10, 2007; 
Sacha Pfeiff er, Former Cape Cod 
Lawyer is Sentenced in Client Th eft, 
The Boston Globe, Sept. 19, 2006.

7. Note 5, supra.  Th is fi gure represents 
the percentage of total awards made 
in 2006 (8 of 42 awards granted).  
Unearned retainers accounted for 19 
of 42 awards granted.  

8. Th e Massachusetts Bar Association of-
fers voluntary fee arbitration through 
the Legal Fee Arbitration Board.

9. Telephone interview with Kathryn 
Peifer, Executive Director, Pennsylvania 
Lawyers Fund for Client Security, 
in Mechanicsburg, Pa. (August 22, 
2007).

10. Th is fi gure represents the percentage 
of total awards made in 2006 (28 of 
125 awards granted).

11. Telephone interview with Karen 
O’Toole, Assistant Board Counsel, 
Massachusetts Clients’ Security 
Board, in Boston, Mass. (August 23, 
2007).



Probate Law

 Section Review    Vol. 10  No. 1    2008 Massachusetts Bar Institute28

The burden of proof in probate and 
trust litigation after MORETTI
By Robert J. O’Regan

The rules for burden shifting in un-
due infl uence cases involving fi du-
ciaries after Cleary v. Cleary1 and 

Rempelakis v. Russell2 may seem a bit confus-
ing at fi rst glance, but in Estate of Moretti,3 
the Appeals Court recently made it clear that 
the initial inquiry is this:  (1) What was the 
role of the person accused of benefi ting from 
terms of a trust, will or conveyance in tak-
ing care of the settlor/testator’s personal or 
fi nancial needs; and (2) What was that per-
son’s role in the decision at issue?  If a per-
son receiving a benefi t stood in a fi duciary or 
confi dential relationship with the settlor or 
testator at the time of the questioned action 
and was involved in the decision, then the 
burden will shift to that person to prove that 
the challenged act did not result from abuse 
of the relationship.   As discussed below, the 
impact of this burden-shifting rule was dem-

onstrated in Moretti, in which a judgment 
that upheld a conveyance of valuable real es-
tate into a trust benefi ting a home compan-
ion was turned completely around on re-
mand after the Appeals Court reversed the 
trial judge’s decision to not shift the burden 
from the challenger to the companion.  

According to Moretti, it is “an overly lim-
ited reading of the Cleary-Rempelakis rule” 
that the fi duciary must procure the ben-
efi t at issue through the use of the fi ducia-
ry relationship before the burden will shift.  
However, even if a connection is established 
between the fi duciary and the decision, the 
burden can be shifted back to the challenger 
if the settlor or testator received independent 
legal advice as one method of showing the 
true independence of the decision from the 
fi duciary relationship. Th e fi duciary must 
not have any strings to pull with the “inde-
pendent” attorney.  As stated in Moretti, “the 
intervention of legal counsel and measured 
independence must be real, not illusory; the 
legal representation must be truly indepen-
dent, with the lawyer’s loyalty fl owing to the 
client testator alone.”

Th e continuing benefi t of Cleary is its 
articulation of the longstanding concepts 
on which the rule applies, and this may 
be why Cleary is often cited as establishing 
the standard. Justice Charles Fried’s com-
ment in Cleary, that its result to shift the 
burden merely applied well-established law, 
can be seen in a careful reading of Cleary, 
Rempelakis, Moretti and the cases they cite.  
Th is shows that the test for burden shift-
ing is neither new nor ambiguous, but that 
the burden will shift depending on the ac-
tual role of the fi duciary in the decision mak-
ing process.  Th e facts in Cleary and Moretti 
fell on the side of the line for when burden 
shifting should occur, and because the bur-
den did not shift in Rempelakis, it may ap-
pear not to apply the same burden-shifting 
standard.  Nevertheless, a closer look at the 

three cases reveals the contours for when 
there should be a shift of the burden onto 
the fi duciary. 

In Cleary, the Supreme Judicial Court re-
versed the lower court’s decision against as-
signing the burden of proof to the defen-
dant, a nephew of the decedent, in a suit that 
challenged the validity of a change in benefi -
ciaries of the decedent’s life insurance.  Th e 
trial judge had relied on the usual presump-
tion that the burden will not shift due to a 
family relationship between the principal 
and the ultimate benefi ciary.  Cleary focused 
on the defendant’s actual participation in the 
change of benefi ciaries to himself from the 
decedent’s estate, where the proceeds were 
to be divided equally between the defendant 
and another nephew.  Th is analysis identi-
fi ed the diff erent relationships that existed, 
and how they came into play, to distinguish 
Cleary from cases in which natural generos-
ity to a family member or close friend and 
not abuse of the fi duciary relationship is the 
presumed motivating factor behind a gift or 
bequest.  In Cleary, the defendant was also 
a fi nancial confi dant and holder of a power 
of attorney for the decedent, as well as the 
insurance agent.  He obtained signed forms, 
perhaps in blank, which ultimately named 
himself as sole benefi ciary.  Th ese multiple 
roles and actual participation in the deci-
sion-making process easily fi t the established 
burden-shifting rule that had been most vis-
ible in cases where attorneys benefi ted from 
transactions with their clients.  

In Rempelakis, the Appeals Court upheld 
the trial judge’s refusal to shift the burden of 
proof to the defendant, a friend of the de-
cedent who was named in a will drafted by 
an attorney and witnessed by persons who 
the friend located.  Th e will left nothing to 
members of the decedent’s family.  On the 
facts, however, the defendant was shown 
to take no part in the decedent’s decision.  
Although he had been given a power of at-

Robert J. O’Regan is a partner at Burns 
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estate and fi duciary litigation.
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torney a few days before the will was execut-
ed, and so a fi duciary relationship existed as 
a matter of law, the defendant had not used 
it when the will was signed and never used it 
to benefi t himself.   Th e attorney who draft-
ed the will was not then representing the 
friend, although he had done so in the past, 
and the attorney insisted to all concerned 
that his only client at that time was the de-
cedent.  Th erefore, Rempelakis holds that un-
der Cleary the burden of proof does not shift 
automatically to the fi duciary in every case 
in which the fi duciary benefi ts, regardless of 
involvement — or lack of involvement — in 
the challenged acts.  Rather, if no connection 
exists between the relationship and the chal-
lenged act, so that the challenged decision 
was made truly independent from the fi du-
ciary relationship, the burden will not shift.  

 In Moretti, a home health companion for 
an elderly invalid was found to have instigat-
ed changes in the decedent’s estate plan with-
in weeks of being hired to simply stay in the 
decedent’s apartment overnight.  Otherwise, 
the decedent would have been left alone, 
which was neither safe nor something he 
wanted.  Th is invalid owned the North End 
apartment building in which he lived, but 
he had no family.  When he died, the build-
ing had both been deeded into a new trust 
for which the companion was trustee and 
benefi ciary, and left to the companion in a 
new will.  A prior will had left the proper-
ty to a close family friend of over 40 years.  
Because the transfer into the trust would 
have adeemed any devise under either of the 
two wills, the validity of the deed was decid-
ed before the will contest. Trial of the valid-
ity of title in the trust produced the fi rst of 

the four appeals, in which the trial judge was 
reversed because he did not make requested 
fi ndings on the companion’s status as a fi du-
ciary.  On remand and later in a separate trial 
of the will contest (in which the facts were 
essentially the same), the companion was 
found to have been a fi duciary and to have 
participated in the decision making so exten-
sively that that he was involved in hiring and 
fi ring a series of lawyers; was represented by 
the lawyers who executed the will and wrote 
the trust; isolated his employer from long-
time friends, care providers and advisors; in-
timidated visitors; read all of the decedent’s 
mail; set up all of appointments with the de-
cedent and lawyers; and marked up at least 
one draft of the will.  Th e two sets of fi nd-
ings issued in separate cases after the fi rst ap-
peal left no doubt that the companion used 
a power of attorney and the employer’s to-
tal dependency on him to gain control over 
the decedent and his property.  Th e diff er-
ences between the fi rst and subsequent fi nd-
ings in Moretti, on the essentially the same 
facts, demonstrate the outcome-determining 
impact that burden shifting can have.   

As stated in Moretti, “critical to the inquiry 
is the fi duciary’s involvement in the decision-
making process regarding disposition of the 
decedent’s estate.”   If a fi duciary’s involve-
ment is the decisive factor, the underlying ra-
tionale for burden shifting suggests that the 
extent of involvement need not be very high 
to shift the burden.  Th is should be the rule 
because the rationale for burden shifting is 
that the fi duciary relationship itself creates a 
unique opportunity for exploitation.  Since 
the best (and sometimes only) source of in-
formation on whether exploitation occurred 

is the same person who has an interest ben-
efi ting from an advantage that was taken of 
the fi duciary’s principal, the rule shifts the 
burden onto the fi duciary.  Th e appellate 
history of Moretti shows why trial counsel 
should attempt to ensure that the trial judg-
es’ decisions carefully articulate why the bur-
den was — or was not — shifted.  

As a practical matter, practitioners should 
give careful consideration to the timing for 
raising and resolving who has the burden 
of proof.  Th is timing can have signifi cant 
impact on strategy and litigation expense.  
Partial summary judgment on this question, 
or on the entire case, may be appropriate if 
the facts are not in dispute.  A preliminary 
evidentiary hearing solely on the burden of 
proof is a good tool for cases in which con-
tested facts on this issue must be resolved 
fi rst.  Such hearings should not be lengthy 
or complicated, as they should deal only 
with the preliminary fact of whether the fi -
duciary participated in the decision making, 
not on how the role led to the decision it-
self.  However it is resolved, however, the is-
sue must be raised in a timely manner for 
best results in settling or trying the case, and 
to survive as an appellate issue. 
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The Massachusetts Probate Code: 
Coming changes
By Raymond H. Young

The Probate Code, sponsored by 
the Masschusetts and Boston Bar 
Associations, has cleared the Joint 

Committee on Judiciary and is current-
ly pending in the House of Representatives 
as House Bill 1633.  Much of this bill is a 
codifi cation of present Massachusetts law 
and practice, making the law easier to fi nd 
and apply.  It is a reworking of the Uniform 
Probate Code to conform with what is best 
in prior Massachusetts practice and law.  Th is 
specifi c tailoring makes it appropriate to call 
this bill the Massachusetts Probate Code.

Th ere are also signifi cant and helpful 
changes and improvements included in the 
MPC.  Th is article reviews for the benefi t 
of Massachusetts practitioners some of the 
more important of the coming changes.

Informal probate  
Th e greatest improvement is informal pro-

bate.  Ninety-six percent of all probate fi lings 
are uncontested, 2 percent are contested, and 
another 2 percent have enough assets or seri-
ous enough issues to warrant formal proce-
dure in any event.  Th e problem of our pres-
ent practice in Massachusetts is that, apart 
from voluntary probate for small estates, all 
those uncontested probates or administra-
tions have to endure the formal procedure 
with the result, depending on luck and coun-
ties, of a 3 to 5-month delay before formal ap-
pointment can be obtained.  Th e estate must 
get a citation with a return date, arrange ser-
vice and publication, and get action after the 
return date.  Meanwhile, due to privacy laws, 
collecting the basic information is not possi-
ble until there is a certifi cate of appointment.  
Th e procedure causes friction between clients 
and lawyers, and creates problems for the reg-
istries in dealing with complaints and inqui-
ries from lawyers and petitioners.  Th e regis-
tries get blamed for delays, but it is not their 
fault.  Th e problem is the antiquated law.

Th e solution can be corrected with the 
MPC informal probate.  Application may 
be made seven days after a decedent’s death 
and seven days after written notice to all in-
terested parties.  Th e initial fi ling will be re-
viewed by an assistant register or other per-
son appointed by the court, much as in the 
present initial review by an assistant register 
upon fi ling.  Th e diff erence is that upon that 
initial review by the authorized assistant reg-
ister, the appointment can be eff ective im-
mediately.  Th e job is done.  Th e appointed 
personal representative can proceed.  

Where there is opposition the opportu-
nity for contest is not lost.  A request for 
formal procedure may be fi led by any inter-
ested person with the request that the infor-
mal proceedings be terminated.  Th ereupon 
the informal appointment powers are at an 
end.  Th is formal procedure request would 
be the equivalent of fi ling a contest.  Th e 
Rule 16 provisions would thereafter apply.  

Th e opportunity to contest is not lost but 
is protected.

Testamentary trust liberation
  Massachusetts lawyers largely avoid tes-

tamentary trusts because their clients wish to 
avoid the continuing formality and expense 
required with accounts, fi ling fees and guard-
ians ad litem.  “Avoiding probate” has been 
a great slogan for the trust mills that attack 
lawyers and courts as enemies, and promote 
their boilerplate “living trusts.”  Th e sensible 
approach here is to parallel the informal pro-
bate approach.  Why force the formal proce-
dure upon the 98 percent of the cases where 
it is not needed?  Th e MPC follows just that 
approach, namely, there is no requirement 
for accounting to the court for testamenta-
ry trusts, but rather a requirement to account 
to the benefi ciaries.  Any party who wishes 
court action for protection or to challenge 
what has been done is free to bring a probate 
proceeding wherever it is necessary, where ev-
eryone’s rights can be determined and pro-
tected.  But the unnecessary burden of fi ling 
and storing accounts where there is no ques-
tion is avoided.

Guardianship and conservator-
ship  

Guardianship is the area where the MPC im-
provements are on the side of more protection 
rather than less.  Th ese provisions were carefully 
worked out after intensive review with a com-
mittee of probate judges.  Incapacitated persons 
are particularly vulnerable.  Th ey may not have 
family members or known benefi ciaries who 
can protect them.  Necessary safeguards are re-
quired to prevent railroading of elderly and in-
capacitated persons without adequate protec-
tion.  Reforms are badly needed, have been 
agreed upon by all concerned for a long time, 
but have not as yet been adopted.  Th ey are at 
last provided in the MPC guardianship and 
conservatorship provisions.

Raymond H. Young is a partner at Young & 
Bayle in Boston. His practice is concentrated in 
probate, trust, estate, and tax law, and fi du-
ciary litigation.
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“Payable on death” accounts
  Presently in Massachusetts joint bank ac-

counts are used as “poor men’s wills.”  But we 
have all seen that the most disruptive, emo-
tionally searing and expensive litigation can 
occur over whether the account was intend-
ed to transfer ownership at death or whether 
it was merely a convenience account to per-
mit payment of bills, with no intent to trans-
fer ownership.  Th e unnecessary disruption 
and litigation is avoided by the MPC provid-
ing for the establishment of “pay on death” 
accounts making it clear that the intent is to 
transfer ownership where that is in fact the 
case.

Spousal elective share 
Th ere has been contention for years about 

determination of the share that a surviving 
spouse takes on election against the will of 
the deceased spouse.  Because of that con-
tention, the pending MPC does not contain 
any provisions for an elective share.  Present 
Massachusetts law is continued until there 
is agreement.  Th e MBA, the BBA and the 
Women’s Bar Association all agree that con-
sideration of the MPC should not be de-
layed pending a resolution of spousal elective 
share.  Th e good news is that there may in 
time be an agreement on the elective share.  
Th ere is an interbar committee, including 
representatives of the MBA, the BBA and 
the WBA, which has been considering the 
question for close to two years.  Th at com-
mittee is now starting an intensive analysis of 
resolution of this question in Massachusetts.  
Th at committee’s estimate is that it will take 
two more years to explore all questions and 
gain insights from the practical application 
of enactments in other states.  All the bar as-
sociations agree that the consideration of the 
MPC should not be delayed to await this re-
sult.

Intestacy:  surviving spouse
  Th e surviving spouse under present 

Massachusetts law, where there is no will and 
no issue, takes the fi rst $200,000 plus one-
half of the balance.  Th e MPC increases the 
surviving spouse’s intestate share in most cas-
es to all of the intestate estate.  Th is is con-
sistent with the experience lawyers have in 
drawing wills.  In most cases the intention 

is that the entire estate goes to the surviving 
spouse where there is no issue.  

MPC applies the same rule where all is-
sue is issue of the marriage.  Th is is distin-
guished from the present Massachusetts pro-
vision that where there is issue the surviving 
spouse takes one-half and the issue take the 
other half.  Th ere is a practical reason for the 
MPC change: Where the children are young, 
the most reasonable provision is to provide 
everything for the surviving parent, whose 
interest is in taking care of those children as 
well as of himself or herself.  Th is is particu-
larly important in modest size estates.  It ac-
cords guardianship for minor children with 
the attendant extra expense and delay.  Th is 
is the provision that most clients choose to 
write into their wills.  It therefore is also the 
disposition that should be eff ected by the in-
testacy laws.  

If either spouse has issue from a prior 
marriage, the rule is diff erent.  Th en there 
is a 50-50 allocation between the surviving 
spouse and the issue.  Th is protects against 
what could otherwise be a confl ict of interest 
on the part of the surviving spouse.

Intestacy:  issue of different 
generations  

Lawyers learn about “per stirpes” distribu-
tion in law school and tend to believe that is 
the proper form of distribution.  But this is a 
question for clients to decide.  Lawyers should 
talk with their clients about this question be-
fore drawing the will.  Th ey may be surprised 
by their client’s choice.  Th e question can 
be asked in terms of the client’s own family 
patterns of children and grandchildren.  In 
simplifi ed form, suppose the client has three 
children, child A has three children, child B 
has one child, and child C has two children.  
Suppose two of your three children, A and B, 
die before you but your other child C survives 
you.  Presumably you want C, the surviving 
child, to take one third.  Now comes the sig-
nifi cant question.  How should the property 
go among your four grandchildren who are 
descendants or your two deceased children?  
One-ninth each to the three surviving chil-
dren of deceased child A and one-third to 
the child of deceased child B?  Or one-sixth 
to each of the four grandchildren?  Over 
75 percent of clients questioned in a sur-
vey of American College of Trust and Estate 

Counsel members chose the equal sharing, 
“equally near, equally dear,” rather than the 
per stirpetal approach of per capita at each 
generation.  One ACTEC Fellow reported 

[my clients] unanimously selected [per 
capita at each generation].  In my es-
tate planning practice over the years all 
of my plans have been drawn to have a 
[per stirpes at the fi rst generation] dis-
tribution . . .  I have reluctantly come to 
the conclusion that I have been inadver-
tently infl uencing the decision, as my 
personal very strong preference is for 
[per stirpes at the fi rst generation].  

Th e MPC follows the wishes of most cli-
ents, as is the appropriate rule for intestacy.  
In the meantime, before the MPC becomes 
eff ective, lawyers should discuss this ques-
tion with their clients to fi nd out what it is 
they want to do, the object of drafting.

Premarital will
We all know that marriage revokes a pri-

or will unless the will was executed in con-
templation of marriage.  Generally speak-
ing, this has the benefi cial eff ect of allowing 
the spouse to receive an intestate share.  But 
that result is overbroad in some instances.  A 
superior court malpractice action charged a 
lawyer should have found out his client had 
gotten married, and should have advised the 
client of the need for a new will.  Th e fac-
tual situation was instructive.  Th e marriage, 
kept private, occurred while the new wife 
was terminally ill.  Th e husband had a prior 
will providing a substantial trust for one of 
his nephews with special needs.  Th at care-
ful provision was obliterated by the over-
broad application of invalidity.  Th e MPC 
to the contrary provides a more carefully tai-
lored provision.  It does not invalidate the 
prior will, but in the event of a subsequent 
marriage the surviving spouse takes an intes-
tate share of so much of the estate as is not 
devised to a child of the testator by a prior 
marriage.

Effect of divorce
By Massachusetts statute, divorce revokes 

a prior will provision for the divorced spouse.  
Th is is a rule that is not broad enough.  
Much of wealth currently passes outside the 
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probate estate, by insurance benefi ciary des-
ignation, by retirement plan benefi ciary des-
ignation, and by funded revocable trusts.  
Th e Massachusetts statutory provision does 
not apply to those assets.  Th e case of Clymer 
v. Mayo, 393 Mass. 754 (1985), allowed the 
revocation to extend to an unfunded revo-
cable trust but on the limited ground that 
it was part of the testamentary plan.  Th e 
MPC provision extends the sensible rule to 
all non-testamentary transfers, retirement 
plans, insurance and funded trusts.

Omitted children
Under present Massachusetts law the pre-

termitted child takes an intestate share un-
less the omission was intentional.  Th e more 
narrowly tailored MPC provision is that 
the omitted child takes the intestate share if 
there is no issue living at the time of the will.  
If there is issue living at the time of the will 

relative passes to the surviving issue of the 
relative.  But, that benefi cial provision does 
not extend to trusts, to retirement plans, to 
insurance, or other non-probate transfers.  
Th e MPC extends the anti-lapse rule to all 
these non-probate transfers.

Conclusion
It is well that we all keep in mind the 

coming changes and benefi ts provided by 
the pending Massachusetts Probate Code.  
We also want to speed up enactment of the 
MPC.  Th e members of the legislature do 
not feel the urgency that we do about the 
need for this legislation.  You can help by 
contacting your state representative and state 
senators to let them know that this is legisla-
tion about which you feel strongly.  Please 
convey to them your sense of urgency so that 
we will all get the benefi t of this legislation 
sooner rather than later.

then the omitted child, unless the omission 
is shown to be intentional, takes a propor-
tionate share of the part devised to children.  
Th is more narrowly tailored approach pre-
vents unnecessary disruption of the overall 
testamentary plan.

Memorandum 
Th e precatory memorandum many law-

yers use in connection with tangibles is given 
binding eff ect, provided the writing is signed, 
and describes the donees and the items with 
reasonable certainty.  Th e writing may be re-
ferred to as one to be in existence at the time 
of death and may be prepared before or after 
the execution of the will.

Anti-lapse
Th e anti-lapse provision provides that if 

no other provision is made in the will, on the 
death of a relative, a legacy or devise to that 
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Recent decisions under the 
Comprehensive Permit Law
By Gary S. Brackett and Heather W. Kingsbury

Introduction
Massachusetts Gen. Laws c. 40B, which 

addresses regional planning for low and 
moderate income housing, continues to cre-
ate novel questions of interpretation nearly 
40 years after its adoption.  Th e courts are 
asked to resolve the tension between devel-
opers of aff ordable housing projects and op-
ponents who feel that such projects infringe 
on the authority of a municipality to regulate 
use of land.  Local zoning boards of appeal 
are responsible for balancing these interests 
under the regulatory framework.  Recent de-
cisions of the Supreme Judicial Court seem 
to resolve the tension in favor of promoting 
increased aff ordable housing in light of the 
statutory goal of eliminating exclusionary 
zoning practices.

Massachusetts Gen. Laws c. 40B, §20 al-
lows a developer to obtain a permit for a 
project containing an aff ordable housing 
component through a streamlined process in 
which the applicant submits a single appli-
cation to the zoning board of appeals rather 
than separate applications to several boards 
for the various approvals that would other-
wise be necessary. Th e zoning board is autho-
rized to grant a comprehensive permit sub-
ject to conditions that are “consistent with 
local needs” and may waive local require-
ments and regulations of its own, and of oth-
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er boards, in the process.  Pursuant to §20 
of the act, local requirements and regulations 
are deemed “consistent with local needs” 
and, therefore, may be imposed upon a proj-
ect when a community has satisfi ed one of 
three statutory minima with respect to the 
provision of aff ordable housing.  For exam-
ple, a community in which 10 percent of 
the housing units are “aff ordable,” as deter-
mined by the Massachusetts Department of 
Housing and Community Development, has 
satisfi ed its minimum requirement and may 
impose its zoning regulations on a project 
proposed pursuant to Chapter 40B.1  More 
than 50 municipalities have achieved this 
statutory goal,2 raising new questions as to 
the proper procedures and standards appli-
cable to requests for comprehensive permits 
in these municipalities.

Recent decisions
In the recent case of Jepson v. Zoning Board 

of Appeals of Ipswich, the Supreme Judicial 
Court considered whether a zoning board 
may override local zoning requirements that 
would otherwise apply to a commercial com-
ponent of a comprehensive permit project 
in the particular zone.  450 Mass. 91, 83 
(2007).  Th e YMCA sought to construct 48 
rental housing units in two structures, one 
of which would also include 8,220 square 
feet of commercial space.  Th e commercial 
use was allowed in the zoning district, but 
the proposed project did not conform to cer-
tain dimensional requirements that would 
otherwise be applicable to such a use.  Th e 
zoning board waived these dimensional re-
quirements and granted the permit.  Certain 
abutters appealed the decision.  Th e court fo-
cused on the legislative goals of Chapter 40B, 
namely, to provide fl exibility in order to pro-
mote the continued development of aff ord-
able housing by off ering fi nancial incentives 
to developers.  Th e court extended that fl ex-

ibility to projects containing incidental com-
mercial components and categorized its de-
cision as another example of circumstances 
under which local concerns must yield to the 
need for aff ordable housing.  Th e court’s rul-
ing is limited, however, to aff ordable housing 
projects containing incidental commercial 
uses and would not permit a housing devel-
opment proposed as a pretext for commer-
cial development.

In the Town of Amherst, the question re-
cently arose as to whether a local board of 
appeals may employ the “regional needs” 
test, or whether the zoning laws must be im-
posed in the usual way, once a municipality 
has satisfi ed one of the statutory minima.  At 
issue in Boothroyd v. Zoning Board of Appeals 
of Amherst was the grant of a comprehen-
sive permit for 26 units of rental housing, 
notwithstanding the fact that Amherst had 
reached the 10 percent threshold.  449 Mass. 
333, 334 (2007).  Th e zoning board found 
a continuing need for aff ordable housing in 
Amherst, despite satisfaction of the statutory 
requirement, as evidenced by the 870 fami-
lies on the waiting list who would have to 
wait three to six years for aff ordable housing 
in town.  Th e court conducted a thorough 
statutory construction analysis and held that 
a local board of appeals has discretion to de-
cide whether or not to impose local zoning 
laws once the minimum has been satisfi ed.  
Th e court further held that its interpreta-
tion would not compromise local autonomy, 
as local boards in 10 percent communities 
maintain the discretion to impose zoning re-
quirements if they choose to do so.

Pending cases
Currently pending before the Supreme 

Judicial Court is an application for further 
appellate review of the Appeals Court’s deci-
sion in the matter of Levin v. Board of Appeals 
of Framingham.  70 Mass.App.Ct. 1113 
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(2007) (unpublished opinion).  Th is case 
raised the same issue as to the authority of 
the zoning board of appeals in a community 
that has reached the 10 percent threshold and 
was pending before the Appeals Court when 
Boothroyd was decided.  Since the Boothroyd 
decision resolved that issue, the Appeals 
Court focused instead on the question of the 
plaintiff s’ standing, an issue impacted by an-
other timely decision of the Supreme Judicial 
Court in Standerwick v. Zoning Board of 
Appeals of Andover.  Standerwick enunciated 
the types of harm that would confer standing 
upon a plaintiff  challenging the grant of a 
comprehensive permit and held that only the 
interests protected by Chapter 40B are legal-
ly cognizable, namely:  1) protection of the 
safety and health of the town’s residents;  2) 
development of improved site and building 
design; and 3) preservation of open space.  
447 Mass. 20, 31 (2006).  Diminution of 
property value in and of itself is not a le-
gally cognizable claim.  Standerwick was de-
cided on the fi fth day, but prior to the con-
clusion, of trial in the Levin case.  Shortly 
thereafter, the developer fi led a motion for 
reconsideration of the Land Court’s pre-trial 
decision on an earlier motion for summary 
judgment.  Th e Motion for Reconsideration 
argued that Standerwick required a holding 
contrary to the Land Court’s earlier ruling as 
to the plaintiff s’ standing.  Th e plaintiff s ar-
gued that the motion for reconsideration was 
improper because the developer had waived 
the issue of standing at the outset of trial.  
Although standing is jurisdictional and may 
be raised by a party at any time or by the 
court on its own motion, waiver of the is-
sue is signifi cant in a case where the plain-
tiff s may establish standing by virtue of a 
presumption that operates conclusively un-
less the opponent submits evidence challeng-
ing the presumption.  On reconsideration 
the Land Court held, and the Appeals Court 
agreed, that the plaintiff s had failed to dem-
onstrate standing.  Th e plaintiff s’ petition for 
rehearing and application for further appel-
late review are pending.

Th e matter of Woburn Board of Appeals v. 
Housing Appeals Committee, pending before 
the Supreme Judicial Court on direct ap-
pellate review, presents another novel issue 
that has not been addressed by any appellate 
court to date.  Docket No. SJC-10014.  Th e 
applicant in this case originally presented a 

proposal to construct 640 units of housing 
on a 75-acre parcel.  Th e zoning board ap-
proved the project at 300 units and includ-
ed requirements for certain mitigation relat-
ing to infrastructure and traffi  c issues.  On 
appeal, the Housing Appeals Committee 
concluded that the applicant had failed to 
meet its burden under the statute that the 
project was rendered uneconomic as a re-
sult of the limitation of units and the con-
ditions.  However, the HAC then proceed-
ed to require that the zoning board approve 
the project at 420 units.  Both parties ap-
pealed to the Superior Court.  Th e Superior 
Court affi  rmed the fi nding that the appli-
cant had failed to meet its burden before the 
HAC but held that the zoning board’s de-
cision constituted a “de facto” denial.  Th e 
court also concluded that, on the applicant’s 
appeal, the HAC determination of the 420 
unit density was unsupported by substan-
tial evidence.  Th e matter was remanded to 
the HAC to present a number that was sup-
ported by the record of the hearing.  Despite 
the zoning board’s objection, the HAC al-
lowed the applicant to present two new pro-
posals, each of which contained 540 units, 
during the remand proceedings, and eventu-
ally approved the project at 540 units, with-
out specifying which of the two proposals 
had been approved. Th e Superior Court af-
fi rmed the HAC decision after remand and 
the zoning board appealed. Th e issue before 
the Supreme Judicial Court is whether the 
HAC, on appeal from a zoning board’s deci-
sion approving a comprehensive permit with 
conditions, or the Superior Court, on appeal 
from a decision of the HAC, has the author-
ity to convert an approval with conditions to 
a “de facto” denial.  Th e initial determina-
tion of whether a decision constitutes an ap-
proval with conditions or a denial aff ects the 
parties’ burdens on appeal before the HAC.  
When a project has been approved with con-
ditions that render the project uneconomic, 
the developer may appeal the board’s deci-
sion to the HAC.  Th e developer bears the 
burden of demonstrating that the conditions 
render the project uneconomic and, if so, 
the board must prove that the conditions are 
consistent with local needs.  By contrast, on 
appeal from an outright denial of a project, 
the board bears the initial burden of prov-
ing that the denial is consistent with local 
needs.  Oral argument was held on February 

4, 2008.  Th e SJC is expected to establish 
the proper allocation of burdens on appeal 
from an approval with conditions reducing 
the number of units.  

On the same day as the Woburn case, 
oral arguments were also held before the 
SJC in the matters of Town of Hingham v. 
Department of Housing and Community 
Development, Docket No. SJC-10013, and 
Town of Wrentham Zoning Board of Appeals 
v. West Wrentham Village, LLC, Docket No. 
SJC-10066.  Th e Hingham case involves a 
challenge to a determination by DHCD that 
only 25 percent of the units comprising a 
rental housing development will be included 
in the Subsidized Housing Inventory.  Th e 
Town of Hingham argues that this determi-
nation runs contrary to existing DHCD reg-
ulations requiring 100 percent of the units in 
a rental development to be included in the 
SHI, even where only a fraction of the units 
are designated as “aff ordable.”  If all of the 
units in the proposed project were included 
in the SHI, Hingham would exceed its stat-
utory requirement for provision of aff ord-
able housing.  Th e Wrentham case raises the 
issue of whether a zoning board in a com-
munity that has reached the statutory mini-
mum must hold a hearing on the merits of 
an application for comprehensive permit, or 
whether such an application may be denied 
solely on the basis that the town has met its 
obligation.

Conclusion
Notably, a recent petition to repeal 

Chapter 40B failed in obtaining the required 
number of signatures to place the initiative 
on the 2008 ballot.  It appears for now that 
communities will continue to be able to ex-
ercise broad powers to promote the develop-
ment of aff ordable housing in accordance 
with the courts’ interpretation of the exist-
ing statute.
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Defining manufacturing activity 
in Massachusetts: Recent decisions 
clarify the availability of sales & use 
tax exemptions for entities engaged in 
manufacturing
By Natasha Varyani

The Appellate Tax Board has recently pro-
mulgated several decisions clarifying the ac-
tivities that constitute manufacturing un-
der Massachusetts law.  Entities that are 
“engaged in manufacturing” are entitled to 
certain tax benefi ts in the commonwealth.  
Th e Department of Revenue has recently re-
sponded to the ATB’s opinions in Technical 
Information Release 08-2 and has accepted 
the refi nements made to the group of ac-

tivities that are to be considered “manufac-
turing.”  Th e Supreme Judicial Court’s his-
torically expansive view as to what consti-
tutes manufacturing activity has been con-
fi rmed and expanded in recent case law, 
which reinforces that the broad purpose of 
the statute is the “promotion of the gener-
al welfare by inducing new industries to lo-
cate in Massachusetts and by fostering ex-
pansion and development of our own in-
dustries.”1  Manufacturing Classifi cation vs. 
Manufacturing Status

A corporation can apply to the commis-
sioner of revenue to be formally classifi ed 
as a manufacturing corporation pursuant to 
M.G.L. c. 58 §2.  Such formal classifi cation, 
when granted by the commissioner of reve-
nue, entitles a corporation to tax benefi ts in-
cluding: 1) the availability of an investment 
tax credit (M.G.L. ch. 63 §31A); 2) sales and 
use tax exemptions for certain sales related 
to manufacturing (M.G.L. ch. 64H §§6(r) 
and (s)); and 3) the ability to apportion 
multi-state income using single factor sales 
as opposed to the normal apportionment 
method in which sales are double weighted 
against property and payroll (M.G.L. ch. 63 
§38(l)).  

A corporation that does not formally apply 
for manufacturing corporation classifi cation 
but that is engaged in manufacturing may be 
treated as having manufacturing corporation 
“status.”  A corporation with manufacturing 
corporation status is entitled to most state 
tax benefi ts, but may not claim available lo-
cal property tax benefi ts based on their sta-

tus as manufacturer.  It is identifying which 
activities entitle  corporations to this status, 
thereby conferring on them the tax bene-
fi ts mentioned above, that the Appellate Tax 
Board has recently addressed.  Courts have 
historically held that even those processes 
which do not result in a fi nished product 
may constitute manufacturing for purposes 
of conferring tax benefi ts where the activities 
in question constitute “an essential and inte-
gral part of a total manufacturing process.”2 

Engaged in manufacturing
Historic holdings regarding 
manufacturing status

Th e standard articulated in William F. Sullivan & 
Co., Inc. v. Commissioner of Revenue3 has been relied 
on for many years. Th e court in William F. Sullivan 
confi rmed the defi nition of manufacturing as 
“[C]hange wrought through the application 
of forces directed by the human mind, which 
results in the transformation of some preex-
isting substance or element into something 
diff erent, with a new name, nature or use.”4  
In more recent years, where there was no tan-
gible or fi nal product for sale by the taxpayer, 
the Houghton Miffl  in case has been used as a 
guideline by the DOR and taxpayers alike. 
In that case, the Supreme Judicial Court held 
that the taxpayer’s activities, which includ-
ed producing, editing and layout of the text 
in an electronic form, was considered man-
ufacturing despite the fact that the tangible 
products, the books, came into physical exis-
tence, or were printed, by an unrelated third 
party hired by the taxpayer.  In its decision, 
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the court refi ned the defi nition of what con-
stitutes being “engaged in manufacturing” to 
include where the taxpayer “transforms ideas, 
art, information, and photographs, by appli-
cation of human knowledge, intelligence, and 
skill, into computer disks, ready for use by in-
dependent printers, containing an immense 
amount of information in a highly organized 
form.”5  Th e ATB, in its most recent rulings 
discussed below, remain consistent with the 
concept set out in Houghton Miffl  in and allow 
taxpayers manufacturing status even when 
there is no tangible product that contains 
the highly organized information or specifi -
cations for manufacture of the end product. 

The First Years, Inc. v. 
Commissioner of Revenue, 
Appellate Tax Board No. C267626 
Promulgated: September 17, 2007

Where Th e First Years’ products were mass-
manufactured by unrelated third parties over-
seas, the ATB held that Th e First Years qualifi ed 
as a domestic manufacturing corporation un-
der M.G.L. c. §38C. Th e First Years’ activities 
included research, design and safety testing of 
prototypes, development of new products and 
improvements to existing products for sale.  
Th e board considered the level of involvement 
of employees located in Massachusetts to the 
overall manufacturing process, and in coming 
to understand that ideas, refi nements to prod-
ucts and approval to manufacture came from 
employees in the commonwealth, determined 
that the activities of Th e First Years were inte-
gral and essential to the overall manufactur-
ing process.  In making its determination, the 
board also cited that quality and safety test-
ing was conducted by employees of Th e First 
Years, and that tooling and molds used to 
manufacture were owned by Th e First Years.  
In its opinion, the board relied heavily on the 
Supreme Judicial Court’s opinion in the 1996 
Houghton Miffl  in case, mentioned previously. 

Duracell, Inc. v. Commissioner of 
Revenue, Appellate Tax Board No. 
C266416 Promulgated: August 28, 
2007

Th e ATB found that Duracell’s R&D fa-
cility in Needham, which was used exclu-

sively to develop, produce and design im-
provements to existing products and new 
products, was an essential and integral part 
of Duracell’s manufacturing operations. 
During the tax periods at issue, Duracell 
had only one facility in Massachusetts, and 
that facility was devoted to development, 
improvement and enhancement of battery 
products or battery manufacturing technolo-
gies.  While substantially all of Duracell’s re-
ceipts were derived from the sale of batter-
ies, none of the product that came from the 
Massachusetts facility was sold at retail.  Th e 
board concluded that because Duracell gen-
erated a large number of their products that 
were sent to customers for trial in their prod-
ucts, and because those products were sub-
stantially similar to those products that were 
found in stores, the taxpayer transcended the 
prototype stage and therefore qualifi ed as a 
manufacturer. Generally, the research, design 
and creation of a prototype in and of itself is 
not considered manufacturing.  In TIR 08-2, 
the department stated that it concurred with 
the fi ndings of the board and would not seek 
judicial review with regard to the manufac-
turing status of the taxpayer.  It is important 
to note that the other issue in this appeal re-
lated to receipts associated with research and 
development activities.  During the tax pe-
riods at issue in the Duracell case, a certain 
amount of receipts from research and devel-
opment were needed to qualify as a research 
and development corporation and, as a re-
sult, be eligible for additional sales and use 
tax exemptions.  Th e commissioner accepted 
the ruling regarding Duracell’s manufactur-
ing status.  

Onex Communications Corp. 
v. Commissioner of Revenue, 
Appellate Tax Board No. C271834 
Promulgated: September 11, 2007

In this case, the ATB found that Onex 
was entitled to an abatement of use tax 
on purchases of certain materials based 
on its qualifi cation as a foreign manufac-
turing corporation as defi ned in M.G.L. c. 
63 §42B.  Th e activities of Onex included 
working with an abstract concept to even-
tually produce a piece of technology that 

was ready for market. Th ough Onex was 
responsible for bringing the concept of this 
technology to a specifi c blueprint, it never 
had the capacity to manufacture any tangi-
ble prototypes or products for commercial 
sale.  Instead, Onex entered into an agree-
ment with an unrelated third party to pro-
duce the technology and refi ned the pro-
duction blueprints as prototypes were re-
turned to Onex and examined.  Th e third 
party manufacturer had no discretion or 
control to exercise in the production or de-
sign of the product. Th e board held that 
Onex carried out steps that were “essential 
and integral” steps in the manufacturing of 
the product, and that, akin to the Houghton 
Miffl  in case, a transformative change oc-
curred which produced a commodity (the 
blueprint and manufacturing specifi ca-
tions) that had never existed before.  Th e 
fact that the taxpayer itself did not produce 
a tangible product was irrelevant. 

Manufacturing moving forward
Both the Appellate Tax Board and the 

commissioner of revenue have demonstrat-
ed, by way of these recent rulings and as-
sociated TIR 08-2, that the expansive view 
of the legislature and the Supreme Judicial 
Court will continue to be read broadly.  As 
the commonwealth continues to adjust its 
defi nition of manufacturing, with the tech-
nological capabilities of clients as well as 
increasing globalization, an environment 
that is increasingly palatable for foreign 
corporations is created.   
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Reducing the Massachusetts Estate Tax
via taxable gifts 

Because of the decoupling of the 
Massachusetts estate tax from 
the federal estate tax in response 

to the Economic Growth and Tax Relief 
Reconciliation Act (“EGTRRA”),1 it has 
since 2002 been possible for the fi rst time 
to reduce one’s overall estate tax burden by 
making gifts during lifetime that are subject 
to federal gift tax.  While this technique has 
been available for six years now, it has not 
been as widely publicized among estate plan-
ning practitioners as it should have been.2  
Th e purpose of this article is to publicize the 
technique and to explain why it works.

Perhaps the easiest way of introducing the 
technique is with an example.  Take a hy-
pothetical Massachusetts decedent, D, who 
dies in June of 2008 with a taxable estate of 

By Rand Hutcheson

$2 million.3  Since the federal exemption 
amount for 2008 is $2 million, no feder-
al estate tax will be due on D’s death.  Th e 
Massachusetts exemption for 2008, howev-
er, is only $1 million,4 and so D’s estate will 
have to pay a Massachusetts estate tax.  Th e 
Massachusetts estate tax will be levied on D’s 
adjusted taxable estate;5 the adjusted taxable 
estate is $1.94 million, and D’s estate will 
therefore pay a Massachusetts estate tax of 
$99,600.6

If, on the other hand, D does not die own-
ing the entire $2 million but instead gives 
away $1 million a month before her death, 
the tax result is diff erent.  Th is $1 million 
gift is an adjusted taxable gift,7 but since the 
amount of the gift is within the $1 million 
lifetime exemption from gift taxes under the 
Internal Revenue Code of 1986, as amend-
ed, § 2505, there is no gift tax due or pay-
able.  D’s federal taxable estate, moreover, 
is still $2 million, since for federal purpos-
es, adjusted taxable gifts made during life are 
brought back into the estate for estate tax 
purposes.8  Of course, there is still no fed-
eral estate tax on this $2 million taxable es-
tate.  D’s Massachusetts taxable estate, how-
ever, is now only $1 million, since—and this 
is the key to the technique—adjusted tax-
able gifts are not brought back into the estate 
for Massachusetts estate tax purposes.  Th e 
tax on a Massachusetts taxable estate of $1 
million is $33,200.9  D has saved her estate 
$66,400 in taxes—not “chump change” by 
any stretch of the imagination—by making 
this taxable gift before her death.  Note that 
the gift can be made up to the moment of 
death.

Th is, then, is why the technique works, in 
a nutshell.  Th e important points to keep in 
mind are these: 

Code Section 2011 is still in eff ect for • 
Massachusetts estate tax purposes;

New Code Section 2058 is in eff ect • 

for federal estate tax purposes;

Th e federal estate tax is levied on the • 
sum of the federal taxable estate and 
adjusted taxable gifts;

Th e Massachusetts estate tax is levied • 
on the adjusted taxable estate, peri-
od;

Th e federal estate tax exemption • 
amount for 2008 is $2 million;

Th e federal gift tax exemption • 
amount is $1 million; and

Th e Massachusetts estate tax exemp-• 
tion amount for 2008 is $1 mil-
lion, but this is totally irrelevant to 
the tax calculation and is only rele-
vant in determining whether or not 
a Massachusetts estate tax return 
must be fi led.  Again, the question 
of whether a return must be fi led and 
the question of how much tax is due 
are independent questions except to 
the extent that if no return must be 
fi led, no tax will be due.  However, 
the converse is not true, and some-
times—theoretically, at least—no tax 
will be due even though a return must 
be fi led (in the case of, for example, a 
decedent who gives away $1 million 
and has nothing left after the gift).

Before EGTRRA, it was not possible to 
reduce overall estate taxes by making tax-
able gifts, because formerly we were un-
der a sponge tax system.  Under a sponge 
tax system, making taxable gifts reduces the 
Massachusetts estate tax for the same reason 
just illustrated, but the overall tax burden re-
mains unchanged, since a decedent’s estate 
simply receives less of a credit for paying the 
lower state death taxes.  In other words, the 
total tax was the same but it was just allo-
cated diff erently, with Massachusetts getting 
less and the federal government getting more 

Rand Hutcheson is a solo practitioner in 
Northampton. He focuses his practice on es-
tate planning, estate administration and fi du-
ciary litigation.  A cum laude graduate of the 
University of Michigan Law School, he also 
holds a PhD in medieval English and linguis-
tics from Columbia University.
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if taxable gifts had been made by the dece-
dent during his or her lifetime.  All of this 
has now changed.

It would seem at fi rst blush, therefore, that 
people who have taxable estates between $1 
million and $2 million could reduce their 
state and federal transfer taxes at death to 
zero simply by making a lifetime transfer in 
the amount of the diff erence between the 
value of their estate and $1 million.  Th is is 
not, however, the case; complications arise 
because of the way the Massachusetts estate 
tax is calculated.

It is somewhat counterintuitive, but no 
unifi ed credit,10 credit, or exemption was 
directly relevant to calculating the cred-
it for state death taxes under Chapter 11 of 
the Code as in eff ect before EGTRRA was 
enacted.  According to the tax table in 26 
U.S.C. § 2011 (2000), that is, the fi rst dol-
lar of a decedent’s taxable estate is subject to 
state estate taxes under a sponge tax system.  
A taxable estate of $100 would, for exam-
ple, without further restrictions, produce a 
Massachusetts estate tax of $0.80 under that 
tax table.  Th e further restrictions here are 
crucial, and are provided by pre-EGTRRA 
Code § 2011(e), which limits the credit for 
state death taxes to the amount of the federal 
tax.11  Th is certainly makes sense. If the cred-
it for state death taxes could exceed the fed-
eral estate tax, then taxpayers could claim re-
funds from the federal government on estate 
tax returns, when no tax had been paid to 
the federal government in the fi rst place.12  

Again, there are three essential (and all 
obvious and interrelated) points to keep in 
mind here:

Under 26 U.S.C. § 2001(b) (2000), 1. 
the estate tax is and was fi gured based 
upon “the sum of . . . the amount of 
the taxable estate and . . . the amount 
of the adjusted taxable gifts.”

Under 26 U.S.C. § 2011(b)(3) 2. 
(2000), the credit for state death tax-
es was (before it was abolished) fi g-
ured upon “the taxable estate reduced 
by $60,000.”  Th at is, taxable gifts are 
completely irrelevant for the purpos-
es of determining the credit for state 
death taxes.

Th e amount of the credit for state 3. 
death taxes was, in most cases, there-

fore, completely independent of the 
amount of the unifi ed credit and of 
the amount of adjusted taxable gifts.

In other words, to fi gure the total estate 
tax under a pure sponge tax regime, one 
computed the tentative estate tax on the 
sum of the taxable estate and the adjust-
ed taxable gifts, then one subtracted from 
that tentative tax the unifi ed credit amount.  
Th at gave one the total estate tax.  Th en one 
fi gured the amount of the state death tax 
credit, which gave one the amount to pay to 
the state and to subtract from the total es-
tate tax for federal purposes.

So much for the obvious facts.  Now for 
the obvious-but-not-obvious conclusion: 
the diff erence between what the amount ex-
empt from federal tax because of the unifi ed 
credit would have been under year 2000 
law (i.e., $1 million) and what the federal 
exemption amount is today (i.e., $2 mil-
lion) can totally escape Massachusetts taxa-
tion if given as a gift during the decedent’s 
lifetime.  Th is is because Massachusetts nev-
er has had and (we hope) never will have a 
gift tax.13

Th is conclusion is independent of the 
fi ling threshold.  Th e now diff erent fi l-
ing thresholds for Massachusetts and fed-
eral estate taxes tend to muddy the waters 
here, because we tend to think about fi ling 
thresholds when we think about the diff er-
ences between federal and state estate taxes 
and not about taxable gifts.  Th ese are al-
most entirely independent issues.  Most of 
us are used to thinking of the exemption 
amount as directly relevant to the amount 
of estate tax due, because for federal estate 
tax, it is directly relevant.  But in most in-
stances, it is completely irrelevant to the 
amount of state estate tax due.  

It is received wisdom that a tax credit is al-
ways better than a tax deduction, because a 
credit comes off  the tax directly, whereas a 
deduction simply reduces the tax base.  In 
general, therefore, a tax credit will always be 
preferable to a deduction.  Th e present case 
is, however, one of the few where a deduc-
tion is in fact better than a credit, since if we 
were still under a sponge tax—i.e., tax cred-
it—system, making taxable gifts could not 
reduce overall estate taxes, but under the cur-
rent deduction system, it can.  Th e table be-
low shows the savings in Massachusetts estate 
tax that can be obtained by making a taxable 
gift of $1 million immediately prior to death: 
(fi g.1)

Of course, for large estates (over $2 mil-
lion plus), making taxable gifts will reduce 
the Massachusetts estate tax and hence re-
duce the deduction under Code § 2058 (and 
thus increase the federal tax), but the feder-
al increase will by defi nition not off set the 
Massachusetts decrease.

Note that one of the traditional tax reasons 
for making taxable gifts also still applies: all of 
the appreciation on the gifted assets between 
date of gift and date of death is removed from 
the taxable estate.  Th is benefi t may still be 
obtained.  Th e other traditional tax reason for 
making taxable gifts is, however, less certain.  
In the past, it made more sense to pay some 
gift tax than to pay estate tax, because the gift 
tax is tax-exclusive whereas the estate tax is 
tax-inclusive.14  Th at is, in an estate, the tax 
is also taxed, but this is not true in the gift 
context.  Due to the diff erence in the federal 
exclusion amounts for the estate and gift tax-
es, however, as well as to uncertainty about 
what the estate tax law will look like in com-
ing years, taxable gifts that actually incur a 
gift tax are no longer as attractive.

Lest the reader come away with the im-
pression that the technique presented here 

Taxable Estate before Making Gift Massachusetts Estate Tax Savings

$1,500,000 $64,400
$2,000,000 $66,400
$2,500,000 $74,400
$3,000,000 $82,400
$3,500,000 $90,400
$4,000,000 $98,400

fi g. 1
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is controversial, risky, or purely theoreti-
cal, I conclude with a discussion of sev-
eral of the Massachusetts Department of 
Revenue’s pronouncements on the subject.  
Th e Department of Revenue has issued two 
publications that, both individually and tak-
en together, can be read to suggest that tax-
able gifts must in fact be taken into account 
when fi guring the Massachusetts estate tax: 
DOR Directive 03-2 and the Instructions 
for fi lling out Form M-706, Massachusetts 
Estate Tax Return.  A close reading of these 
two publications reveals, however, that this is 
not the case.  DOR Directive 03-2, “Issues 
Arising from Decoupling the Massachusetts 
Estate Tax from the Federal Estate Tax,” sim-
ply points out that for decedents dying on or 
after Jan. 1, 2003, the fi ling thresholds are 
diff erent for Massachusetts and federal estate 
tax purposes.  Th is is, of course, true.  Th is 
directive makes absolutely no mention of 
gift tax or of taxable gifts.  As observed pre-
viously, moreover, for the purposes of the 
Massachusetts estate tax, the fi ling thresh-
old has no bearing on the amount of tax due.  
To see why this is the case, we need to look 
more closely at the DOR’s other pronounce-
ment on the subject, which is contained in 
the Instructions for Filing Form M-706.  At 
fi rst glance, these instructions can be read to 
suggest that making taxable gifts will aff ect 
the amount of Massachusetts estate tax.  Th e 
instructions read:

To determine whether a return must 
be fi led for a decedent’s estate, add:

the adjusted taxable gifts (under sec-1. 
tion 2001(b)) made by the decedent 
after Dec. 31, 1976;

the total specifi c exemption allowed 2. 
under section 2521 (as in eff ect be-
fore its repeal by the Tax Reform Act 
of 1976) for gifts made by the dece-
dent after September 8, 1976; and

the decedent’s gross estate 3. val-
ued at the date of death. (M-706 
Instructions, page 1; emphasis in 
original).

Th e Instructions go on to state 
that “Adjusted taxable gifts aff ect the 
Massachusetts fi ling threshold but are not 
added to the taxable estate.” Id.

Th is is the key point.  Th e problem is that 
it seems counterintuitive that making tax-

able gifts can aff ect one’s Massachusetts fi ling 
threshold but not the amount of tax due.  To 
see how this can be the case, it is necessary to 
recall the procedure for fi ling a Massachusetts 
estate tax return for decedents dying in 2003 
and later.  Recall that the DOR now requires 
that a decedent’s estate, if it is large enough 
to be taxable, fi le not one, but at least two 
and in many cases three estate tax returns 
with the DOR, as follows:  A decedent with 
an estate that is taxable for Massachusetts 
purposes—i.e., over the Massachusetts fi l-
ing threshold of $1,000,000—must fi le not 
only Form M-706 but also the now outdated 
federal Form 706 that was in use in the year 
2000.  Estates must fi le this form because the 
Massachusetts estate tax is currently set equal 
to the credit for state death taxes as it would 
have been under federal law as it existed in 
the year 2000, and to fi gure out what this 
credit would have been, one must fi ll out 
and fi le with the DOR the federal estate tax 
return that was in use in the year 2000—us-
ing, however, not the year 2000 unifi ed cred-
it, but the unifi ed credit as it would have 
been for the year of death under year 2000 
law.15  It is this phantom federal return—
“phantom” because it is only fi lled out for 
Massachusetts purposes and of course never 
fi led with the federal government—that de-
termines the Massachusetts fi ling threshold, 
according to the DOR.16  

If we look at the phantom federal return 
itself—i.e., the July 1999 revision of federal 
Form 706—everything should become clear.  
Th e directly relevant lines of this form are 
lines 3, 6, 13, and 15.

Line 3 is the taxable estate (gross estate 
minus allowable deductions).

Line 4 is the adjusted taxable gifts.

Line 5 is the sum of lines 3 and 4.

Line 6 is the tentative tax on the amount 
in line 5.

Line 13 is the allowable unifi ed credit.

Line 15 is the credit for state death 
taxes.  One is instructed to “fi gure the 
credit by using the amount on line 
3 less $60,000.”  Th is credit for state 
death taxes on the phantom federal 
form gives one, of course, the amount 
of the Massachusetts estate tax itself.

Finally, an example of how the phantom 
federal return would actually be fi lled out is 
in order.  For example, a decedent who had 
a $900,000 taxable estate and had made gifts 
of $600,000 during lifetime would have the 
following (for death in 2008) fi lled in on the 
phantom federal return:

Line 3 $900,000
Line 4 $600,000
Line 5 $1,500,000
Line 6 $555,800
Line 13 $345,800
Line 15 $27,600

Note that line 5 is the sum of adjusted tax-
able gifts and the taxable estate, and since 
line 5 is over $1 million, a Massachusetts es-
tate tax return must be fi led, even though the 
Massachusetts taxable estate (line 3) is under 
the exemption amount.17  Moreover, even 
though the Massachusetts taxable estate is 
under the exemption amount, there is still a 
Massachusetts estate tax due (hence my ear-
lier remark that the exemption amount has 
no bearing on the amount of tax due).  Th e 
credit for state death taxes under year 2000 
law would have been $27,600, which is less 
than the federal tax that would have been 
due in 2000 (i.e., $210,000, obtained by 
subtracting line 13 from line 6 above), and 
so the Massachusetts estate tax is equal to the 
credit for state death taxes under year 2000 
law, or $27,600.

If on the other hand the same decedent 
had made no taxable gifts, the phantom fed-
eral return would have the following:

Line 3 $1,500,000
Line 4 $0
Line 5 $1,500,000
Line 6 $555,800
Line 13 $345,800
Line 15 $64,400

Th ere is no 2008 federal tax due in either 
case because the taxable estate plus adjusted 
taxable gifts (line 5) is under $2,000,000.  
Line 15 on the phantom federal form, 
credit for state death taxes, again gives the 
Massachusetts estate tax, and here we see 
that by making gifts that were taxable gifts 
(but not taxed) for federal purposes, the de-
cedent has saved $36,800 in Massachusetts 
estate taxes.
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End notes
1. Pub. L. No. 107-16 (2001). 

2. An informal survey I took at a recent 
meeting of Massachusetts estate plan-
ning practitioners revealed that not a 
single one of the 30 or so practitio-
ners in attendance was familiar with 
the technique, even though many 
of us have been using it for six years 
now.  

3. Th e taxable estate is the gross estate 
minus deductions but not minus 
credits.  26 U.S.C. § 2051 (2008).

4. Th is is the exemption that would 
have been available in 2008 under 
federal law as in eff ect on Dec. 31, 
2000 if EGTRRA had not been en-
acted.  M.G.L. c. 65C, §2A. 

5. It is important to note that the 
Massachusetts estate tax is levied on 
the adjusted taxable estate—i.e., the 
taxable estate minus $60,000 (26 
U.S.C. § 2011(b)(3) (2000))—and 
not on the diff erence between the tax-
able estate and the Massachusetts ex-
emption amount.

6. Under 26 U.S.C. § 2011, as in force 
in 2000.  

7. To the extent that it exceeds the an-
nual exclusion from gift taxes avail-
able under 26 U.S.C. § 2503 (2008).  
Th e annual exclusion is $12,000 in 
2008, so assuming that there is only 
one donee for this $1 million gift, 
$988,000 of the gift is taxable.

8. 26 U.S.C. § 2001(b)(1)(B) (2008).  
Actually, to be precise, D’s feder-
al taxable estate is now $1,988,000 
because the $12,000 annual exclu-
sion amount included in the gift dis-
appears into thin air for transfer tax 
purposes.

9. It is important to note that there is 
still an estate tax even though the 
Massachusetts exemption is current-
ly $1 million.  Th is is because the ex-
emption amount/unifi ed credit is and 
always was independent of the credit 
for state death taxes, which is what 
the Massachusetts estate tax is equal 
to.  Adjusted taxable gifts must be 

added back in to determine whether 
it is necessary to fi le a Massachusetts 
estate tax return, but they have no 
bearing on the amount of the tax, 
which is calculated independently of 
the exemption amount.  Th is is coun-
terintuitive; see further below.

10. Th e term “unifi ed credit” is still in 
widespread use and still in fact used 
by the Code, (26 U.S.C. § 2010 
(2008)), even though of course 
the credit for estate taxes has, since 
EGTRRA was enacted, been diff er-
ent from the credit for gift taxes.  I 
therefore believe that it is clearer 
and causes less confusion to speak in 
terms of an “exemption.”

11. Th e exemption/unifi ed credit 
amount is relevant for determining 
this amount, of course, and hence it 
is also relevant for determining the 
pre-EGTRRA credit for state death 
taxes and hence the post-EGTRRA 
Massachusetts estate tax.  But it 
comes in through the back door, as it 
were.

12. Under prior law, it was useful when 
envisaging the Massachusetts es-
tate tax to think in terms of “cross-
over points”: i.e., points at which 
the tax calculation fl ips from one 
mode of calculation to another.  
Th ere were two crossover points for 
Massachusetts estate tax calculation 
purposes: the upper crossover point 
(relevant only from 2002 through 
2004), above which it didn’t mat-
ter what you gave away (because the 
modifi ed sponge tax system then in 
eff ect erased the benefi t of removing 
taxable gifts from the Massachusetts 
estate), and the lower crossover point, 
below which the credit for state death 
taxes was limited to what the feder-
al estate taxes would have been under 
pre-EGTRRA law.  

    Since the credit for state death tax-
es under pre-EGTRRA federal law—
and hence the Massachusetts estate 
tax as currently formulated—is lim-
ited to what the federal taxes would 
have been under year 2000 law, the 
lower crossover point occurred at 

precisely the place where year 2000 
federal estate taxes began to exceed 
the credit for state death taxes under 
year 2000 law (this crossover point is 
still relevant for calculation purpos-
es, but not for planning purposes; 
for 2008, the lower crossover point 
is at $1,093,785: taxable estates of 
Massachusetts decedents in 2008 
that are under $1,093,785 will pay 
state estate taxes in the amount of the 
federal tax that would have been lev-
ied if EGTRRA had not been enact-
ed, while the estates of Massachusetts 
decedents in 2008 that are over 
$1,093,785 will pay the common-
wealth the amount of the credit for 
state death taxes as fi gured directly 
from the tax table in pre-EGTRRA § 
2011).

    Under post-EGTRRA law, we 
have the anomalous (from a sponge 
tax perspective) situation that the 
credit for state death taxes under 
pre-EGTRRA federal law—which 
is, of course, the same thing as the 
Massachusetts estate tax as current-
ly formulated—can in fact be higher 
than the federal tax under current law 
(this is, for example, obviously the 
case for any taxable estate the value of 
which falls in between the amount of 
the Massachusetts exemption and the 
amount of the federal exemption).  
Th is is why the Massachusetts legis-
lature enacted the current version of 
the Massachusetts estate tax law: they 
no longer wanted the Massachusetts 
estate tax to have as its upper limit 
the amount of the federal estate tax.

    Th e place where this stopped hap-
pening from 2002 to 2004—i.e., 
where the federal tax began to out-
strip the Massachusetts tax—was the 
upper crossover point.  Th is point is 
relevant under a tax credit system be-
cause at this point the actual feder-
al tax under a credit system, which is 
of course equal to the tentative fed-
eral tax minus the credit for state 
death taxes, is zero because the credit 
for state death taxes is at this cross-
over point precisely equal to the ten-
tative federal tax.  Again, this upper 
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crossover point was diff erent from 
the lower crossover point only un-
der the modifi ed credit system in ef-
fect from 2002 to 2004; under a pure 
sponge tax system, there is only one 
crossover point because there is no 
estate size below which one can save 
overall taxes by making adjusted tax-
able gifts.  Th e important point for 
our present purposes is that there is 
no longer an upper crossover point: 
once you are above the lower cross-
over point, there is no longer a point 
at which making adjusted taxable 
gifts does not reduce the overall tax 
burden.

13. Under a sponge tax system (i.e., pre-
EGTRRA), it makes absolutely no 
diff erence in total estate taxes paid 
whether a taxpayer with $1.5 million 
gave $500,000 away before death and 
died with $1 million in her estate or 
whether that taxpayer gave nothing 
away before death and died with $1.5 
million in her estate: Massachusetts is 
still getting less under the gift-giving 
option, but the federal government is 
getting just as much more.

14. For example, if the tax rate were a fl at 
50 percent, and one wanted to pass 
on, say, $500,000 to one’s children, 
one would need $750,000 to do so 
by way of an inter-vivos gift (i.e., 
$500,000 gift plus $250,000 tax on 
that gift), but a full $1 million to do 
so by way of a bequest in one’s will 
(i.e., on this $1 million, there would 
be a tax of $500,000, which would 
leave $500,000 to go to the chil-
dren).

15. Th e unifi ed credit in 2000 was 
$220,550, and in 2008 it is $345,800, 
because, even though there is no lon-
ger a unifi ed credit under federal law, 
under federal law as it existed in the 
year 2000, there would have been a 
unifi ed credit of $345,800 in 2008.

16. Th e third return that must be fi led 
with the DOR in many cases is 
the actual federal return as fi led—
i.e., the real federal return, and not 
just a phantom one that represents 
what would have been fi led with the 
Internal Revenue Service if the fed-
eral tax law had not changed under 
EGTRRA—which of course must 

only be fi led with the DOR for es-
tates of decedents whose taxable es-
tates were over the federal threshold 
and hence were actually required to 
fi le a federal return.

17. Th e situation is further complicated 
because for the purpose of determining 
whether a Massachusetts estate tax re-
turn must be fi led, one looks at the gross 
estate, and not the taxable estate.  For 
simplicity, the above example assumes 
no allowable deductions.  Th e gross es-
tate is only relevant for determining 
whether a Massachusetts return must 
be fi led and for nothing else, since all 
tax calculations use the taxable estate or 
the adjusted taxable estate as their ba-
sis.  In other words, if the gross estate is 
over $1 million and the taxable estate is 
under $1 million—such as would typi-
cally be the case with standard zero-out 
marital deduction planning, for exam-
ple—then (even if there are no adjust-
ed taxable gifts) a Massachusetts return 
must be fi led, but the Massachusetts es-
tate tax return will be a purely infor-
mational return and no tax will be due.  
Th is has always been the case.



Taxation Law

 Section Review    Vol. 10  No. 1    2008 Massachusetts Bar Institute42

The new tax return preparer’s 
standards

The Small Business and Work 
Opportunity Tax Act signed into 
law on May 25, 2007 (Pub. L. 

No. 110-28) amended section 6694 of the 
Internal Revenue Code by raising the stan-
dard of conduct for tax return preparers to 
avoid the imposition of penalties, expanding 
the scope of tax return preparers to which the 
penalties apply, and increasing the penalties 
on tax return preparers.  At the same time the 
2007 Act amended section 7701(a)(36) of 
the Code to remove the defi nition of income 
tax return preparer and replace it with a defi -
nition for tax return preparer.

Prior law  
Prior to its amendment, Code section 

By Lisa M. Rico

6694 imposed a $250 penalty on any in-
come tax return preparer with respect to an 
understatement of liability on a return or a 
claim for refund which the income tax re-
turn preparer knew, or reasonably should 
have known, was due to a position for which 
there was not a realistic possibility of being 
sustained on its merits and such position 
was not disclosed or was frivolous.  Th e pen-
alty could be avoided if the income tax re-
turn preparer acted in good faith and showed 
that there was reasonable cause for the un-
derstatement (the “Good Faith Reasonable 
Cause Exception”).  If the understatement 
of liability was due to a willful attempt in 
any manner to understate the tax liability 
by the income tax return preparer on a re-
turn or claim for refund, or to a reckless or 
intentional disregard of rules or regulations 
by the income tax return preparer, then the 
penalty imposed was $1,000 reduced by the 
$250 penalty paid by the income tax return 
preparer by reason of taking a position for 
which there was not a realistic possibility of 
being sustained on its merits.  

Prior to its amendment, Code section 
7701(a)(36) provided that an income tax re-
turn preparer was any person who prepared 
for compensation, or who employed other 
people to prepare for compensation, all or a 
substantial portion of an income tax return 
or refund claim.

Changes made by the 2007 act  
For returns prepared after May 25, 2007, 

Code section 6694(a) imposes a penalty on 
any tax return preparer who prepares any 
return or claim for refund with respect to 
which any part of the understatement of li-
ability is due to an unreasonable position 
(the “Section 6694 Penalty”).  A tax return 
position is unreasonable if (i) the tax re-
turn preparer knew, or reasonably should 
have known, of the position, (ii) the tax re-
turn preparer did not have a reasonable be-

lief that the position would more likely than 
not be sustained on its merits, and (iii) the 
position was not properly disclosed on the 
return, or there was no reasonable basis for 
the position.  Th e penalty for taking an un-
reasonable position is the greater of $1,000 
or one-half of the income derived, or to be 
derived, by the tax return preparer with re-
spect to the return or claim.  Th e Good Faith 
Reasonable Cause Exception continues to 
apply.  Th e standard of conduct for a willful 
attempt in any manner to understate the tax 
liability by the tax return preparer for a re-
turn or claim for refund, or for a reckless or 
intentional disregard of rules or regulations 
have remained the same.  However, the pen-
alties for this type of conduct have been in-
creased to the greater of $5,000 or one-half 
of the income derived, or to be derived, by 
the tax return preparer with respect to the 
claim or refund.

At the same time as raising the standard 
to an unreasonable position, the amend-
ed Code section 6694 expands the scope of 
those persons subject to penalties from in-
come tax return preparers with respect to in-
come tax returns or claims for refunds to tax 
return preparers with respect to any returns 
or claims for refund.  Th e amended Code 
section 7701(a)(36) now defi nes tax return 
preparer as any person that for compensation 
prepares, or employs other people to prepare, 
any tax return or any claim for refund of 
tax, or a substantial portion of a tax return 
or claim for refund.  Accordingly, these pen-
alties are no longer limited to persons who 
prepare income tax returns or claims of re-
funds of income tax.  Th e Section 6694 pen-
alty may now apply to, but not be limited to, 
persons who prepare estate, gift, or employ-
ment tax returns.

Th e existing regulations under Code sec-
tion 6694 make it clear that the Section 
6694 penalty applies not only to signing 
tax return preparers but to non-signing tax 

Lisa M. Rico is a partner at McCarter & 
English, LLP in Boston.  She concentrates her 
practice on estate, gift, generation-skipping 
transfer and income tax planning for high net 
worth individuals, estate and trust administra-
tion, and the representation of nonprofi t orga-
nizations and charitable trusts.
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return preparers as well.  Under Treasury 
Regulation section 1.6694-1(b)(2), a non-
signing preparer is any preparer who is not 
a preparer who signs a return or a claim for 
refund as preparer.  A non-signing preparer 
is someone who provides written or oral ad-
vice to a taxpayer or to a preparer who is not 
associated with the same fi rm as the preparer 
who provides the advice.  For example, if an 
attorney provides advice to a client concern-
ing the proper treatment of a signifi cant item 
on the client’s income tax return, which ad-
vice constitutes a substantial portion of the 
client’s income tax return, the attorney is a 
non-signing tax return preparer to which the 
Section 6694 penalty would apply.

Proposed changes to circular 230  
In order to conform the professional stan-

dards for practice before the Internal Revenue 
Service with the civil penalties for tax return 
preparers, the Department of Treasury issued 
proposed regulations to Circular 230 on 
Sept. 24, 2007.  Under the proposed regu-
lations, section 10.34(a) of Circular 230 has 
been amended to provide that a tax practi-
tioner may not sign a tax return as a preparer, 
or advise a client to take a position on a tax 
return, unless the practitioner has a reason-
able belief that the tax treatment of each po-
sition on the return would more likely than 
not be sustained on its merits, or there is a 
reasonable basis for each position on the re-
turn and such positions are adequately dis-
closed to the IRS.

Th e changes made by the 2007 Act in-
crease the standard for tax return prepar-
ers from a realistic possibility of being sus-
tained on the merits, which under Treasury 
Regulation section 1.6694-2(b)(1) requires 
that the income tax return preparer conclude 
that a position is likely to be sustained by at 
least a one-and-three chance, to a standard 
which requires a more than 50 percent like-
lihood of being sustained on its merits.  Not 
only is this an increase in the tax return pre-
parer standard, but it also imposes a higher 
standard on tax return preparers than for the 
imposition of penalties on taxpayers.  Under 
Code section 6662(d), a taxpayer is subject 
to penalty for a substantial understatement 
of tax liability unless the taxpayer had sub-
stantial authority for the tax position, or 
the facts regarding the tax position are ad-

equately disclosed and there is a reasonable 
basis for such position (the “Section 6662(d) 
Standards”).  Under Treasury Regulation sec-
tion 1.6662-4(d)(3), the substantial author-
ity standard is less stringent than the more 
likely than not standard, which requires a 50 
percent likelihood of being sustained on its 
merits, but more stringent than the reason-
able basis standard.  Th e substantial author-
ity standard requires approximately a 40 per-
cent likelihood that the tax position will be 
sustained on its merits.  Th is creates a con-
fl ict of interest for tax return preparers and 
could create a situation where a taxpayer is 
required to report a position on a return that 
he may not have otherwise reported solely to 
allow the tax return preparer to avoid pen-
alties.

Th ese changes have raised many questions 
among practitioners.  Who is a tax return 
preparer?  How does Code section 7701(a)
(36) apply to signing and non-signing tax re-
turn preparers?  What constitutes the prepa-
ration of a return or claim for refund?  What 
if the tax position has substantial authority 
but it is not more likely than not to be sus-
tained on its merits; how does the tax return 
preparer advise the taxpayer?  Are taxpayers 
better off  preparing and fi ling their own re-
turns?  While some of these questions are not 
new and the regulations under Code section 
6694 deal with the defi nition of income tax 
return preparer, given the increase in the pen-
alties on tax return preparers and the broad-
ening of the type of tax return preparers sub-
ject to penalties, the questions have become 
more signifi cant.

IRS relief and guidance  
In light of the questions that have arisen 

due to the change in the standards of con-
duct for tax return preparers to avoid penal-
ties, the Treasury Department and the IRS 
have issued guidance on this matter, fi rst in 
the form of transitional relief with the issu-
ance of Notice 2007-54, 2007-27 I.R.B. 12, 
on June 11, 2007, and then with the issu-
ance of Notices 2008-11, 2008-3 I.R.B. 279, 
and 2008-13, 2008-3 I.R.B. 282 on Dec. 
31, 2007.  Th e Treasury Department and 
the IRS issued its transitional relief so that 
they can prepare for the eff ective tax admin-
istration of the new law, which they indicat-
ed will require changes to relevant forms and 

publications as well as altering existing pro-
cedures in order to process disclosures with 
certain forms and in electronic formats.

Notice 2007-54 and Notice 
2008-11

Th e transitional relief under Notice 
2007-54 applied to all returns, amended re-
turns and refund claims due before Jan. 1, 
2008, to 2007 estimated returns due before 
Jan. 16, 2008, and to 2007 employment and 
excise tax returns due before Feb. 1, 2008.  
Under Notice 2007-54, the IRS will apply 
the law prior to the change to Code section 
6694 and the current section 6694 regula-
tions in determining whether to impose a 
Section 6694(a) Penalty for income tax re-
turns, amended returns and refunded claims.  
For all other returns and claims for refund, 
the IRS will apply the reasonable basis stan-
dard in the Section 6662 regulations in deter-
mining whether to impose a Section 6694(a) 
penalty.  No transitional relief was provided 
under this notice with respect to penalties re-
lating to a willful attempt in any manner by 
a tax return preparer to understate tax liabil-
ity or to any reckless or intentional disregard 
of rules or regulations by a tax return pre-
parer.  Notice 2008-11 was issued to clarify 
Notice 2007-54.

Notice 2008-11 clarifi ed Notice 2007-54 
in three ways.  First, by providing that 
the transitional relief described in Notice 
2007-54 applies to timely amended returns 
or claims for refunds, other than 2007 em-
ployment and excise tax returns, fi led on or 
before Dec. 31, 2007, and timely amended 
employment and excise tax returns or claims 
for refund fi led on or before Jan. 31, 2008.  
Second, Notice 2008-11 clarifi ed that the 
transitional relief applies to original returns, 
other than 2007 employment and excise tax 
returns, fi led on before Dec. 31, 2007, and to 
original employment and excise tax returns 
fi led on or before Jan. 31, 2008, regardless of 
the extension due date.  And fi nally, the tran-
sitional relief was clarifi ed by providing that 
it applies to non-signing preparers for advice 
provided on or before Dec. 31, 2007.

Notice 2008-13
With the issuance of Notice 2008-13, the 

Treasury Department and the IRS provided 
interim guidance regarding the application 
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of the new tax return preparer penalties un-
der Code section 6694. 

Th e notice sets forth in exhibits which 
tax returns or claims for refunds are covered 
by Code section 6694.  Th e notice provides 
that a claim for refund of tax also includes 
a claim for credit against any tax.  Exhibit 
1 of Notice 2008-13 sets forth the returns 
or claims for refund to which Code section 
6694 will apply and a tax return preparer will 
include a tax return preparer who prepares 
any returns set forth in Exhibit 1.  Exhibit 1 
includes, but is not limited to: Form 990-PF, 
Return of Private Foundation; Form 990T, 
Exempt Organization Business Income Tax 
Return; Form 1040, U.S. Individual Income 
Tax Return; Form 1040-A, U.S. Individual 
Income Tax Return; Form 1040-EZ, Income 
Tax Return for Single Filers and Joint Filers 
with No Dependents; Form 1041, U.S. 
Income Tax Return for Estates and Trusts; 
Form 1120, U.S. Corporations Income Tax 
Return; Form 1120S1, Income Tax Return 
for an S Corporation; Form 706, U.S. Estate 
Tax Return; Form 709, United States Gift 
(and Generation-Skipping Transfer) Tax 
Return; and certain employment tax returns 
- Form 940, Form 940-PR, Form 941, Form 
943, and Form 944.

Exhibit 2 sets forth information returns 
which will be subject to Code section 6694 
if such information return includes informa-
tion that is or may be reported on the tax-
payer’s return or claim for refund to which 
Code section 6694 could apply if the in-
formation reported constitutes a substan-
tial portion of the taxpayer’s tax return or 
claim for refund.  Exhibit 2 includes, but 
is not limited to: Form 1065, U.S. Return 
of Partnership Income; Form 1120S2, U.S. 
Income Tax Return for an S Corporation; 
Form 8038, Information Return for a Tax-
Exempt Private Activity Bond Issue; and 
Form 8038-G, Information Return for a 
Government Purpose Tax-Exempt Bond 
Issue.  

Exhibit 3 sets forth documents that would 
not subject a tax return preparer to the Code 
section 6694 penalties unless such document 
was prepared so as to willfully in any manner 
understate the tax liability or was prepared 
in reckless or intentional disregard of the 
rules or regulations.  Exhibit 3 documents 
include, but are not limited to: Form 1099; 
Form W-2; Form SS-8; Form 990, Return 

of Organization Exempt from Income 
Tax; Form 1040-ES, Estimated Tax for 
Individuals; Form 1120-W, Estimated Tax 
for Corporations; Form 2350, Application 
for Extension of Time to File U.S. Income 
Tax Return; Form 4768, Application for 
Extension of Time to File Return and/or 
Pay U.S. Estate (and Generation-Skipping 
Transfer) Taxes; Form 4868, Application 
for Automatic Extension of Time to File 
U.S. Individual Income Tax Returns; Form 
8868, Application for Extension of Time to 
File an Exempt Organization Return; Form 
8892, Application for Automatic Extension 
of Time to File Form 709 and/or Payment 
of Gift/Generation-Skipping Transfer Tax.  
Practitioners should refer to Notice 2008-13 
for a complete listing of returns and/or oth-
er documents to determine whether and how 
any return which a practitioner may be pre-
paring or providing advice on is aff ected by 
the amendments to Code section 6694.

Th e notice then goes on to address incon-
sistencies between the new law and the exist-
ing regulations.  Pursuant to the notice, the 
defi nition of income tax return preparer un-
der Treasury Regulations sections 1.6694-1, 
1.6694-3 and 301.7701-15 is modifi ed to 
eliminate the word “income” so that the 
regulations conform to the current amend-
ments made under the 2007 Act.  In addi-
tion, the defi nition of returns and claims for 
refunds under these regulations have been 
expanded to returns of the tax and claims for 
refunds with respect to income taxes, estate 
and gift taxes, employment taxes and excise 
taxes.  Th e notice also provides guidance as 
to the interpretation of “substantial portion” 
in determining what constitutes a substantial 
portion of a return for purposes of the defi -
nition of tax return preparer under Treasury 
Regulations Section 301.7701-15(b)(1).  
Th e notice provides that substantial portion 
means a schedule, entry, or other portion of 
a tax return or claim for refund that, if ad-
justed or disallowed, could result in a defi -
ciency determination, or disallowance of re-
fund claim, that the preparer knows or rea-
sonably should know is a signifi cant portion 
of the tax liability reported on the return (or, 
in the case of a claim for refund, a signifi cant 
portion of the tax originally reported or pre-
viously adjusted).  A practitioner preparing 
a substantial portion of a return or claim for 
refund is a tax return preparer for purposes 

of Code sections 6694 and 7701(a)(36).
Under Notice 2008-13, for purposes of 

Code section 6694, a tax return preparer is 
considered reasonably to believe that the tax 
treatment of an item is more likely than not 
the proper tax treatment if the tax return 
preparer analyzes the pertinent facts and au-
thorities in a manner provided in Treasury 
Regulations section 1.6662-4(d)(3)(ii) for 
determining whether substantial authority is 
present and, based upon that analysis, rea-
sonably concludes in good faith that there is 
a greater than 50 percent likelihood that the 
tax treatment of the item will be upheld on a 
challenge by the IRS.  In making such a de-
termination a tax return preparer may rely in 
good faith without verifi cation upon infor-
mation furnished by the taxpayer, by anoth-
er advisor, tax return preparer or other third 
party.  A tax return preparer is not required 
to independently verify or review the items 
reported on the tax returns, schedules or oth-
er third-party documents to determine if the 
items meet the standard requiring a reason-
able belief that the tax position would more 
likely than not be sustained on the merits.  
However, the tax return preparer may not 
ignore the implications of information fur-
nished to the tax return preparer or actually 
known to the tax return preparer.  If the tax 
return preparer receives information that ap-
pears to be incorrect or incomplete, the tax 
return preparer must make reasonable inqui-
ries to the provider of such information in 
order for the standard to apply.

Th e guidance further provides that the 
reasonable basis standard under the Section 
6662(d) Standards will apply for purposes of 
Code section 6694.  Th e same rules regard-
ing good faith reliance on information fur-
nished by a third party for the reasonable be-
lief standard as described in the prior para-
graph apply to the reasonable basis standard.  

Generally, the rules applicable to the Good 
Faith Reasonable Cause Exception continue 
to apply, except that the notice changes the 
regulations such that a tax return preparer is 
considered to have acted in good faith if the 
tax return preparer relied on the advice of a 
third party who is not in the same fi rm as the 
tax return preparer, which replaces “another 
preparer” under the existing regulations, and 
who the tax return preparer had reason to be-
lieve was competent to render such advice.  

Th e interim penalty compliance rules set 
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forth in Notice 2008-13 provide that, for the 
purposes of Code section 6694, a signing tax 
return preparer shall be deemed to meet the 
requirements of Code section 6694 with re-
spect to a tax position for which there is a 
reasonable basis but for which a tax return 
preparer does not have a reasonable belief the 
position would more likely than not be sus-
tained on its merits, if a tax return preparer 
meets any of the following requirements:

Th e position is properly disclosed.1. 

Th e tax return preparer provides the 2. 
taxpayer with a prepared tax return 
that includes the proper disclosure, 
if the position would not otherwise 
meet the Section 6662(d) standards 
without disclosure.

If there is substantial authority for 3. 
the tax, the tax return preparer ad-
vises the taxpayer of the diff erence 
between the Section 6662(d) stan-
dards applicable to the taxpayer and 
the penalty provisions applicable to 
the tax return preparer under Code 
section 6694, and contemporaneous-
ly documents in the tax return pre-
parer’s fi les that this advice was pro-
vided.

If the Section 6662(d) standards do 4. 
not apply because the position is at-
tributable to a tax shelter, the tax re-
turn preparer advises the taxpayer 
of the penalty standards applicable 
to the taxpayer under Code section 
6662(d)(2)(C) and the diff erence, if 
any, between these standards and the 
standards under Code section 6694, 

and contemporaneously documents 
in the tax return preparer’s fi les that 
this advice was provided.

For purposes of Code section 6694, a non-
signing tax return preparer shall be deemed 
to meet the requirements of the amended 
Code section 6694 with respect to a tax posi-
tion for which there is a reasonable basis but 
for which the non-signing tax return prepar-
er does not have a reasonable basis that the 
tax position would be more likely than not 
sustained on its merits, if the advice to the 
taxpayer includes a statement informing the 
taxpayer of any opportunity to avoid penal-
ties under Code section 6662 that could ap-
ply to the position as a result of disclosure, if 
relevant, and of the requirements of disclo-
sure.  If the non-signing tax return prepar-
er provides advice to another tax return pre-
parer, a non-signing tax return preparer shall 
be deemed to meet the requirements of the 
amended Code section 6694 with respect to 
a position for which there is a reasonable basis 
but for which there is not a reasonable belief 
that the position would more likely than not 
be sustained on its merits, if the advice to the 
tax return preparer includes a statement that 
disclosure under Code section 6694 may be 
required.  If the advice with respect to the po-
sition is in writing, then the statement must 
be in writing.  If the advice was oral, then the 
statement can be oral.  Contemporaneously 
prepared documentation in the non-signing 
tax return preparer’s fi les is suffi  cient to estab-
lish that the statement was given to the tax-
payer or other tax return preparer.

Th e notice makes clear that it is only in-

terim guidance and the Treasury Department 
and the IRS intend to revise the regulatory 
scheme governing tax return preparer penal-
ties in 2008, which they expect to be fi nal-
ized by the end of 2008.  Tax return preparers 
can rely on the interim guidance in Notice 
2008-13 until the further guidance is issued.  
Practitioners off ering tax advice on any trans-
action or tax planning to which a position 
may be taken on a tax return should be aware 
and familiar with these rules. 

Many commentators are weighing in on 
this subject and the Treasury Department 
and the IRS are requesting comments.  Th e 
Bush administration has even weighed in on 
the issue, by proposing that tax return pre-
parers should be confi dent that they have 
substantial authority when taking a tax posi-
tion that is not disclosed on a return, there-
by aligning the penalty standards for tax re-
turn preparers with taxpayer penalty stan-
dards.  Of course, this type of change will re-
quire legislative action.  In the meantime the 
IRS is working on guidance for tax return 
preparer standards.  Practitioners should re-
main alert to upcoming changes, which ab-
sent legislative relief will come in the form 
of a revised regulatory scheme.  Th e Treasury 
Department and the IRS cautions in Notice 
2008-13 that the revised regulatory schedule 
could be substantially diff erent from the rules 
provided in Notice 2008-13 and in some cas-
es may be much more stringent.

End notes
1. Th e form 1120S is actually included 

in both Exhibit 1 and Exhibit 2.

2. Id.
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