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BY RICHARD L. CAMPBELL AND  
ALAN Y. WONG

In its recent decision in Doull v. Foster, 
487 Mass. 1 (2021), the Supreme Judicial 
Court (SJC) eliminated the substantial con-
tributing factor causation standard in negli-
gence cases involving multiple alleged causes 
of harm. The SJC held that the “but-for” cau-
sation standard is applicable to most negli-
gence cases, but specifically deferred ruling 
on whether it applies to toxic tort and asbes-
tos cases.

FACTUAL BACKGROUND AND 
PROCEDURAL HISTORY

The estate of decedent Laura Doull 
brought a medical malpractice action against: 
(1) Anna Foster, a nurse practitioner who had 
treated Ms. Doull over a period of years; and 
(2) Dr. Richard Miller, Foster’s supervisor 
who owned the medical practice where Foster 
treated Doull.

In August 2008, Foster prescribed Doull 
a progesterone cream to treat perimeno-
pause-related symptoms. Foster testified that 
she and Doull discussed alternatives to that 
cream, but they did not discuss the possibility 
that it could cause blood clots because Foster 
did not consider clotting to be a risk. Doull 
used the cream through the spring of 2011.

Earlier in the spring of 2011, Doull met 
with Foster three different times, complain-
ing about shortness of breath. On each oc-
casion, Foster performed a physical exami-
nation of Doull, and ultimately diagnosed 
Doull’s shortness of breath as a symptom of 
her preexisting allergies and asthma. Miller 
did not examine Doull during any of these 
visits.

Shortly after her spring 2011 visits to 
Foster, Doull was hospitalized in May 2011 
following a “seizure-like event.” There, she 
was diagnosed with a pulmonary embolism, 
a condition where blood clots block portions 
of arteries in the lungs. A pulmonary embo-
lism may cause shortness of breath as well 
as a rare disease known as chronic thrombo-
embolic pulmonary hypertension (CTEPH), 
which can cause heart failure. Doull was also 
diagnosed with CTEPH in May 2011. Follow-
ing unsuccessful surgery and treatment by 
medications, Doull died from CTEPH com-
plications in 2015. 

The plaintiffs filed suit against both Fos-
ter and Miller alleging, inter alia, negligence 
in their medical care of Doull. At trial, the 
plaintiffs claimed that: (1) Foster and Miller 
failed to obtain Doull’s informed consent on 
the progesterone cream’s risks and alterna-
tives; (2) Foster negligently failed to diagnose 
Doull’s pulmonary embolism in spring 2011; 
and (3) Miller was negligent in his supervi-
sion of Foster.

The jury returned a verdict for both 
Foster and Miller, finding that: (1) they had 
not failed to acquire informed consent from 
Doull with respect to the progesterone cream; 
(2) Foster negligently failed to diagnose 
Doull’s pulmonary embolism, but that did 
not cause Doull’s injuries or death; and (3) 
Miller had been negligent in his supervision 
of Foster, but his negligent supervision had 
not harmed Doull. The jury’s findings com-
ported with the testimony of the defendants’ 
pulmonology expert, who opined that Doull’s 
clotting condition was chronic and her health 
outcomes would have been the same even 
if Foster had diagnosed her correctly in the 
spring of 2011.

On appeal, the plaintiffs argued that the 
trial judge erred in instructing the jury on the 
“but-for” causation standard, and instead was 
required to instruct the jury on a substantial 
contributing factor causation standard. The 
SJC transferred the case from the Appeals 
Court on its own motion. 

SJC DECISION

The SJC affirmed the Doull trial court’s 
jury instruction on the “but-for” causation 
standard, and used the occasion to discuss 
and change the application of Massachusetts 
causation standards. The court observed that, 
historically, “but-for” causation has been the 
standard used in negligence cases, with two 
exceptions: (1) situations with multiple suffi-
cient (or “overdetermined”) causes (e.g., two 
separate campfires merging and destroying a 
house, when either independently would have 
destroyed the house); and (2) toxic tort and 
asbestos cases. In its analysis, the SJC noted 
that “[t]he concern uniting these two types of 
cases is the great difficulty, if not impossibil-
ity, of identifying but-for causes of the harm.”

However, the court distinguished these 
two types of cases from situations like that in 

Doull, in which there is no difficulty in iden-
tifying but-for causes of alleged harm:

Indeed, this case shows that the but-for 
test works well even when a plaintiff al-
leges that there are multiple causes of a 
harm … Here, using a but-for standard, 
the jury concluded that no such connec-
tion existed between the defendant’s 
conduct and Doull’s harm and death. 
This shows how, even in a case involv-
ing multiple causes in which the plain-
tiffs argue it was error not to use the 
substantial contributing factor test, the 
but-for standard did what it is supposed 
to do and prevented the defendants from 
being held liable where the jury con-
cluded that they did not cause the harm.

Thus, the SJC concluded that the “but-
for” standard, rather than the substantial fac-
tor standard, is the appropriate standard for 
factual causation in negligence cases involv-
ing multiple alleged causes of the harm. The 
court further noted that while the substantial 
factor standard was devised by the Restate-
ment of Torts, it was abandoned by the Re-
statement (Third).

Still further, the SJC eliminated the use 
of the substantial factor test, except in asbes-
tos and toxic tort cases, finding the test to 
be “unnecessarily confusing.” Instead, the 
court held that in the rare cases where there 
are multiple, simultaneously operating, suf-
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ficient causes (e.g., two fires converging on 
one building), the jury should receive an ad-
ditional instruction that they need not apply 
the “but-for test” in order to find causation.

THE FUTURE OF THE SUBSTANTIAL 
FACTOR TEST

The SJC declined to rule on whether 
the substantial contributing factor standard 

would be entirely eliminated in Massachu-
setts, explicitly stating that it would continue 
to apply to toxic tort and asbestos cases for 
now. However, the Doull opinion anticipates 
that the court will encounter that issue in the 
near future, and notes that the justices would 
want the benefit of full briefing and argument 
before deciding on the continued use of the 
substantial factor test in toxic tort matters.

Notably, while the SJC unanimously af-
firmed the trial court in this matter, two of 

the seven justices broke 
away from the majority in 
their reasoning. Specifically, 
the concurring opinion dis-
approved of the majority’s 
abandonment of the substan-
tial contributing factor test in general. Thus, 
should the matter reach the SJC in its current 
composition, at least two justices appear re-
luctant to eliminate the substantial factor test 
in asbestos and toxic tort cases. 

Negligence Cases 
Continued from page 2
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COMPLEX COMMERCIAL LITIGATION

MASSACHUSETTS COVID-19 BUSINESS INTERRUPTION DECISIONS STAY CONSISTENT WITH 
NATIONWIDE TREND WHILE BUSINESSES AND INSURERS AWAIT APPELLATE RULINGS

BY ROBERT F. CALLAHAN JR.

As businesses continue to navigate the 
economic consequences of the COVID-19 
pandemic, many have turned to their com-
mercial property insurance policies for cov-
erage relating to business interruption losses. 
In such cases, businesses frequently seek 
coverage for losses arising from government 
shutdown orders or the actual presence of the 
coronavirus at insured properties. Insurers 
have denied coverage for such claims based 
primarily on a lack of direct physical loss or 
damage, and/or because a virus exclusion in 
the policy applies. Generally, a policyholder 
bears the burden of proving coverage within 
the scope of the policy’s insuring agreement, 
while an insurer bears the burden of proving 
an exclusion applies to bar coverage. Across 
the country, businesses and insurers are liti-
gating whether insurers’ denials of claims are 
proper. 

In Massachusetts, courts have consis-
tently ruled in favor of insurers in these 
cases. On Dec. 21, 2020, the Business Liti-
gation Session of the Suffolk Superior Court 
became the first Massachusetts court to issue 
a decision. In Verveine Corp. v. Strathmore 
Insurance Co., No. SUCV2020-1378-BLS2 
(Mass. Super. Dec. 21, 2020), a restaurant 
group claimed business interruption coverage 
when it could not fully operate its restaurants 
due to government shutdown orders limit-
ing public gatherings and indoor dining. The 
Verveine court held that the restaurant group 
had not established the requisite physical loss 
or damage for coverage where the “actual 

property remains the same as 
it was pre-pandemic, and pa-
trons and employees were not 
prohibited from entering the 
premises.”

Massachusetts plaintiffs have fared no 
better in federal court. In SAS International, 
Ltd. v. General Star Indemnity Company, No. 
20-11864-RGS (D. Mass. Feb. 19, 2021), a real 
estate business similarly claimed coverage for 
business interruption losses resulting from 
governmental shutdown orders. The SAS In-
ternational court held that the direct physical 
loss or damage prerequisite “requires some 
enduring impact to the actual integrity of the 
property” and did not encompass “transient 
phenomena of no lasting effect.” In Legal Sea 
Foods, LLC v. Strathmore Insurance Co., No. 
20-10850-NMG (D. Mass. Mar. 5, 2021), the 
court similarly held that “[t]he COVID-19 
virus does not impact the structural integ-
rity of property” to constitute direct physical 
loss or damage and dismissed another busi-
ness interruption coverage claim. Claims for 
business interruption coverage were similarly 
dismissed in Kamakura, LLC v. Greater New 
York Mutual Insurance Co., No. 20-11350-
FDS (D. Mass. Mar. 9, 2021); American Food 
Systems, Inc. v. Fireman’s Fund Insurance 
Co., No. 20-11497-RGS (D. Mass. Mar. 24, 
2021); and Select Hospitality, LLC v. Strath-
more Insurance Co., No. 20-11414-NMG 
(Apr. 7, 2021).

The Massachusetts decisions to date are 
consistent with the vast majority of rulings 
across the country. As the Legal Sea Foods 
court recognized, “[m]any other courts have 
concluded likewise and have dismissed com-
plaints containing similar allegations.” The 
Kamakura court further noted, “[m]ost courts 
have come to the same conclusion when con-
sidering claims for civil-authority coverage 
based on comparable COVID-19 orders.” In-
deed, according to one tracker of nationwide 
decisions, over 90% of federal COVID-19 
business interruption rulings have resulted in 
full dismissal.1 

Although a nationwide trend has de-
veloped in favor of insurers with respect to 
COVID-19 business interruption claims, no 
Massachusetts or federal appellate court has 
issued a ruling weighing in on the issue. On 
April 14, 2021, the Eighth Circuit became the 
first federal appellate court to hear oral argu-
ment on whether the COVID-19 pandemic 
triggered business interruption coverage in 
Oral Surgeons, P.C. v. The Cincinnati Insur-
ance Co., No. 20-3211. In Massachusetts, the 
Appeals Court has docketed the appeal in 
Verveine (2021-P-0231), with briefing expect-
ed over the summer. The Massachusetts fed-
eral cases are similarly proceeding through 
appeals in the First Circuit. The forthcoming 
appellate rulings could have an important in-
fluence on COVID-19 business interruption 
litigation going forward as insurers await af-
firmance of the abundant trial court dismiss-
als while businesses seek a shift in author-
ity to potentially breathe new life into their 
claims. 
                                                              

1. See Covid Coverage Litigation Tracker, University of 
Pennsylvania Carey law sChool, https://cclt.law.upenn.edu/
judicial-rulings (last visited May 23, 2021).
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TAXATION LAW

DIGITAL ADVERTISING TAXES: IMPLEMENTATION, LEGAL AND ADMINISTRATIVE 
CHALLENGES

BY WILTON B. HYMAN 

I. INTRODUCTION

The Maryland General Assembly en-
acted this country’s first digital advertise-
ment gross revenue tax, which took effect on 
March 14, 2021.1 Several other states, includ-
ing Massachusetts, are also considering this 
type of tax.2 This article will explain the pro-
visions in the Maryland legislation, discuss 
the statutory distinctions between the Mary-
land law and proposed digital advertisement 
tax bills being considered in Massachusetts, 
and then list some of the legal challenges that 
will need to be addressed before these new 
taxes take effect.

Professor Paul Romer, a Nobel Prize-
winning economist at New York University, 
has advocated for a digital ad tax on compa-
nies like Facebook and Google as a means of 
prompting those companies to change their 
business model, which relies on harvesting 
user data in order to sell digital ads that tar-
get potential consumers.3 Romer argues that 
those firms’ business model contributes to 
“dangerous misinformation and hate speech 
that has undermined trust in democratic in-
stitutions.”4 The tax is intended to “encourage 
platform companies to shift toward a health-
ier, more traditional [business] model,” and 
will circumvent the challenges posed by try-
ing to regulate those companies through an-
titrust law or by administrative or legislative 
efforts.5 Romer states that a surcharge could 
be added to the federal corporate income tax 
and that states could impose a tax on digital 
ad revenue generated from ads shown to their 
residents.6 Romer acknowledges that “Ad-
driven platform companies could avoid this 
tax entirely by switching to the business mod-
el that many digital companies already offer: 
an ad-free subscription. Under this model, 
consumers know what they give up, and the 
success of the business would not hinge on 
tracking customers with ever more sophis-
ticated surveillance techniques. A company 
could succeed the old-fashioned way: by de-
livering a service that is worth more than it 
costs.”7 

The progressive tax rate structure that 
digital ad taxes impose is intended to pun-
ish firms that persist in using an ad-driven 

model, rather than changing to a subscription 
model.8 Romer acknowledges that companies 
that are more profitable using targeted digital 
ads rather than a subscription-based service, 
even after paying the digital ad tax, will con-
tinue with their current model.9 The progres-
sive tax rate will “limit the size of those busi-
nesses” and discourage potential mergers, 
which would increase the likelihood of higher 
digital ad tax rates on the combined firms’ in-
come.10 The progressive rate structure also 
reflects the fact that “dominant social media 
platforms bear the brunt of the tax,” exclud-
ing small and startup firms from the digital 
ad tax, and encouraging competition.11 

II. THE MARYLAND DIGITAL 
ADVERTISING GROSS REVENUES TAX

A. Who is subject to it?

The tax applies to “persons,” which in-
cludes individuals, receivers, trustees, guard-
ians, personal representatives, fiduciaries, 
any type of representative, partnerships, 
firms, associations, corporations or any type 
of entity.12 The tax is inapplicable to govern-
mental entities, units or governmental instru-
mentalities.13 The state comptroller is charged 
with administering the tax.14 

B. How is it administered?

On a quarterly basis, the comptroller is 
required to transfer to an administrative cost 
account the costs incurred in administering 
the digital advertising tax in the previous 
quarter, taken from the revenue collected 
under the digital ad services tax.15 Any rev-
enue remaining, after the transfer to the ad-
ministrative account, will be distributed to 
the “Blueprint for Maryland’s Future Fund.”16 
The fund’s purpose is to provide “adequate 
funding for early childhood education and 
primary and secondary education…”17 

The digital advertisement tax is “im-
posed on annual gross revenues of a person 
derived from digital advertising services” 
provided in the state of Maryland.18 “Annual 
gross revenues” include “income or revenue 
from all sources, before any expenses or tax-
es computed according to generally accepted 
accounting principles.”19 

“Digital advertising services” include 
banner ads, search engine ads, interstitial ads 
and similar types of ad services, accessible to 

digital device users through a website, soft-
ware or a computer application.20 

The tax is imposed on annual gross reve-
nues derived from digital ad services provid-
ed within the state, or the “assessable base,” 
which is determined by multiplying the an-
nual gross revenues by a fraction in which the 
numerator is the annual gross revenues “de-
rived from” digital ad services provided in 
Maryland, and the denominator is the annual 
gross revenue derived from digital ad servic-
es within the United States.21 The state comp-
troller will adopt regulations allowing for the 
determination of “the State from which digi-
tal advertising services are derived.”22 

The tax rate that is applied to the “an-
nual gross revenues derived from digital 
advertising services in the state” varies, 
depending on the person’s “global annual 
gross revenues,” with a tax rate of: (1) 2.5% 
if global annual gross revenues are between 
$100,000,000 and $1,000,000,000; (2) 5% if 
global annual gross revenues are between 
$1,000,000,001 and $5,000,000,000; (3) 7.5% 
if global annual gross revenues are between 
$5,000,000,001 and $15,000,000,000; and (4) 
10% if global annual gross revenues exceed 
$15,000,000,000.23 

Persons with $1,000,000 or more in an-
nual gross revenue derived from digital ad 
services within Maryland must file a return 
by April 15 with the state comptroller.24 Per-
sons who reasonably anticipate deriving more 
than $1,000,000 in annual gross revenue from 
digital ad services within Maryland must file 
estimated tax returns, along with estimated 
quarterly tax payments.25 

All persons required to file returns must 
include an attachment that includes “any in-
formation that the Comptroller requires to de-
termine annual gross revenues derived from 
digital advertising services in the state,”26 and 
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Continued on page 7

TLthey must maintain records that document the 
digital ad services provided in Maryland and 
the means by which the digital ad gross rev-
enue tax was calculated.27 Each person must 
pay the digital ad gross revenue tax that is due 
when their return is filed.28 

III. MASSACHUSETTS BILLS 
CONCERNING A DIGITAL 
ADVERTISING TAX

Massachusetts lawmakers have intro-
duced two bills that would establish a digital 
advertising tax29 and one bill that would cre-
ate a special commission to “conduct a com-
prehensive study relative to generating reve-
nue from digital advertising that is displayed 
inside of Massachusetts by companies that 
generate over $100 million a year in global 
revenue.”30 

A. House Bill No. 3081

House Bill No. 3081 is substantially sim-
ilar to the Maryland digital ad tax legislation, 
imposing a tax on “annual gross revenues of 
a person derived from digital advertising ser-
vices in the commonwealth.” However, the 
bill does not provide an apportionment for-
mula for determining the annual gross rev-
enues derived within Massachusetts. 

The Massachusetts tax is 5% of the “as-
sessable base” for persons with annual gross 
revenues of $50 million to $100 million; 10% 
of the assessable base if annual gross reve-
nues are over $100 million but not in excess of 
$200 million; and 15% of the assessable base 
if annual gross revenues exceed $200 million. 
The “assessable base” is defined as “annual 
revenues derived from digital advertising ser-
vices in the commonwealth.”31 

Massachusetts requires persons whose 
annual gross revenues from digital adver-
tising services in the commonwealth are 
$100,000 or more to file a return with the 
commissioner, whereas in Maryland, the tax 
filing threshold is $1 million. 

House Bill No. 3081 relies upon the us-
er’s Internet Protocol address, or whether the 
user “is known or reasonably presumed to be 
using the device in the commonwealth,” to 
determine whether digital ads are provided 
within Massachusetts. 

House Bill No. 3081 provides that the tax 
would apply to the tax year beginning on Jan. 
1, 2022.

B. House Bill No. 2894

House Bill No. 2894 imposes “an excise 
on the sale of digital advertising services 

within the commonwealth on persons with 
revenue from digital advertising services 
in excess of $25 million per year within the 
commonwealth.” The tax imposed would be 
“5 per cent of the person’s annual revenue 
from digital advertising services within the 
commonwealth.” Under this bill, $3 million 
of the tax revenue would be provided annu-
ally to fund a “Local Newspaper Trust Fund,” 
to support small newspapers located in the 
commonwealth; 50% of the annual revenue 
would fund the “Pre-K and After School 
Trust Fund,” which provides funds for kin-
dergarten, early childhood and child care 
programs; and the remaining funds would be 
deposited in the General Fund. 

C. House Bill No. 2928

House Bill No. 2928 creates a special 
commission that would conduct a study and 
report on the commonwealth raising revenue 
from companies “that generate over $100 
million a year in global revenue.” The final 
report would be due by Feb. 15, 2022, and 
would address a non-exclusive list of issues 
concerning current tax revenue already col-
lected from companies affected by the pro-
posed tax, best practices from other states, 
recommendations concerning the rate of 
taxation imposed on affected companies, 
and suggested uses of the revenues, such as 
expanded broadband access to underserved 
areas, improving internet, computer technol-
ogy and remote learning resources for public 
schools, and municipal and commonwealth 
cybersecurity programs.

IV. POTENTIAL CHALLENGES TO STATE 
DIGITAL ADVERTISING GROSS 
REVENUE TAXES

One potential issue that these new taxes 
raise is whether the legislative objective of 
raising revenue is sustainable if, based on 
Romer’s argument, the purpose of the tax 
is intended to change the business model of 
digital ad-based firms, and those same firms 
are able to circumvent the digital ad tax by 
merely changing their business model to “an 
ad-free subscription” business model.32 In 
other words, does the legislative objective of 
raising revenue actually line up with the in-
tended purpose of the digital ad tax?

In addition, two lawsuits have already 
been filed challenging the Maryland digital 
advertising services tax, one in U.S. District 
Court in Maryland by the U.S. Chamber of 
Commerce that alleges violations of the In-
ternet Tax Freedom Act (IFTA), the Due 
Process Clause and the Commerce Clause;33 
and a lawsuit filed in Maryland state court by 

Comcast and Verizon, alleg-
ing violations of the ITFA, the 
Due Process and Commerce 
clauses, and provisions of 
the Maryland State Constitu-
tion.34 

Some concerns regarding the Maryland 
legislation include:

1. The punitive nature of the tax, due to the 
fact that the tax rate increases based on 
the amount of “global” revenues the entity 
generates from digital advertising taking 
place outside of the state of Maryland;35

2. The vagueness of the statutory language, 
and the difficulty taxpayers would have in 
complying with the statutory provisions, 
which places a greater burden on the ad-
ministrative agencies to provide rules and 
regulations to clearly define the statutory 
provisions and their requirements;36 

3. The fairness, or lack thereof, of imposing 
a tax upon gross revenues, rather than net 
revenues;37 

4. The difficulty in ascertaining where a digi-
tal device user is located when they view a 
digital advertisement;38 

5. The tax would disproportionately burden 
out-of-state firms, which have higher glob-
al annual gross revenues than Maryland-
based firms;39

6. The tax violates the IFTA, 47 USC § 151 
note, which prohibits states from impos-
ing “multiple or discriminatory taxes on 
electronic commerce,” by imposing a tax 
on digital advertising services, but not on 
non-digital advertising, such as ads avail-
able through newspapers, radio or televi-
sion.40 

V. CONCLUSION

Digital advertising gross revenue taxes 
represent an old way of regulating old lines 
of business, advertising and retail that are 
conducted in a new form, through online 
commerce, which is extremely profitable, but 
which also poses challenges to democracy 
due to their role in fomenting online misin-
formation and hate speech. This tax will also 
impact the most powerful companies in the 
world, which include Facebook, Microsoft, 
Amazon and Google.41 One issue that these 
taxes raise is whether the states that are con-
sidering them view the tax as a dedicated and 
sustainable source of tax revenue to support 
vital government services, or whether it is a 

Digital Advertising Taxes 
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means of altering the business model of very 
powerful and profitable companies that pose 
a challenge to national cohesion.

In regard to the court challenges to the 
Maryland digital advertising act, whether 
they succeed or not, it will be interesting to 
see how this area of law develops to either 
circumvent adverse rulings, or whether the 
nature of state regulatory activity, through 
taxation, is modified to avoid judicial, legisla-
tive or regulatory roadblocks. 

1. H.B. 732 was approved by the Maryland General Assembly 
and took effect on March 14, 2021, after a legislative 
override of Governor Larry Hogan’s veto of the bill. The tax 
was originally intended to apply to tax years beginning 
after Dec. 31, 2020, but was postponed for one year by 
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