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BY ORAN KAUFMAN

In January of 2016, we began an ex-
perimental mediation clinic at the Hampden 
County Probate and Family Court. The clinic 
was a collaboration between the Hampden 
Probate and Family Court, Western New 
England University School of Law (WNEU), 
and The Mediation and Training Collabora-
tive (TMTC), a court-approved community 
mediation center in Greenfield. The clinic 
built upon a pilot mandatory mediation pro-
gram that had been running at the Hampden 
Probate Court since the fall of 2014 and was 
administered by TMTC. Under this pilot, 
the court referred four cases per month (two 
cases on two separate dates). TMTC sched-
uled mediators to conduct the sessions and 
conducted intakes and screening in each case 
prior to the scheduled date.

Starting in January 2016, for the duration 
of the WNEU winter semester, the court re-
ferred two cases per week to the clinic. The 
litigants were required to attend the clinic, 
which provided free mediation to the partici-
pants. I was the qualified mediator charged 
with conducting each session. Reaching 
agreement was obviously voluntary. I super-
vised two WNEU law students who had previ-
ously taken a semester-long family mediation 
class I teach at the law school. Although they 
had had a great deal of experience with role-
play mediation, this was the students’ first ex-
perience with “real life” mediation situations. 
In addition to participating in the court me-
diations that occurred every Wednesday, the 
students also worked with Betsy Williams, 
clinic coordinator with TMTC, on the intakes 
for the cases. Prior to the mediations, TMTC 
called and spoke with each participant to give 
them information about mediation, screen for 
domestic violence or other issues that could 
make mediation inappropriate, and obtain 
relevant background information for the me-
diation.

Although attendance was mandatory, 
theoretically, the litigants could have attend-
ed the mediation, sat down for five minutes 
and ended the session and they would have 
technically been in compliance. In practice, 
not only did this never happen, but in almost 
all the cases mediated, whether high or low 

conflict, the parties actively participated in 
the mediation to its conclusion. In addition, 
although we initially thought no-shows might 
be a problem, in fact, it was never a problem. 
We had 100% compliance from the partici-
pants.

The clinic was a success on multiple lev-
els and resulted in many surprises and unex-
pected results.

First, from the standpoint of the students, 
there is nothing like real-world experience. 
As interesting and realistic as role-plays 
can be in class, they are no substitute for 
the real thing. Students experienced clients 
with strong emotions, clients with little af-
fect or emotion, clients with mental illness, 
clients struggling with poverty, clients with 
high conflict and clients with seemingly no 
conflict, clients who were highly articulate 
and other clients who were difficult to under-
stand. As the semester progressed, students 
were given more and more responsibility. 
Initially, they observed me mediating. Each 
Wednesday, following the mediation, we met 
for an hour to debrief about the mediations. 
The students were also required each week to 
submit a self-reflection paper with their ob-
servations about that week’s mediations. As 
the semester progressed, students took on a 
more active role, starting with making the 
opening statement to the parties, explaining 
ground rules, confidentiality, voluntariness, 
etc. The students then progressed to infor-
mation gathering and issue spotting. By the 
end of the semester, each week, the students 
would alternate taking the lead as co-media-
tor with me under my supervision. There was 
a similar progression for students’ involve-
ment with the intake process. They began by 
listening in on the intake/screening calls be-
ing conducted by Betsy (with full knowledge 
of their presence by the clients), then started 
providing some of the opening information, 
and ultimately were charged with conducting 
the intake altogether, with Betsy still on the 
call to fill in any gaps, as necessary.

One of the biggest surprises of the clinic 
was the fact that not a single participant ever 
objected to the students’ participation. Partic-
ipants were gracious about the law students’ 
presence. At times, it even felt that having the 

students in the room added some lightness to 
the atmosphere. The students’ presence al-
most seemed to calm the clients a bit. There 
were times when after we had reached an 
agreement and I had gone upstairs to check 
in with the clerk about the agreement, I came 
back and the law students and clients were 
talking casually. In one case, the mother was 
talking with the students about her very un-
usual pregnancy. Participants were asked to 
fill out evaluations after their session. In ad-
dition to the evaluations being almost univer-
sally positive, no mention was made in any 
of the evaluations complaining or negatively 
commenting on the students’ participation.

From an educational perspective, I be-
lieve the students received an experience that 
in many ways exceeds what they can get in 
a classroom. While I ultimately would have 
liked for them to have had more experience 
being the lead mediator, we had to be mind-
ful of the fact that this program was also for 
the benefit of the court and the litigants, and 
needed to uphold the quality standards for the 
provision of ADR services in a court-referred 
case. So, the education that the students re-
ceived, including possibly the education of 
blowing a mediation completely (which has 
its benefits didactically), had to be balanced 
with the fact that, ultimately, we were trying 
to help the clients settle their cases success-
fully. Nevertheless, the students experienced 
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having to think on their feet and came face to 
face with the real-life problems clients faced. 
As is the case with experienced mediators, 
students learned how to balance being facili-
tative and directive when necessary.

From the court’s perspective, I can only 
assume that the program on many levels was 
helpful and successful. We had 13 weeks of 
cases with two cases per week. Although I 
was not keeping a tally of success and failure, 
my general recollection is that we helped set-
tle approximately 22 or 23 out of 26 cases. In 
almost all cases, we were able to write up an 
agreement during the session, and the parties 
saw the judge that afternoon and their agree-
ment was approved, or the agreement was ap-
proved administratively. In one case, a divorce 
action, the parties reached an agreement on 
most of the aspects of their divorce, we wrote 
up an agreement following the mediation and 
sent it via email to the parties, and, after a few 
minor edits, they had the agreement approved 
as part of their divorce. So, as a result of the 
clinic, there were 23 fewer cases that needed 
pretrials, case management conferences, tri-
als, judges’ time, clerks’ time and the court’s 
time.

Much of the success was due to the choice 
of cases sent to the clinic by the judges and 
judicial case managers. The cases that did not 
settle often involved a client or clients who 
were extremely dug in. Or, in several cases, 
we were dealing with a client who was likely 
suffering from mental illness or drug abuse. 
In one case, one client simply did not care, 
was not interested in engaging with his ex-
partner and was absolutely unwilling to en-
gage in the mediation in any productive way. 

Many of the cases that did settle had cer-
tain similarities. They often involved young 
parents who were never married and had a 
young child together. Many of these cases in-
volved two young people who simply were not 
good at communicating with one another. A 
common element was a new boyfriend or girl-
friend and animosity between the parent and 
the other parent’s new partner. When given a 
chance to have a conversation in a safe set-
ting, facilitated by a neutral third party, these 
litigants almost always resolved the issue that 
had brought them to court. Sometimes, it was 
hard to even think of them as litigants. What 
they needed was a forum where they could 
be heard, where they were given full atten-
tion and where they had more than the five 
minutes they would receive in a busy motion 

session. Many times, the young parents just 
needed some ideas (some of which seemed 
so basic and commonsensical) about how to 
communicate with each other. “He never an-
swers my texts”; “Her boyfriend is sending 
me nasty texts”; “She is badmouthing me on 
social media.” Many of these cases involved 
the mediators helping the clients come up 
with communication protocols and ground 
rules.

Most of the cases we had were not com-
plex financial cases or high-conflict child 
custody cases. They were cases that probably 
never should have been in court in the first 
place but for the fact that as a result of poor 
communication, the parties had no other way 
to resolve their dispute. On the other hand, we 
only had two hours with the parties, so the 
cases that were most amenable to mediation 
were cases where there was one or maybe 
two issues. Although we were able to help 
two couples reach a full divorce, full divorces 
were the exception. Most of the cases involved 
unmarried couples who had a parenting issue. 

From my perspective as a full-time pri-
vate mediator, I had an opportunity to work 
with a population that I rarely see in my pri-
vate practice. The vast majority of the cases 
involved unmarried parents, usually under 
age 30, most of them at or below the poverty 
line. I appreciated the challenge of working 
in unfamiliar territory, including poverty, dis-
ability and mental illness. In addition, the vast 
majority of cases I handle as a private media-
tor are not already in litigation but rather re-
sult in an agreement that is then filed as a 1A 
divorce. Cases that are already in litigation 
have a different flavor and require different 
approaches that I had the opportunity to try 
out. As a teacher, I struggled with, but appre-
ciated, the challenge of balancing my desire to 
give my students experience and opportunity 
to succeed and fail, with my internal pressure 
to get the case settled for the court. Finally, 
this was the first time I had the experience of 
having people other than my clients seeing me 
actually conducting a mediation. It was there-
fore a wonderful learning experience to hear 
from my students what they observed me do-
ing, what worked and what didn’t work.

Some things I learned and was surprised 
about:

1. If these cases were any indication, there are 
many cases clogging up the court system 
that simply do not belong there or could 
be avoided with some early intervention. 
Some of these cases really did not involve a 
conflict. Litigation, however, was the only 
way that one party could communicate 

with or force some ac-
tion from the other party. 
I don’t know how else to 
say it, but that’s just crazy.

2. In a few cases, we strug-
gled with what to do where one party was 
pro se and one party had an attorney. We 
opted for allowing the attorney to sit in on 
the mediation. In both cases where that oc-
curred, we asked the pro se party if he or 
she had an objection to the presence of the 
other party’s attorney. In one case, the cli-
ent and her attorney opted for not having 
her attorney in the mediation. When the 
attorneys did participate (even in the case 
where there were two attorneys), they were 
very helpful to the mediation. They helped 
give their clients a reality check when it 
was necessary. They were also helpful in 
explaining things that their clients were 
having difficulty understanding. As long 
as the ground rules were established at the 
outset and followed, having one or two at-
torneys in the room was very helpful.

3. I was surprised that despite the fact that 
the mediation had been ordered by the 
court, there was no resentment of that by 
the clients (except in one instance). Again, 
with perhaps that one exception, when the 
parties walked into the mediation room, 
they were ready to engage in the process 
rather than complain about it. The concept 
of mandatory mediation is still a subject of 
debate in the mediation community, with 
some practitioners opining that manda-
tory mediation is a contradiction in terms. 
Before this clinic, I probably would have 
agreed with that sentiment. I have a differ-
ent view now. Most of the people we saw 
were below the poverty line. Most of the 
parties we saw had at most a high school ed-
ucation. Private mediation was out of reach 
for most of the participants because of the 
cost. Community mediation programs with 
sliding fee rates may have been an option, 
but I suspect that other than through court, 
most of the litigants would have had no 
access to or knowledge about these com-
munity mediation options. Ultimately, at 
least in this small sample, the fact that the 
participants were being ordered to attend 
got them in the door. They all participated, 
not a single participant complained about 
being mandated to attend and there was a 
high settlement rate for the program. This 
was after clear communication at the be-
ginning of each mediation that explained 
that although they were mandated to at-

Continued on page 5
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BY MICHAEL ZEYTOONIAN

Unless you live a solitary life without 
meaningful relationships, conflicts are a part 
of life. You probably don’t have to go too far 
back into this past week to recall a dispute of 
some kind at some level. Having thoughts and 
opinions that are different from those we in-
teract with may lead to conflict. The freedom 
to think and live as we do, coupled with the 
fact that humanity is filled with all varieties of 
people, belief systems and truths, often puts 
us at odds with others. 

We can try to avoid conflict, staying 
away from anything that has the potential of 
leading to a dispute and deciding not to com-
mit to deeper and more meaningful relation-
ships. Think about how plain and boring life 
would be without the rich tapestry of different 
perspectives and diversity.  

I am a lawyer and a mediator by profes-
sion and vocation. Working with people to 
resolve disputes in a non-adversarial way is 
the culmination of a wonderful, 35-year legal 
career that began prosecuting child abuse cas-
es, and included years of litigating and trials. 
When I ponder the challenges and the beauty 
of mediating and collaborating as a lawyer, 
I am reminded of excerpts from Jesus’ Ser-
mon on the Mount, explaining his mission: 
“I have not come to abolish the Law (or the 
Prophets) but to fulfill them.” (Matt. 5:17) 
and advising about handling disputes: “Settle 
matters quickly with your adversary who is 
taking you to court. Do it while you are still 
on the way.” (Matt. 5:26). For me, mediating 
with people to reach a good resolution of their 
disputes is, in a way, the fulfillment of the law 
in a society that lives by the rule of law. To 
work at the intersection where the law, the 
facts, reason, logic, emotions, pragmatism, 
and a focus on the interests and needs of the 
people in the dispute all come together is both 
incredibly challenging and fulfilling. 

So often, as a neutral mediator objective-
ly considers the facts that led to the dispute, 
the same thought comes to mind: 

If only they had had one or two more 
productive conversations, if only they had 
listened to each other’s needs a little more 
carefully, we would not be here in this dispute 
today. 

Hindsight is 20/20, espe-
cially when we are not active-
ly engaged in the relationship 
that led to the dispute. But this 
common thread runs through 

so many disputes, whether they are argu-
ments between drivers on the road, political 
differences, family quarrels, sports debates, 
or disputes arising out of discrimination. If 
only those involved had kept communicating 
and worked a little more to understand each 
other better, they could have worked their 
way to a good outcome. 

In our training and experience as dis-
pute resolution (DR) professionals, we focus 
on three vital elements and try to internalize 
these into our efforts. We would also do well 
to model these in our work and hope that the 
disputants pick up on that example: 

1. Getting beyond the stated positions of 
those in the dispute to the underlying in-
terests. Behind the “I’m right so you must 
be wrong” stated position or the “I should 
get paid this much money,” or “I want the 
house,” there are the real core issues, the 
answers to what this dispute is really about, 
the unsatisfied interests and the unfulfilled 
needs. These are answer to questions like: 
“What does this money represent to you?” 
or “Why is the house important to you?” 
or “What would a good solution here really 
look like to you?” 

2. Actively listening. In other words, doing 
nothing else but listening to try to really 
understand the other person. Not listen-
ing while multitasking, or listening with 
a focus of formulating your response, or 
listening politely, tolerating, until you get 
your turn to talk. The point of listening is 
to understand the person better, to pick up 
on something that you have missed before, 
to try to see the situation from the other 
person’s point of view and to recognize the 
underlying interests that need to be met. 

3. Feeling and showing empathy. To try to get 
a sense of what it is like to feel the way 
the other person feels is a helpful exercise. 
I can never really know what it is like to 
be an African American or a woman or an 
autistic person or a Muslim, because I have 
not lived it. But I can try to imagine it and 
to feel it. As an Armenian Christian, I can 
share in the common backstory of a people 
who suffered torture, total loss, deporta-
tion, mass annihilation, and attempted 
Genocide — ours by the Ottoman Turk-
ish government — because of a different 
national origin and religious belief. But I 
don’t know what it is like to walk down a 
street on my way home, all the way wor-
ried that a policeman might pull over and 

arrest me or worse for no other reason than 
the color of my skin. And even though I 
did single parent for eight years, I can’t re-
ally know the feeling of being passed over 
for a promotion time and time again only 
because I am a woman and mother of small 
children. President Joe Biden put it well 
in his inaugural address, referring to his 
mother’s teaching about the importance of 
standing in the other person’s shoes. The 
first steps toward resolution often come 
when we are willing to step into the other 
person’s shoes, see life through his/her lens 
and understand each other better. President 
Abraham Lincoln put it more simply: “I 
don’t like that man. I must get to know him 
better.”

All these efforts are a part of just keeping 
the conversation going, drilling down a little 
deeper before we walk away, file a lawsuit or 
declare war. We are not talking about ignor-
ing the problem and sweeping it under the rug, 
or just avoiding the situations that often lead 
to a disagreement or suggesting that people 
just give the other side what he/she wants and 
move on. Those are temporary fight or flight 
responses to the symptoms, bandages placed 
over the cut, but leave the underlying wound 
to fester. They may settle the dispute, but they 
are not resolutions that cure the illness, or 
transform the situation into a better environ-
ment, a better workplace, neighborhood, fam-
ily or organization. 

More often than we think, real and last-
ing solutions are just a few more conversa-
tions away, achieved by a willingness to real-
ly listen, to step into the other person’s shoes 
and to dig beneath the positions to find the 
unmet needs. Let’s keep at it, not declare war 
too soon, not walk away too early, but work 
through it together. May we be inspired in 
this problem-solving quest as peacemakers, 
recalling the words of a trial lawyer named 
Abraham Lincoln: “As peacemakers, the law-
yer has a superior opportunity of being a good 

Continued on page 5
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man.” Some excerpts from the wonderful poem, The Hill We Climb, 
offered by Amanda Gorman on Inauguration Day 2021, urge us on-
ward: 

We are striving to form a union with a purpose
To compose a country committed to all cultures, colors, characters, 
and conditions of man.
And so we lift our gazes not to what stands between us, but what stands 
before us

We close the divide because we know, to put our future first,
We must first put our differences aside.
When the day comes that we step out of the shade, aflame and unafraid
The new day blooms as we free it
For there is always light,
If only we’re brave enough to see it
If only we’re brave enough to be it.   


tempt mediation, settlement was voluntary 
and they were in control of the outcome.

I was actually shocked that no one ever 
complained about the fact that there were 
three of us in the room (the two students and 
myself). When setting up the program, I fret-
ted over whether we should have both stu-
dents in the room or just one student and me. 
No one seemed to be bothered by having three 
extra people in the room and, in fact, as stated 
above, it may have helped calm the mediation 
in an unexpected way.

CONCLUSION

This particular program came about as 
a result of a perfect storm of sorts. A law 
school that was interested in and committed 
to providing its students with externships and 
real-world experience connected with a busy 
probate court with many pro se parties and a 
judge who is committed to the expansion of 
alternative dispute resolution in the courts in 
general and in the Hampden Probate and Fam-
ily Court in particular. In addition, we were 
fortunate to be able to partner with a com-
munity mediation organization that has a lot 
of experience providing mediation services 

in the probate court, the administrative skills 
necessary to run the program and the flexibil-
ity to make the adjustments essential to make 
the program work. And finally, this was all 
combined with the willingness of the chief of 
the Probate and Family Court who was pre-
pared to give the program the go-ahead.

In retrospect, while I cannot speak for 
others involved in the program, I recognize 
that I may have been somewhat naïve in 
structuring the program. That is, I agreed 
to plug the law school clinic into a manda-
tory mediation program before really under-
standing and exploring the pros and cons of 
the mandatory mediation model. As I have 
begun to read more about mandatory media-
tion programs around the country and about 
mandatory mediation in general, I realize that 
there were a number of issues that I did not 
consider. For instance, should there be sanc-
tions for non-participation, or should parties 
be entitled to opt out? Should cases referred 
to mediation be chosen randomly or be hand-
picked by the judge or court personnel? And 
how much information should the court have 
about what transpired in the mediation? This 
is in addition to the more philosophical and 
theoretical (but still important) questions like, 
“Is mandatory mediation antithetical to the 
whole notion of self-determination of the par-

ties?” There are a multitude 
of scholarly articles on the 
topic of mandatory media-
tion. An excellent article that 
delves into many of these is-
sues is Peter Salem’s article 
titled, “The Emergence of Triage in Family 
Court Services: The Beginning of the End for 
Mandatory Mediation?” 47 Fam. Ct. Rev. 371 
(2009). On the other hand, sometimes igno-
rance is bliss. Had we tried to address all of 
these issues in the first year, we may never 
have gotten the program off the ground. From 
a purely anecdotal standpoint, it appears that 
the clinic was a great success. As we enter our 
second year, we will start to address some of 
the above issues and others as they become 
or appear appropriate. For now, at least, our 
experiment has been a success in almost all 
respects. It has benefited clients (as reported 
by the clients), benefited the courts by reduc-
ing caseload and benefited the law students by 
providing real-world experience mediating.

From November 2021: 
342 cases ordered to the pilot
303 actually mediated
71% of those resulted in a full or partial 
settlement 
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BY AMIN DANAI

A common discussion in alternative dis-
pute resolution (ADR) circles is how to make 
the profession more accessible to younger as-
piring mediators. As a relatively young me-
diator who navigated a way into this field, I 
thought I would weigh in. Given my experi-
ence, this discussion relates to civil mediation 
— cases in the areas of business, torts, real 
estate, employment, etc., where the parties 
are almost always represented by counsel. Al-
though I wrote this article with younger me-
diators in mind, most of what I suggest would 
benefit aspiring mediators of any age.

Put simply, there need to be fellowships 
in the field with the following components:

1. Training — In Massachusetts, aspiring 
mediators complete a 30- or 40-hour train-
ing course to meet the requirements of the 
mediation confidentiality statute. I hope I 
don’t offend too many folks with this, but 
such training courses are wildly insuffi-
cient for someone (of any age) who wants 
to practice civil mediation. Those trainings 
are an excellent introduction, but they fo-
cus primarily on teaching how to identify 
interests versus positions, active listen-
ing and reframing. They touch on many 
other topics, but only at a very high level. 
To expect someone to come out of a 40-
hour training ready to mediate a litigated 
case is like showing a brand-new golfer 
how to hold a club, critiquing their first 
few swings, telling them a bit about what 
to expect during a round of golf, and then 
sending them out to play in a serious golf 
tournament. I did not feel remotely ready 
to mediate an emotionally charged litigated 
case after I had completed a 40-hour train-
ing and mediated several cases in small 
claims court. It was only after I had spent 
months observing and co-mediating civil 
mediations that I felt equipped to take the 
reins.

2. Opportunities to Showcase Skill — To 
have an active practice, a civil mediator 
needs to be thought of as a go-to media-
tor in the minds of many trial attorneys. 
Building such a reputation can only hap-
pen one way — the mediator needs oppor-
tunities to prove what she can do, and she 

needs to capitalize on them. 
There are significant hurdles 
for new mediators (of any 
age) trying to get those op-
portunities, chief among them 

the high stakes for the attorneys, litigants 
and insurance professionals involved in 
any given case. Those parties want their 
case handled by a seasoned mediator — 
preferably one they’ve worked with before 
or who has come recommended by people 
they trust. Young aspiring mediators have 
the additional hurdle of being taken seri-
ously despite not fitting the mold of the old 
wise mediator who has spent decades try-
ing cases and/or wearing a robe. The solu-
tion is to have someone vouching for the 
young mediator and/or to have the young 
mediator initially co-mediate with a sea-
soned mediator. I had the good fortune of 
both of those advantages, and they were in-
tegral.  

3. Sufficient Time with Compensation — 
Even if the young mediator impresses the 
socks off everyone she mediates with, and 
those now-sockless attorneys and insur-
ance professionals tell everyone in sight 
about how fantastic she is, it will likely take 
years before she is busy enough to make a 
living. For a young mediator to have that 
sort of staying power, she needs at least a 
meager income until the cases start flow-
ing. While late-career aspiring mediators 
may have the financial security to forgo 
income for the time it takes to build a prac-
tice, early-career attorneys typically don’t. 
The advice aspiring mediators have tradi-
tionally received is that they shouldn’t quit 
their day jobs. But there are problems with 
that advice. First, a young lawyer’s day job 
is often at a law firm, and law firms typical-
ly have policies prohibiting their attorneys 
from working outside of the firm. The rea-
sons for those policies include liability and 
conflict concerns, as well as the firm not 
wanting its lawyers’ professional time and 
attention to be diverted. Second, even if the 
young lawyer’s employer does not prohibit 
outside work, there is the practical concern 
that strong law firm associates typically 
are not swimming in time. Billable hour 
requirements and expectations regarding 
client service and responsiveness all but 
preclude a young lawyer from taking the 
necessary time to mediate cases and build 
a practice. A solution is to provide a sti-
pend for the young lawyer to devote herself 
to mediation for a reasonable amount of 
time until she can develop a case flow. The 
income would pale in comparison to what 
she would earn as a law firm associate, but 
that’s a good thing. Only the most com-

mitted aspiring mediators would be inter-
ested. And perhaps the stipend could come 
with the condition that a percentage of the 
young mediator’s revenue would belong to 
the sponsoring organization for a specified 
period of time. 

4. Highly Selective Criteria — Young attor-
neys should not be attracted to these fel-
lowships because of the stipend. Instead, 
such fellowships should attract young at-
torneys who have more lucrative and well-
trodden paths open to them but want to be 
mediators with every fiber of their being 
and believe they have the talent to build a 
practice. How to evaluate the applicants is 
beyond the scope of this article, as it impli-
cates the question of what makes an effec-
tive mediator and there will inevitably be 
an element of subjectivity, but part of the 
criteria should be an excellent law school 
record and post-law-school experience.

A fellowship with the components above 
would provide a talented young aspiring me-
diator with at least a fighting chance at launch-
ing a mediation practice. That said, one might 
argue that the desire to bring young attorneys 
into the profession is not worth all this trou-
ble, or that implementing what I suggest is not 
practical. Some may even argue that cultivat-
ing young mediators is not worth any trouble, 
given that there will always be a steady flow 
of late-career lawyers and retired judges who 
want to mediate, and thus the survival of the 
mediation profession, unlike many other pro-
fessions, is not dependent on the entrance of 
young attorneys. 

My response would be that, while it’s 
true there is no shortage of late-career attor-
neys who mediate or wish to mediate, there 
are surprisingly few truly elite mediators. 
I’m in a unique position to speak to that as 
someone who spent a year working with nu-
merous mediators in Boston as part of my 
training. Those truly elite mediators I know 

Continued on page 8
DR
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is a full-time civil mediator 
with The Mediation Group in 
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BY JULIA A.B. PEARSON AND 
HON. DAVID G. SACKS (RET.)

WHAT IS PERMANENCY MEDIATION? 

Permanency mediation is a process 
available for children in the state foster care 
system to resolve their cases without trials. 
Permanency mediation is a specialized dis-
pute resolution approach that addresses the 
unique issues involved in care and protection 
trials and averts the need for lengthy and ad-
versarial termination of parental rights trials. 
This model uses an independent third party 
to mediate a child-centered, family-focused 
approach to permanency planning. By giving 
parents an opportunity to assist in the devel-
opment of cooperative plans for their child’s 
future, permanency mediation empowers 
families, preserves a child’s significant rela-
tionships and helps children achieve perma-
nency sooner. 

ALTERNATIVE OR APPROPRIATE? 

“ADR” is often thought of as alternative 
dispute resolution, but ideally it is appropriate 
dispute resolution, and the use of permanency 
mediation is indeed an appropriate form of 
dispute resolution. The use of this particular 
process for families in the child welfare sys-
tem is an excellent example of “Let the forum 
fit the fuss,” as observed by the late Harvard 
Professor Frank E.A. Sander.

How is permanency mediation funded in 
the commonwealth, and how is it provided? 

Over the past several years, there has 
been strong legislative support for these ser-
vices, resulting in a fiscal year 2019 appropri-
ation of $250,000 to a present appropriation 
of $500,000. This funding has allowed the 
Trial Court to contract with Plummer Youth 
Promise based in Salem. Services are cur-
rently available in the Berkshire, Franklin, 
Hampden and Hampshire divisions of both 
the Juvenile and Probate and Family courts; 
and in the Essex, Middlesex, Norfolk, Suf-
folk and Worcester divisions of the Juvenile 
Court, with future expansions contingent on 
increased funding. The successful funding 
efforts have been greatly aided by the Mas-
sachusetts Coalition for Permanency for Chil-
dren and the Trial Court’s Standing Commit-
tee on Dispute Resolution. The availability of 

these services benefits from 
strong support from the Trial 
Court, the Department of 
Children and Families (DCF) 
and the Committee for Public 

Counsel Services (CPCS). 
The average cost of an individual per-

manency mediation case is approximately 
$4,000. In 2017, co-author Judge Sacks, when 
he chaired the Standing Committee on Dis-
pute Resolution, conservatively estimated to 
the General Court that a contested trial in the 
Juvenile Court would cost the commonwealth 
at least $21,000. That estimate included the 
use of permanency mediation in 66 hypothet-
ical, three-day trial cases involving two sib-
lings. This could result in saving the common-
wealth $1,368,692, taking into consideration 
the cost for attorneys and expert witnesses 
and the 24/7 cost for foster care. Clearly, both 
the families and the commonwealth reap ben-
efits from the use of permanency mediation, 
including that an average mediated case takes 
three to six months, which is a sooner resolu-
tion than a trial and possible appeal. 

HOW DOES PERMANENCY MEDIATION 
WORK? 

This form of mediation focuses on the 
unique issues involved in child welfare cases. 
The model utilizes an independent third party 
to facilitate a child-centered, family-focused 
approach to permanency planning. Two per-
manency mediation approaches are used in 
Massachusetts: the family consultation team 
and cooperative permanency planning. Each 
of these approaches is child-centered, family-
focused and collaborative, and works to build 
sustainable relationships between the signifi-
cant people in a child’s life. 

WHY IS THERE A NEED FOR 
PERMANENCY MEDIATION? 

Simply put, the children and their fami-
lies in child welfare cases deserve the soonest 
possible resolution to their cases as a matter 
of simple humanity. One example of the need 
for these services is care and protection cases 
in the Juvenile Court increased between fiscal 
year 2012 and fiscal year 2019 by 22.5% per-
cent. The impact of COVID-19 has only add-
ed to the challenges of processing cases. For 
children and families, litigation delays, de-
spite valiant efforts by the court system, mean 
that many children are losing their childhood 
as they are in foster placements awaiting per-
manency. Children need and deserve a safe, 
stable, permanent place to grow up. Children 
should not have to worry about with whom 
they will be growing up.

The longer children remain in temporary 
foster care, the greater the trauma for children 

and the higher the cost for the commonwealth 
in the form of greater costs for courts, DCF 
and CPCS. Also to be weighed are the future 
financial and other costs for services for to-
day’s children in the foster care system. When 
they reach adulthood, sadly, they may enter 
the criminal justice and/or mental health sys-
tems at least in part due to their lengthy foster 
care experiences.

HOW DOES PERMANENCY MEDIATION 
HELP? 

Permanency mediation is a proven, evi-
dence-informed, non-adversarial, alternative 
means to use a child-focused process that 
brings together DCF, parents, children, fam-
ily members, attorneys and foster parents to 
develop a permanency plan for children with 
the goal of reunification, adoption or guard-
ianship.

The children and families in the foster 
care system and involved with DCF are the 
most vulnerable. When children are removed 
from their parents, even when necessary to 
ensure their safety, that separation is harmful 
to the entire family. 

The traumatic effects of this loss often 
manifest in children as hopelessness and be-
havioral challenges, which increase the chil-

Continued on page 8    
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dren’s need for clinical interventions, as well 
as in families as repeated cycles of difficulty. 
Further research shows maintaining and es-
tablishing safe critical bonds is a matter of 
healthy brain development. Timely resolu-
tion of a child’s experience not growing up in 
a permanent home mitigates the trauma that 
can persist for generations.

HOW HAS PERMANENCY MEDIATION 
WORKED IN ACTUAL CASES? 

The use of permanency mediation is a na-
tionally recognized process that has histori-
cally shown an average success rate of 60% 
percent. This form of dispute resolution saves 
money and resources and has the promise of 
often achieving timely permanence for chil-
dren in foster care. 

Turning to our actual experience in Mas-
sachusetts, the Plummer program has record-
ed 226 cases involving 377 children, and of 
those, 166 cases have actually engaged in me-
diation involving 276 children. 

Here are two case examples that were 
mediated to successful resolution:

In the first case, a child was in foster 
care for several years. Through mediation, a 
trial was not necessary, the child was reunited 
with his mother and siblings, and the parents 
improved their relationship. 

In the second case, two sisters maintained 
in-person and video visits with their mother 
who had mental health and substance misuse 
issues. The children were able to be adopted 
by their foster mother who had cared for them 
for several years. The mediation process took 
five months and was completed before trial.  

Who are the permanency mediators? 
There are currently 39 trained mediators. 
Each of these providers has previously been 
fully trained in basic mediation. They partici-
pated in an additional 36-hour permanency 
mediation training and completed a mentor-
ing case. Another training will be offered in 
spring 2023.

CONCLUDING THOUGHTS

Permanency mediation is indeed an ap-
propriate form of dispute resolution for cases 
involving children mired in foster care. The 
efforts of the past several years have reaped 
benefits including developing a trained and 
skilled pool of specially qualified permanen-

cy mediators to quickly be 
assigned cases; establishing 
advisory boards with rep-
resentatives from all stake-
holders (courts, DCF, CPCS) 
to collaboratively oversee 
and ensure quality services; and developing 
a program database to provide data-driven 
management reports to the Trial Court while 
tracking and building evidence of success. 
Permanency mediation has adapted to CO-
VID-19 by having special Zoom training for 
mediators so that sessions can take place vir-
tually.

WHERE CAN MORE INFORMATION BE 
FOUND? 

If you have an interest in becoming a per-
manency mediator or have further questions 
about permanency mediation, please contact 
Julia Pearson at PermMediation@plummery-
outhpromise.org. Additional information can 
be found at https://plummeryouthpromise.
org/our-programs/permanency-mediation-
services. 

Permanency Mediation 
Continued from page 7 DR

Young Mediators 
Continued from page 6

have developed their mediation expertise over 
decades of practice. Of course, there are le-
gions of mediators I haven’t seen in action, 
and surely there are countless great ones. But 
I would wager that the greats have been at it 
for a very long time. To have more greats, we 
need to provide younger attorneys who have 
the commitment and aptitude for mediation 
with a path to learn the craft and make a liv-
ing. The earlier we allow talented young me-
diators to begin honing their skills, the greater 
the benefits that will accrue to litigants, trial 
attorneys, the judiciary and those mediators-
to-be who want to do what they were meant 
to. 
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BY HON. DANIEL CRANE, DISTRICT 
COURT JUDGE ON RECALL

Before the pandemic, many district 
courts made conciliation programs available 
that assisted parties in successfully resolv-
ing many civil actions. Volunteer lawyers 
conducted these conciliations in person in 
the courthouse. This work was suspended as 
courts reduced in-person events.

 A limited number of volunteer attorneys 
were able to conduct conciliations remotely 
for some courts. The number of these events 
was small because of availability of volunteer 
time and court resources to coordinate and 
schedule these remote events as well as tech-
nological challenges. Where it was feasible, 
some courts offered to conduct judicial settle-
ment conferences.

Sitting judges conducted all of these set-
tlement conferences remotely with lawyers 
and parties or their principals or insurance 
adjusters present. Judges conducting these 
conferences announced at the beginning of 
the conference that they would be recused 
from any further proceedings other than any 
scheduling matters if the case did not settle 
because the judge would engage in ex parte 
communications with the parties in breakout 
rooms. The settlement judge also obtained 
the parties’ agreement that all communica-
tions during the settlement conference would 
remain confidential as well as any communi-
cations that occurred in the breakout rooms 
that the parties requested to be kept confi-
dential. Judicial settlement conferences were 

not offered in matters involv-
ing debt collection cases or 
with self-represented parties. 
There was no charge to the 
parties for the conference.

During the weeks of May 

9-20, 2022, a one-time judicial settlement 
conference event was offered throughout the 
state for all qualifying civil cases. Participa-
tion in the conferences was voluntary, and 
parties or their principals with full settlement 
authority, including insurance adjusters, were 
required to attend. Cases at all stages of litiga-
tion could request a conference. Notice about 
this event was published in Massachusetts 
Lawyers Weekly and sent to clerk’s offices 
and bar associations in mid-March 2022. The 
requests to participate exceeded expectations. 
Over 40% of the cases that requested judicial 
settlement conferences were resolved at or 
before the conference. It should not surprise 
anyone that the likelihood of resolution was 
affected by proximity to trial, completion of 
discovery, and whether parties or principals 
with full settlement authority participated.

Now that additional volunteer lawyers 
are available for more remote or in-person 
conciliation events, should judicial settlement 
conferences continue, how widely should 
they be available, and when should they be 
conducted? 

Courts should continue to offer concilia-
tion services as they did before the pandemic, 
either through volunteer conciliators or judi-
cial settlement conferences. Many of these 
programs will be conducted remotely now or 
with some conciliators being in court and oth-
ers participating remotely. This will depend 
upon available volunteer and court resources 
in each division of the district court. Concili-
ation services have been much more likely to 
be available in courts with larger volumes 
of civil cases. This is probably a function of 
having a significant enough volume of civil 
cases to warrant the effort to train and admin-
ister a panel of volunteer lawyer conciliators. 
Judicial settlement conferences offered on a 

regional basis may be a way for courts that 
do not have their own conciliation program 
to access those services. Judges who are from 
the same region but do not usually sit in a 
court that lacks its own conciliation services 
may conduct judicial settlement conferences 
remotely. This will avoid disqualification of 
judges who frequently sit in the court where 
the action is pending if it does not settle. 

Last, any conciliation event, whether by 
volunteer lawyer or judge, should be con-
ducted after discovery is complete and before 
a final pretrial conference from which the 
settlement judge is also recused. This should 
occur no more than 10 days to two weeks be-
fore a final pretrial conference and firm trial 
date. This focuses the use of volunteer or ju-
dicial resources on actions that will not settle 
without help from a neutral. It also does so at 
a time when an outcome favorable to either 
party may be uncertain. They are more likely 
to resolve their disputes at this moment when 
they can avoid devoting time and money to 
trial and preparation for an uncertain result.

Lawyers with civil business in the dis-
trict courts should make the effort to ask the 
clerk or a judge they are appearing before to 
find out if that court has conciliation services 
available furnished by lawyer volunteers or 
through judicial settlement conference. 

DR

WHERE TO GO WITH JUDICIAL SETTLEMENT CONFERENCES IN THE DISTRICT COURT?
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BY TIMOTHY BROWN 

The renowned basketball legend Bill 
Russell died on July 31, 2022. Between 1956 
and 1969, the legendary center played for the 
Boston Celtics and was a 12-time National 
Basketball Association All-Star and a five-
time Most Valuable Player recipient. Most 
memorable of all, he won 11 championships 
with the Celtics. Outside of sports, he was 
also a stalwart advocate for civil rights in 
America. He was born in 1934, and his pas-
sion for change stemmed from his personal 
experiences with racism and discrimination 
while growing up. 

Elijah “Pumpsie” Green died on July 17, 
2019. He was born in 1933 and played for the 
Red Sox between 1959 and 1962. Although 
less well known than Russell, he too was an 
important part of Boston sports history, as he 
was the first African American to start for 
the Red Sox, who were the last team in Major 
League Baseball to integrate people of color 
onto their roster. Although his achievements 
in professional sports pale in comparison to 
those of Russell, his experiences provide im-
portant context to understanding what life 
was like during this era. 

During his playing career for the Red 
Sox, Green befriended the then-rising Celtic 
star and future Hall of Fame legend Russell. 
Both were from the San Francisco Bay Area, 
and each shared a lot in common. During this 
time, Green would often have dinner at Rus-
sell’s home, and they discussed many things, 
including how they were subjected to racism 
and discrimination as they attempted to make 
the major leagues in their respective sports. 

Russell and Green played major league 
sports only six decades ago. However, the 
times were vastly different than they are to-
day. Not only were laws different, but the 
dynamics of society were different as well. 
Green and Russell grew up during a time 
when the federal government had yet to pass 
effective anti-discrimination laws protect-
ing people of color. Notably, it was not until 
1964 that the federal government passed the 
landmark Civil Rights Act, which outlawed 
discrimination on the basis of race, color, re-
ligion, sex or national origin. As a result, any 
progression of anti-discrimination law was 
largely delegated to states and localities prior 

to 1964. 
In the commonwealth, legislators ini-

tially enacted several laws throughout the 
late 1800s and early 1900s in an attempt to 
protect historically marginalized people from 
discrimination. The first was the Public Ac-
commodations Act in 1865. The law provid-
ed protection from discrimination in public 
spaces and declared that there should be no 
distinction, discrimination or restriction on 
account of race in any inn, public place, pub-
lic conveyance or public meeting. The follow-
ing year, however, legislators significantly 
weakened the act by providing a “good cause” 
exception for any exclusion or restriction pro-
hibiting people of color from public spaces. In 
1895, the law was amended, and a person ag-
grieved could recover a civil remedy from the 
offender in an amount between $25 and $300, 
which was later increased to $500 in 1934. 
The aforementioned list of public spaces cov-
ered by the law would not be expanded until 
1953, when Massachusetts legislators passed 
a bill that prohibited discrimination in motels, 
common carriers, elevators, gas stations, re-
tail stores, establishments, personal services, 
restaurants, bars, beauty salons, libraries, 
sporting events and more. These early laws 
provided a win for civil rights in the legisla-
ture, but in effect did little more than merely 
codify law.

It was not until 1944 that laws combined 
with enforcement began to make a difference 
in the commonwealth. That year, the gover-
nor of Massachusetts appointed a committee 
called the Governor’s Committee for Racial 
and Religious Understanding in an attempt 
to eliminate discrimination. This commit-
tee investigated discrimination claims and 
was later transformed into the Fair Employ-
ment Practices Commission. Later, in 1950, 
the commission would be renamed to the 
more recognizable Massachusetts Commis-
sion Against Discrimination (MCAD). This 
commission was the first in Massachusetts 
to investigate claims involving race and reli-
gious discrimination in the public sphere and 
forbade any employer of six or more employ-
ees from discharging or refusing to hire any 
person because of race, color, religion, na-
tional origin or ancestry. It further prohibited 
inquiries into racial or religious matters in job 

applications and prohibited labor unions from 
excluding individuals from full membership 
on a racial or religious basis. 

The commission enforced these policies 
by investigating claims filed by persons ag-
grieved. If the commission found probable 
cause for discrimination and could not settle 
the matter through conciliation, a cease-and-
desist order would be issued. Finally, there 
was authority to eliminate racial discrimi-
nation through enforcement by the commis-
sion. Thereafter, thousands of employment 
discrimination cases were heard by this com-
mission for the first time in Massachusetts 
history. Consequently, complaints of private 
discrimination that would have previously 
fallen on deaf ears were finally heard and ad-
dressed.  

Although anti-discrimination laws were 
developing between the 1940s and 1960s, it 
would take much longer for the social cli-
mate in America to change. During this time, 
racism and prejudice were prevalent among 
social groups as historically marginalized 
populations fought for a foothold in American 
society. Both Russell and Green frequently 
experienced this firsthand. Although they 
were professional sports celebrities of their 
time, they by no means were immune to in-
stances of racism and discrimination. 

Green, for example, while traveling to 
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BY MICHAEL P. DICKMAN

In Yuval Noah Harari’s bestselling book, 
21 Lessons for the 21st Century, the author 
discusses the impact of technological ad-
vances, especially artificial intelligence (AI), 
on the future of the global job market. Ha-
rari envisions a not-too-distant future where 
AI advancements could cause significant job 
losses. The legal industry, in his assessment, 
would not escape this fate. Harari opines:

Good drivers, bankers, and lawyers 
don’t have magical intuitions about traf-
fic, investment, or negotiation; rather, by 
recognizing recurring patterns, they spot 
and try to avoid careless pedestrians, 
inept borrowers, and sly crooks. It also 
turns out that the biochemical algorithms 
of the human brain are far from perfect 
… No wonder that even good drivers, 
bankers, and lawyers sometimes make 
stupid mistakes. This means that AI can 
outperform humans even in tasks that 
supposedly demand “intuition.”

While Harari looks several decades into 
the future, concerns about uncontrolled AI 
have been raised by other figures in recent 
years, including Richard Susskind and Elon 
Musk. While Musk’s cogency on a variety of 
issues is becoming increasingly uncertain, 
he stated in 2014 that AI posed an existential 
threat to humanity. 

Someone reading and hearing these 
things about AI generally and in specific re-
lation to legal practice may be thinking to 
themselves — “if the machines are coming 
for us, what’s the big deal if I don’t hit my bill-
able targets for this year or reel in that long-
sought-after client?” Those thoughts, serious 
or otherwise, tend to arise from unfamiliarity 
with AI and its ubiquity in legal practice al-
ready. Not to mention the many benefits that 
AI technologies have had and will continue to 
have on legal practice. At least in the humble 
opinion of this scribe. 

All that being said and now that I hope-
fully have your attention — what exactly is 
AI?

AI is machine — not human — intelli-
gence. Generally understood, the three cat-

egories of AI applications 
are: (1) robotics; (2) natural 
language processing; and (3) 
machine learning. 

ROBOTICS

Robotics broadly refers to instances 
where a “robot” is used in place of a human to 
perform automated tasks. There is presently 
no clear robotics application in law, but we 
will continue to monitor this space. 

NATURAL LANGUAGE PROCESSING

Natural language processing (NLP) con-
cerns technologies that can understand and 
interact with text and the spoken word. Siri 
and Alexa are prominent examples of NLP in 
the consumer context. There are limited ex-
amples of NLP already in legal practice (e.g., 
conversational legal “robots” or chatbots on 
firm websites for client review and intake). 
An area for future growth is adapting digital 
assistants for use in the legal context. Digi-
tal assistants demonstrate NLP through the 
translation and analysis of human speech to 
perform a task, whether it be providing the 
weather forecast, answering a question or set-
ting a timer. Digital assistants typically deal 
in this lower-level consumer information.

Digital legal assistants, on the other hand, 
would implicate professional-grade advice. 
Practitioners would ask their machine coun-
terpart for information on a case holding or 
statutory citation, instead of taking the time 
to manually look it up in a treatise or online. 
Professional-grade assistance presents much 
higher stakes, in which the user is relying on 
professional advice and recommendations 
that have more significant consequences. 
Therefore, these assistants can create poten-
tial issues for lawyers when considering the 
looming threat of a malpractice suit. 

Incorrect professional advice can have 
serious consequences for the practitioner and 
client. This is much different from consumer 
information, such as a person’s horoscope or 
the day’s forecast. For instance, if the weath-
er forecast is wrong, and you don’t bring an 
umbrella, you might get a little wet. If some-
one relies on consumer-grade medical or le-
gal advice, on the other hand, that may have 
life-altering effects. And when it comes to a 
legal assistant, relying on its recitation of a 
case holding or statutory text, instead of inde-
pendent verification, likely falls short of sat-
isfying one’s professional responsibility. The 
complexities of legal practice, and its many 
quirks, pose unique challenges for the devel-
opment of an effective digital legal assistant. 

MACHINE LEARNING 

Machine learning involves efficient data 
collection and analysis, based on pattern 
recognition, which is then used for outcome 
prediction. Various machine learning applica-
tions have already established a firm foothold 
in legal practice. These include e-discovery/
document review, contract review, and legal 
research engines. Other technologies have 
appeared on the stage and will likely feature 
more prominently moving forward: litigation 
finance; automated timekeeping and bill re-
view; and legal marketing, to name a few.

ETHICAL CONSIDERATIONS

AI in legal practice poses ethical con-
cerns. Lawyers must have competent under-
standing of AI technologies to avoid mistakes 
that impact their work. Others will say that 
a refusal to adopt AI technology is a breach 
of a lawyer’s duty of competent representa-
tion. Another consideration is the prohibition 
against charging unreasonable fees. For ex-
ample, if a case is document-intensive, manual 
review may be unethical if an e-discovery op-
tion would be more time- and cost-effective. 
e-discovery also implicates confidentiality 
interests. Unless a firm has an in-house team 
that handles document review and electroni-
cally stored information, this process requires 
an outside vendor to store and review material 
that is oftentimes sensitive and confidential. 
Attorneys working in these areas must erect 
proper safeguards to ensure that client confi-
dences are maintained and not disclosed to an 
adversary or another person/entity.

AI in legal practice is not self-starting or 
self-running. It requires diligent oversight. 
Lawyers should not blankly defer to AI tech-
nologies. It is their ethical and professional 
responsibility to avoid this inclination.

Continued on page 12
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play for the Red Sox, was pulled over by po-
lice while driving slowly in a school zone. 
He was shocked by the demeanor of the of-
ficers and felt he could have been shot to death 
for obeying the law. Another time in Texas, 
officers held their guns while pulling him 
over. In disbelief that he was a professional 
baseball player, they accused him of stealing 
baseball equipment. Even his time spent with 
the Red Sox was not without exclusion based 
on race. For example, during the entirety of 
spring training camp, he was not allowed to 
stay with his team at a luxurious Florida hotel 
because of his race. Instead, he was required 
to stay 17 miles away and commute back and 
forth daily. Later, when he became a starting 
player, the team elevated a second African 
American player to the regular season roster. 
This was not solely for competitive purposes 
but because Green was not allowed to stay in 
the same hotel room as other white players 
and needed a roommate while competing in 

other cities.   
Russell suffered his own challenges as 

a professional athlete and was deeply miser-
able while playing in Boston. He would tell 
Green stories about how he could not find a 
realtor to sell him a home in wealthy neigh-
borhoods outside of Boston. When he did find 
a home in Reading, Massachusetts, it was 
broken into but nothing was stolen. Instead, 
it was vandalized. His walls were covered in 
racist graffiti, his trophies were damaged, and 
someone defecated in his bed. Russell would 
later go on to reflect about his time spent in 
Boston feeling shunned and isolated, saying, 
“I had never been in a city more involved with 
finding new ways to dismiss, ignore, or look 
down on other people,” and going on further 
to say Boston was a “flea market of racism.” 
Although Green and Russell shared a close 
companionship, their perspectives on racism 
and discrimination varied. Green believed 
that racism was an unavoidable part of his 
life. Russell believed that if he was one of the 
most prominent African Americans in Boston 
and miserable, then life for the average per-

son of color must have been 
torturous. 

Undoubtedly, Green and 
Russell were both incredibly 
important figures in the his-
tory of Boston sports. The 
time they lived in, however, was very differ-
ent. During their playing careers, racism and 
discrimination were prevalent in society, and 
federal and local laws did not do enough to 
protect them. Moreover, even the laws that 
did attempt to protect them either had limited 
authority or failed in their practical applica-
tion. As a result, each suffered terrible ex-
periences of racial abuse and discrimination 
during their lifetimes without recourse. With 
their recent deaths, surely there will be many 
publications celebrating their achievements 
— and rightly so. However, their lives were 
not only about success and accomplishment 
but about how they overcame adversity along 
the way as well. 

LOOKING AHEAD

There are distinct benefits to the various 
AI applications in legal practice. Chiefly, they 
are vehicles for more efficient practice. That 
efficiency is highly valued in the evolving 
work culture, with a growing appreciation for 
the flexibility of remote work and increased 
work-life balance. Through increased effi-
ciency, lawyers, especially those of us kneel-
ing at the altar of the billable hour, can focus 
on billable work instead of wasting time spent 
poring through stacks of paper that often 
contain many redundancies. By streamlining 
billable projects, law offices can better scale 
and manage more matters simultaneously. 
There is no question that the most common 

legal AI technologies (e-discovery platforms, 
legal research databases) have improved legal 
practice, are here to stay, and will continue to 
improve over time. 

AI applications will continue to expand 
and become more numerous within the legal 
industry; having said that, it is hard to predict 
with certainty what a future landscape will 
look like. 

Fears about job loss are premature. With-
out plausible AI legal robotics or platforms 
that can operate without a human trigger, the 
human element remains critical. Even though 
certain AI provides a benefit that human in-
telligence cannot achieve on its own, there 
is much more to legal practice than data col-
lection and analytics. Outcomes in litigation 
are often determined by human emotions in 
settlement negotiations, movement within a 

courtroom, and facial and bodily expressions 
to convey a point. For now, the machines can-
not compete with humans on those fronts.

Augmented intelligence appears to be the 
most likely and desired future outcome. This 
concept blends the best of what humans can 
offer, with machine intelligence enhancing 
our limitations. It does not remove the human 
element. But it acknowledges the immense 
benefits that AI can bring to legal practice. 

AI and its interaction with the legal in-
dustry is a topic of rapid change and expand-
ing intrigue. This article is meant to provide 
only a brief overview. There are numerous 
other applications that could have been dis-
cussed here. And other applications that are 
surely in development right now that will re-
quire an update to this piece. Be on the look-
out.  

Artificial Intelligence 
Continued from page 11
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BY PETER R. CHANDLER

Determining the universe of potential 
insurance coverage is a crucial first step in 
investigating any claim. There are several 
effective ways of doing this and, if there ap-
pears to be no coverage, handling the unin-
sured tortfeasor issue. It goes without saying 
that the intensity of the coverage hunt is based 
on the needs of the individual case. Below is 
a roadmap for sussing out the available cover-
age, which can be suited to the needs of your 
case.

Generally, before a lawsuit is filed, the 
first step is to send written correspondence 
out to all potential tortfeasors, putting them 
on notice of your client’s claim, telling the 
tortfeasor to put its insurance carrier(s) on no-
tice, and requesting that all applicable insur-
ance policy limits be provided. Ideally, upon 
receipt of this correspondence, the tortfeasor 
will put its carrier on notice, and in the com-
ing days and weeks, an insurance adjuster or 
an attorney will reach out to you.

From there, unless the matter can be re-
solved pre-suit, a lawsuit will likely be filed. 
Along with the pleadings, you should also 
serve interrogatory and document requests, as 
well as any relevant deposition notices. This 
is just good practice, but, if the prior corre-
spondence produced nothing on the insurance 
coverage front, the discovery requests should 
push that issue to a resolution. 

Within the interrogatories, there should 
be at least one interrogatory related to all ap-
plicable coverage. Within this interrogatory, it 
is important to request that the defendant es-
tablish the existence or nonexistence of other 
coverage, like umbrella and excess insurance 
policies. For whatever reason, a two-part in-
terrogatory request serves this purpose well. 

In the interrogatory, ask for the insurance 
coverage broadly and inclusively upfront, and 
then directly below that language, within the 
same request, but in a separate paragraph, add 
a note. Within the note, alert defense coun-
sel that the interrogatory specifically inquires 
into all primary, umbrella, excess, or other 
applicable coverage. 

This added note seems to provoke a more 
substantial response. Often, without addition-
al prodding, defense counsel will likely only 
produce the primary coverage, and purport 
that the primary coverage, according to de-
fense counsel’s perceived value of the claim, 
is all you really need (or what defense counsel 
thought the plaintiff was actually requesting).

Likewise, document requests should also 
have at least one request broadly seeking ap-
plicable insurance coverage and the actual 
insurance policies. Again, the incorporation 
of a note below the document request, em-
phasizing that the request specifically seeks 
documentation related to all primary, umbrel-
la, excess, or other applicable coverage, will 
clear up any confusion and prevent obfusca-
tion. And the mere existence of this language 
lays the groundwork for any resulting discov-
ery motion.

If, based on your investigation, the defen-
dant may be uninsured or has had its insur-
ance coverage denied for some reason, then 
it is likely prudent to make specific discovery 
requests related to the defendant’s correspon-
dence with its insurer regarding the underly-
ing action (e.g., reservation of rights letters, 
coverage denial letters, etc.) or, at the very 
least, the identity of potential insurers. In that 
same vein, it may also be prudent to try to 
obtain information related to the identity of 
the defendant’s insurance agents or brokers. 
Documentation, in the defendant’s posses-
sion, related to its insurance procurement and 
the handling of its insurance claim should 
also be sought.

These requests will have varying degrees 
of kickback. Even so, it is never a bad idea to 
lay this foundation early on, in the event the 
information later becomes more relevant to 
your matter. Developing the existence of in-
surance coverage issues early on will be help-
ful for the long-term planning of the case and 
will help you anticipate the scope of poten-
tially available settlement monies. And, in the 
event there is no coverage, you will be able 
to advise your client as early as possible and 
reassure them that you are doing everything 
you possibly can to find coverage.

By now, you should have sufficient infor-
mation to assess the applicable coverage or, at 
the very least, be in a place to have a credible 
discovery dispute about obtaining that infor-
mation. If there was an insurance policy (or 
one that should have been) in effect, but there 
is no coverage, then it may be prudent to start 
sending out insurance-related subpoenas. 
This is particularly true if the defendant is an 
individual or entity that one would reasonably 
expect to maintain insurance coverage (e.g., 
contractor, landlord, etc.), but, for some rea-
son, has no coverage.

From here, with the information you 
have obtained thus far, subpoenas seeking 
documents from the insurance company and 

the insurance agent or broker procuring the 
insurance can be crafted. Once the subpoenas 
are responded to with documentation, review 
the documents and ensure that you have re-
ceived an adequate response. If necessary, 
seek further documentation.

Now, assuming there is still no coverage, 
with the information gleaned from the defen-
dant and its insurance-related providers, you 
should be in a position to have an educated 
conversation with the defendant. During the 
defendant’s deposition, you can inquire about 
the defendant’s insurance coverage or lack 
thereof, obtain further details about how the 
insurance coverage was procured, and deter-
mine the defendant’s knowledge about how 
their claim was handled. As an aside, even if 
there is insurance coverage, the defendant’s 
deposition is a great time to establish — on 
the record — the full universe of any appli-
cable insurance coverage.

Depending on the information obtained 
from your investigation, discovery, and the 
defendant’s deposition, it may be worthwhile 
to depose the insurer and/or the insurance 
agents or brokers involved in the procurement 
of the defendant’s insurance. By now, if you 
have gotten to this step, the defendant most 
likely genuinely does not have coverage, and 
someone needs to explain why. By extension, 
the defendant has likely been paying out of 
pocket for attorney’s fees (and wants to know 
why), so the parties’ interests, to a certain ex-
tent, may be aligned.

Based on the information obtained dur-
ing the insurance-related depositions, it may 
be that there simply is no coverage. Alter-
natively, there may be a legitimate coverage 
dispute that you have uncovered or tortious 
conduct, either in the form of negligence or 
breach of contract, on the part of the defen-
dant’s insurance agents or brokers. From 
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YLhere, it may be possible to have a declaratory judgment action brought 
against the insurer or an action, sounding in negligence and/or breach 
of contract, against the insurance agents or brokers involved in the 
procurement of the defendant’s coverage.

The above is an approach to fully flesh out the existence of in-
surance coverage applicable to your client’s case. It may result in a 
definitive determination that there simply is no coverage. It may re-

sult, by virtue of the specific discovery requests, in 
the discovery of other applicable insurance coverage 
that might not have been adequately disclosed other-
wise. And, assuming the rabbit trail leads the parties 
to a good faith basis for it, it may result in putting one 
or more of the parties in a position to assert direct or 
indirect claims against the defendant’s insurance carrier and/or insur-
ance agents or brokers for the defendant’s lack of coverage. Whatever 
the result ultimately is, I hope this helps get you there. 

Roadmapping 
Continued from page 13
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